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ADVERTISEMENT 
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In  this  Edition  of  ^*  The  Law  of  Executors  and  Ad- 
ministrators/' the  same  plan  has  been  pursued  as  in 
the  preceding  Editions,  viz.  to  make  no  alteration  in 
the  language  of  the  original  Work,  unless  circum- 
stances imperatively  required  it,  and  to  introduce  the 
variation  in  the  law  by  way  of  addition  or  explanation. 

Lincoln's  Inn,  January,  1838. 


PREFACE 


THE  FIRST  EDITION. 


The  subject  of  the  following  Treatise  comprehends 
a  great  variety  of  points,  in  which  the  public  are  very 
generally  interested.  In  the  ordinary  course  of  human 
affairs,  almost  all  persons  at  some  period  of  their 
lives  are  called  to  exercise  the  office  of  a  personal 
representative,  or  to  transact  business  with  such  as 
are  invested  with  it.  An  attempt,  therefore,  to 
unfold  its  nature,  to  describe  its  rights,  and  to 
point  out  its  duties,  as  there  is  no  modern  work  of 
any  reputation  which  professes  exclusively  to  treat 
of  these  topics,  will,  I  persuade  myself,  be  regarded 
with  favour* 

The  book  of  the  most  distinguished  merit  on  this 
subject,  is  that  which  is  entitled   '*  The  Office  and 
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Duty  of  Executors ;''  and  which,  although  it  bear 
the  name  of  Thomas  Wentworth,  is  now  generally 
ascribed  to  Mr.  Justice  Dodderidge.  It  was  first 
published  anonymously  in  the  year  1641 :  to  the 
third  edition,  printed  in  the  same  year,  was  prefixed, 
for  the  first  time,  the  fictitious  name  I  have  just 
mentioned.  The  eighth  edition  appeared  in  1689, 
to  which  Chief  Baron  Comyns,  in  his  Digest,  con- 
stantly refers.  In  1703,  the  ninth  edition  was  pub- 
lished, with  a  supplement  by  H.  Curzon  :  the  twelfth 
edition  was  published  in  1762,  with  references  by  a 
Gentleman  of  the  Inner  Temple ;  and  in  1774,  the 
thirteenth  and  last  edition,  by  Mr.  Serjeant  Wilson. 

Of  the  original  work  it  is  no  undue  praise  to 
assert,  that  it  is  worthy  the  pen  of  so  learned  an 
author.  It  is  calculated  to  engage  the  attention  of 
the  reader,  and  contains  very  sound  principles,  and 
authentic  information.  At  the  same  time  it  must  be 
confessed,  that  it  is  often  uncouth,  and  sometimes 
obscure  in  its  language ;  altogether  inartificial  in  its 
method ;  and  of  necessity  defective  in  regard  to 
later  adjudications ;  which  at  law  are  numerous  and 
important;  and  in  equity  constitute  a  new  system. 
It  is  also  silent  respecting  the  ofiice  of  an  adminis- 
trator.     Nor    is    it  much   indebted    to   its  several 
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editors.  The  Supplement,  as  it  is  called,  is  a  mere 
collection  of  cases,  without  order,  and  without  pre- 
cision. 

Under  these  circumstances  I  was  induced  to  com- 
pile the  present  Treatise.  The  subject  appeared  to 
me  capable  of  an  arrangement  more  natural  and 
distinct  than  any  which  has  hitherto  been  adopted. 
Such  arrangement  I  have  endeavoured  to  form  and 
to  preserve.  It  has  also  been  my  object  to  comprise 
the  multi&rious  matter,  of  which  I  have  been  treat- 
ing, within  as  narrow  limits  as  it  would  admit ;  and 
to  express  myself  at  once  with  brevity  and  with  clear- 
ness. The  authorities  I  have  stated  very  fully  in 
the  mai^n,  with  a  view  of  facilitating  farther  re- 
searches into  points  of  a  nature  so  interesting,  and  of 
so  perpetual  a  recurrence.  And  it  will  afford  me 
much  satis&ction,  if  I  shall  have  contributed  to  ex- 
tend so  useful  a  species  of  knowledge. 
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BOOK    I. 

OF  THE  APPOINTMENT  OF  EXECUTORS  AND  ADMINISTRATORS. 


CHAP,  L 

OF  WILLS  AND  CODICILS — WHO  MAY  MAKE  THEM — WHO  NOT 
— HOW  THEY  ARE  ANNULLED  OR  REVOKED — HOW  REPUB- 
LISHED. 

Before  I  enter  on  the  subject  of  this  Treatise^  I  shall  state 
some  general  propositions  in  regard  to  wiDs. 

A  willj  or  testament,  is  defined  to  be  the  legal  declaration 
of  a  party's  intentions,  which  he  directs  to  be  performed 
after  his  death,  (a) 

The  late  act  1  Vict.  c.  26,  has  made  a  great  alteration  in 
the  law  relating  to  wills,  both  as  respects  the  manner  in 
which  a  will  is  to  be  made,  and  its  operation ;  but  as  the  act 
does  not  extend  to  any  will  made  before  the  1st  of  January 
1838,  (except  as  to  the  revocation,  republishing,  or  reviving 
of  any  such  will  by  any  codicil  made  subsequent  thereto)  the 
old  law  is  still  in  force  as  regards  wills  made  previous  to  that 

(o)  2  BL  Com.  499,  600. 
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date.  It  will  be  essential^  therefore,  in  considering  a  will  or 
codicil,  to  give  particular  attention  to  the  date  of  it,  as  that 
must  govern  the  construction  to  be  put  upon  the  form,  the 
operation,  and  general  effect ;  and  as  it  may  be  necessary 
continually  to  refer  to  the  act,  a  copy  of  it  is  given  in  the 
Appendix. 

The  act  1  Vict  c.  26,  repeals  the  following  English  and 
Irish  statutes  regarding  wills ;  viz.  82  Hen.  8,  c.  1  ;  34  j*  85 
Hen.  8,  c.  6 ;  10  Car.  1,  sess.  2,  c.  2  (I.);  ss.  5,  6,  12,  19,  20, 
21  ^  22  of  the  statute  of  frauds;  29  Car.  2.  c.  8;  7  fVill. 
8,  c.  12  (I.) ;  *.  14  of  4  ^  6  Anne,  c.  16;  6  Anne,  c.  10  (I.) ; 
s.  9  of  14  Geo.  2,  c.  20 ;  25  Geo.  2,  c.  6,  except  as  to  colo- 
nies ;  25  Geo.  2,  c.  11  (I.) ;  and  55  Geo.  8,  c.  192. 

A  will  may  relate  either  to  real,  or  to  personal  property. 
In  the  former  case  it  is  denominated  a  devise,  which  is  an 
appointment  of  a  person  to  take  in  the  nature  of  a  convey- 
[2]  ance,  although  fluctuating  till  the  testator's  death,  and 
will  pass  only  such  estate  as  he  was  seised  of  at  the  time  of 
making  it ;  (a)  the  right  to  devise  arising  from  the  stat.  82 
Hen.  8,  c.  1 ,  which  enacts,  that  persons  having  lands  may 
devise  the  same.  But  now  every  will  is  to  be  construed 
with  reference  to  the  real  estate  and  personal  estate  com- 
prised in  it,  to  speak  and  take  effect  as  if  it  had  been  exe- 
cuted immediately  before  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will,  (b)  By  the 
statute  of  frauds  and  perjuries,  29  Car.  2,  c.  8,  it  shall  not 
only  be  in  writing,  but  signed  by  the  testator,  or  some  other 
person  in  his  presence,  and  by  his  express  directions, 
and  be  subscribed  in  his  presence  by  three  or  four  credible 
witnesses,  (bb)  But  see  1  Vici.  c.  26,  s.  9,  Sfs.  14. 
But  the  actual  signature  of  the  testator  in  the  presence  of 


(a)  4  Bac.  Abr.  242.   2  Bl.  Com.  (b)  I  Vict.  c.  26,  s.  24. 

378,  501.    Wind  v.  Jekyl,  1   P.  (jbb)  Vidk  EUis  y.  Smith,  1  Yes. 

Wins.  575.  Swift  y.  Roberts,  Amb.  jun.  11.    Broderick  v.  Broderick, 

619.    Oke  V.  Heath,  1  Yes.  141.  1  P.  Wms.  239;  and  Stonehouae 

Brydges  y.  Duch.  of  Chandos,  2  v.  Evelyn,  3  P.  Wms.  254. 
Yes.  jun.  427- 
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the  three  subscribing  witnesses,  is  not  required,  if  he  re- 
cognise it  to  be  his  signature  before  them.  Nor  is  it  neces^ 
sary  that  the  three  subscribing  witnesses  should  be  together 
present,  at  the  time  of  the  execution.  And  the  attestation 
of  each  witness  separately  is  suflScient.  (c)  See  1  Vict.  c.  £6, 
s.  9.  Nor  is  it  necessary  that  any  of  the  witnesses  should 
see  the  testator's  signature,  or  know  it  to  be  his  will,  if  they 
subscribe  it  in  his  presence  and  at  his  request,  (re) 

"  I  A.  B.  do  make  this  my  will,*'  is  equivalent  to  signature, 
and  if  acknowledged  before  three  witnesses,  is  a  good  execu^ 
tion  within  the  statute.  ((/) 

If  the  witnesses  to  a  will,  attest  the  execution  of  it  by  the 
testator  in  an  adjoining  room,  and  the  testator  from  his  situa- 
tion, can  see  them  attest  it,  it  is  a  good  attestation  within  the 
statute.  But  if  the  testator  be  not  so  situated  that  he  can  see 
them  attest  the  will,  it  is  not  a  good  attestation  thereof,  (e) 

An  attestation  that  the  testator  signed  the  will  in  the  pre- 
sence of  the  witnesses,  is  good,  although  it  does  not  say  that 
the  witnesses  signed  in  the'  presence  of  the  testator,  but  the 
signing  in  the  testator's  presence  must  be  proved,  (ee) 

The  wife  of  an  acting  executor  taking  no  beneficial  interest 
under  the  will,  is  a  competent  attesting  witness  to  prove  the 
execution  of  it,  within  the  description  of  a  credible  witness.  (/) 

And  an  executor  clothed  with  a  trust  to  pay  debts,  and  to 
lay  out  money  for  the  benefit  of  the  testator's  children,  and 
with  power  to  sell  fireehold  lands  in  fee,  but  taking  no  benefi- 
<al  interest  under  the  will,  is  a  good  attesting  witness  to  it.  {g ) 

But  now  no  executor  is  incompetent  to  be  admitted  a  wit* 
ness  to  prove  the  execution  of  a  will,  or  to  prove  the  vali- 


(c)   Weetbeech  v.   Kennedy,    1  (e)  Forrester  v.  Pigou,  1  Maul. 

Ves.    &    Bea.    362.    Johnson   v.  &  Sel.  9. 

Johnson,   1  Crom.  &  Mees.  140.  (ee)  Rancliffe,  Ld.  v.  Parkyns, 

S.  C.  3  Tyrw.  73.  6  Dow's  Rep.  202  ;  see  1  Vict.  c. 

(ee)  White  v.  Trustees  of  Brit.  26,  s.  9. 

Museum,  6  Bing.  310.    Wright  v.  (/)  Bettison  v.  Bromley,  12Ea8t, 

Wright,  7  Bing.  457.  250. 

((f)  Morrison  v.  Tumour,  18  Ves.  (g)  Phipps  v.  Pitcher,  6  Taunt. 

183.  Rep.  220.     1  Madd.  Rep.  144. 

B  2 
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dity  or  invalidity  of  it.  1  Vict.  c.  26,  *.  17.  Nor  wOl  a  will 
be  void  on  account  of  the  incompetency  of  an  attesting 
witness ;  but  gifts  to  an  attesting  witness  or  his  or  her  wife  or 
husband  will  be  void,  (jff) 

A  will,  as  it  respects  personal  property » is  an  indefinite  dis- 
position of  all  the  testator  may  be  possessed  of  at  his  death,  (g) 
inclusive  of  chattel  leases,  whether  they  were  hb  at  the  time 
of  making  his  will  or  not,  (h)  and  is  of  two  species,  written, 
and  nuncupative :  if  of  the  former,  it  may  be  committed  to 
writing  either  by  the  testator  himself,  or  by  his  directions ;  (i) 
nor  is  the  affixing  of  his  seal  to  the  instrument,  nor  the  pre- 
sence of  witnesses  at  its  publication,  essential  to  its  validity ; 
yet  it  is  safer,  and  more  prudent,  and  leaves  less  in  the  breast 
of  the  ecclesiastical  judge,  if  it  be  not  only  signed  by  the 
testator,  but  also  published  in  the  presence  of  witnesses,  (jii) 

But  although  the  testator's  seal,  and  the  attestation  to  the 
will,  and,  under  certain  circumstances,  even  his  signature, 
may  be  omitted,  and  still  it  may  operate  as  an  available  dis- 
[3]  position  of  personal  estate :  (k)  yet  if,  on  the  omission  of 
either  of  those  solemnities,  a  fair  presumption  may  be  raised 
of  an  abandonment  of  intention  on  the  part  of  the  deceased, 
or  that  his  intention  was  merely  ambulatory,  the  instrument 
shall  have  no  effect.  Thus,  where  the  party  wrote  a  paper 
purporting  to  be  a  testamentary  disposition  of  his  property, 
to  which  a  clause  of  attestation  was  added,  but  not  filled 
up,  the  court  thought  it  reasonable,  from  the  want  of  wit- 
nesses, to  infer  that  he  had  changed  his  mind,  and  pro- 
nounced for  an  intestacy.  So,  where  the  party  had  merely 
sealed  the  paper  propounded  for  a  will  without  signing  it, 
from  the  omission  of  the  signature,  the  inference  and  de- 

(ff)  1  Vict.  c.  26,  8.  14  &  15.  Pbill.  Rep.  213.     Sikes  v.  Snaith, 

igg)  Oke  v.  Heath,  I  Ves.  141.  ib.  356. 

All  Souls' Coll.  V.  Codrington,  1  P.  (it)  2  Bl.  Com.  501,  502.    Go- 

Wms.  598.    Brydges  v.  Duch.  of  dolph,  p.  1,  c.  21,  a.  2.    Vide  Liin- 

Chandos,  2  Yes. Jun.  427.  berg  v.  Mason,  Com.  Rep.  451. 

U)  Wind  V.  Jekyl,  1   P.  Wms.  See  1  Vict.  c.  26,  s.  9  &  13. 

575.  ik)  Read  v.  Phillips,  2  PhiU.  Rep. 

(t)  Huntingdon  v.  Huntingdon,  2  122. 
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cbion  were  the  same.  In  these  and  the  like  cases,  the 
framer  of  the  instrument  appears  evidently  to  have  con- 
templated a  farther  solemnity,  as  essential  to  its  perfection ; 
and  such  solemnity  not  having  been  superadded,  and  the 
instrument  being  left  inchoate  and  imperfect,  a  change  of 
intention  may  reasonably  be  presumed,  (l)  But  such  pre- 
sumption may  be  repelled  by  evidence,  as  by  shewing  that 
the  party  was  suddenly  arrested  by  death,  or  incapacitated 
by  illness  before  the  instrument  could  be  conveniently  per- 
fected, (m)  or  by  proving  his  recognition  of  it  in  extremis^ 
or  by  circumstances  shewing  he  intended  it  to  operate  in  that 
form,  for  the  presumption  from  such  an  omission  that  he  in- 
tended doing  something  more,  is  slight,  and  may  be  repelled 
by  slight  circumstances,  {mm)  But  now  no  will  of  real  or  per- 
sonal estate  will  be  valid,  unless  it  shall  be  in  writing,  and 
signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  some 
other  person  in  his  presence  and  by  his  direction ;  and  such 
signature  shall  be  made  or  acknowleged  by  the  testator  in  the 
presence  of  two  or  more  witnesses  present  at  the  same  time, 
and  such  witnesses  shall  attest,  and  shall  subscribe  the  will 
in  the  presence  of  the  testator,  but  no  form  of  attestaion  shall 
be  necessary,  (n) 

By  Stat.  33  Geo.  3,  c.  ^8,  s.  14,  and  35  Geo.  3,  c.  14,  s.  16, 
it  is  enacted,  that  all  persons  possessed  of  any  share  or  in- 
terest in  the  funds  or  any  estate  therein  may  devise  the  same 
by  wiD  in  writing,  attested  by  two  or  more  credible  witnesses. 
But  it  has  been  adjudged  that  although  the  same  should  not 
be  so  bequeathed,  yet  it  devolves  on  the  executor  in  trust  for 
those  who  are  entitled  to  the  personal  estate,  (nn) 

(0  Mathews  v.  Warner,  4  Ves.  (m)  Baillie  v.  Mitchell,  in  Prerog. 

jnn.  186,  and  5  Ves.  jun.  23.  Grif-  Court,  1 805. 

fin's  case,   cited   in    Mathews  v.  {mm)  Harris  v.  Bedford,  2  Phill. 

Warner,  and  in  ex  parte  Fearon,  5  Rep.  177- 

Ves.  jun.  644 ;  and  Coles  v.Treco-  Cn)  I  Vict  c.  26,  s.  9. 

tbick,  9  Ves.  jun.  249;  and  see  {nn)   Ripley   v.   Waterworth,   7 

Walker  v.  Walker,  1  Meriv.  Rep.  Ves.  jun.  452. 
503. 
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With  regard  to  nuncupative  wills,  the  unqualified  allow- 
ance of  them  was  found  productive  of  the  greatest  frauds, 
[4]  and  it  became  necessary  to  subject  them  to  very  strict 
regulations.  Accordingly  by  the  stat.  29  Car  2,  above- 
mentioned,  it  is  enacted,  that  no  such  will  shall  be  good, 
where  the  estate  thereby  bequeathed  shall  exceed  the  value 
of  thirty  pounds,  that  is  not  proved  by  the  oaths  of  three 
witnesses  at  the  least,  who  were  present  at  the  making 
thereof  (who,  by  stat.  4  &  5  Ann.  c.  16,  must  be  such  as 
are  admissible  on  trials  at  common  law),  nor  unless  it  be 
proved,  that  the  testator,  at  the  time  of  pronouncing  the 
same,  did  bid  the  persons  present,  or  some  of  them,  bear 
witness  that  such  was  his  will,  or  to  that  effect ;  nor,  unless 
such  nuncupative  will  were  made  in  the  time  of  the  last 
sickness  of  the  deceased,  and  in  his  dwelling-house,  or 
where  he  had  been  resident  for  the  space  of  ten  days  or 
more,  next  before  the  making  of  such  will,  except  where 
such  person  was  taken  sick  from  home,  and  died  before  his 
return ;  nor,  after  six  months  past  after  the  speaking  of  the 
pretended  testamentary  words,  shall  any  testimony  be  re* 
ceived  to  prove  any  will  nuncupative,  except  the  testimony 
or  the  substance  thereof,  were  committed  to  writing  within 
six  days  after  the  making  of  the  said  will,  (o) 

No  nuncupative  will  can  now  be  allowed,  as  the  late  act 
declares,  that  all  wills  shall  be  in  writing,  and  signed  by  the 
testator  with  the  formalities  stated  in  the  9th  sect»of  the  act, 
with  the  exception  of  the  wills  of  soldiers  and  mariners,  the 
old  law  respecting  them  being  reserved  by  the  llth  &  ISth 
sections. 

Soldiers  in  actual  miUtary  service,  and  mariners,  or  sea« 
men  at  sea,  are  exempted  from  the  provisions  of  this  act. 
The  former  may  at  this  day  make  nuncupative  wills,  and 
dispose  of  their  goods,  wages,  and  other  personal  chattels, 

Co)   See  Miller  v.  Miller,  3  P.  Wms.   356. 
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Without  those  forms  and  solemnities  which  the  law  requires 
in  other  cases,  {p) 

[5]  But,  with  respect  to  the  latter,  this  licence  no  longer 
exists.  The  perpetual  impositions  practised  on  this  merito- 
rious and  unsuspecting  hody  of  men  induced  the  legislature 
to  adopt  a  new  policy,  and  to  divest  them  of  a  privilege, 
which,  instead  of  being  beneficial  to  them,  was  perverted  to 
purposes  the  most  injurious. 

Many  salutary  regulations  were  accordingly  prescribed  by 
the  statutes  %  Geo.  3,  c.  63,  32  Geo.  3,  c.  34,  and  49  Geo.  3, 
c.  108,  in  regard  to  the  making  and  probate  of  the  wills  of 
petty  officers  and  seamen  in  the  king's  service,  and  of  non- 
commissioned officers  of  marines,  and  marines  serving  on 
board  a  ship  in  the  king's  service,  since  however  repealed, 
and  other  regulations  substituted  by  the  statute  55  Geo.  3, 
c.  60,  but  which  I  shall  defer  specifying  till  I  treat  of  pro- 
bates. 

A  codicil  is  a  supplement  to  a  will,  annexed  to  it  by  the 
testator,  and  to  be  taken  as  part  of  the  same,  either  for  the 
purpose  of  explaining,  or  altering,  or  of  adding  to,  or  sub- 
tracting from,  his  former  dispositions,  (g) 

A  codicil  may  be  annexed  to  the  wOl,  either  actually  or 
constructively.  It  may  not  only  be  written  on  the  same 
paper,  or  affixed  to,  or  folded  up  with  the  will,  but  may  be 
written  on  a  different  paper,  and  deposited  in  a  diiFerent  place. 

A  codicil  may  be  annexed  either  to  a  devise  of  lands,  or 
to  a  win  of  personal  estate.  To  alter  the  former  a  codicil 
[6]  must  by  the  statute  of  frauds  be  in  writing,  and  signed 
by  the  devisor,  or  some  other  person  in  his  presence,  and 
by  his  express  directions,  and  be  subscribed  in  his  presence 
by  three  or  four  credible  witnesses,  (r)  To  a  will  of  per- 
sonal estate  it  may  be  either  written  or  nuncupative,  pro- 

(p)  I    BL  CJom.  417.    Stot.  29         if)  Onions  v.  Tyrer,  I  P.  Wms. 

Car.  2,  c.  3,  s.  23.   6  W.  3»  c.  21,  344,  and  note  1,  ibid.    Vide  Dougl. 

a.  6.  See  1  Vict.  c.  26,  a.  11  &  12.  244,  note  2.    Ellis  v.  Smith,  1  Yes. 

(9)   2    Bl.  Com.   500.     Swinb.  jim.  11,  and  tnfra,  15. 
IHurt  1, «.  5. 
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videdy  in  case  of  its  being  the  latter,  it  merely  supply  an 
omission  in  the  instrument.  Therefore  A.  having  disposed 
of  part  of  his  effects  by  his  will  in  writing,  may  dispose  of 
the  residue  by  a  nuncupative  codicil,  {s}  But  by  the  same 
statute,  as  we  shall  presently  see,  such  codicil  shall  not  ope- 
rate to  repeal,  or  alter  a  will.  A  written  codicil  respecting 
personal  estate  is  authenticated  in  the  same  manner  as  a  wiH 
of  such  property.  The  law,  however,  now  declares,  that  no 
will  or  codicil  shall  be  revoked  by  another  will  or  codicil, 
unless  the  same  be  duly  executed  in  the  manner  in  which  a 
will  is  required  to  be  executed  by  the  9th  sect,  of  the  1  Vici. 
c.  26.     See  the  SO  section. 

In  respect  to  copyholds,  they  are  not  within  the  statute 
of  frauds.  A  devise  of  them  operates  only  as  a  declaration 
of  uses  on  the  surrender  to  the  use  of  the  will :  if,  therefore, 
the  form  required  by  the  surrender,  which  i»  usually  nothing 
more  than  a  testamentary  declaration  in  writing  be  observed, 
it  is  sufficient  without  any  witness  :  and  till  that  statute  re- 
quired all  declarations  of  trusts  to  be  in  writing,  even  a  nun- 
cupative will  of  copyholds  was  an  effectual  declaration  of  the 
uses,  where  the  surrender  was  silent  as  to  the  form,  (t)  And 
since  the  stat.  55  Geo,  3,  c.  192,  a  copyhold  will  pass  under 
a  general  devise  of  real  estate,  although  there  be  no  surren- 
der to  the  use  of  the  will,  (ti)  The  act,  however,  extends 
only  to  supply  surrenders  in  form,  not  surrenders  in  sub- 
stance, (u) 

[7J  But  a  devise  of  customary  freeholds,  where  there  is 
no  custom  to  surrender  to  the  use  of  the  will,  must  be  pur- 
suant to  the  statute,  {uu} 

The  general  power  of  devising  is  now  declared  to  extend 

(3)  CJom.  Dig.  Devise  (C.)  Raym.  P.  Wms.  96.    Carey  v.  Askew,  2 

334.  Bro.   Ch.    Rep.    58.     Church    v. 

(0  Harg.  Co.  litt.  114  b,  note  Mnndy,  12  Yes.  jun.  429. 

3.    Tuffnell  v.  Page,  2  Atk.  37,  («)  Clarke  v.  Leedlam,  7  Bing. 

S.  C.    2  Barnard,  Ch.  Rep.  9.    At-  275. 

tomey-General  v.  Barnes,  2  Vem.  («)   Doe  v.  Bartle,  1  Dowl.  & 

598.     Dormer  v.  Thurland^  2   P.  Ryl.  81. 

Wme.  610.    Harris  V.  Ingledew,  3  (uv)  Warde  v.  Warde^Amb.  299- 
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to  all  real  estate  of  the  nature  of  customary  freehold  or 
tenant  right,  or  customary  or  copyhold,  and  the  form  of  de- 
vising them  must  be  the  same  as  in  a  devise  of  freehold,  (v) 

An  estate  pur  atUer  pie,  being  freehold,  will  pass  by  such 
a  will  only,  as  is  so  executed,  {tv) 

In  regard  to  terms  for  years,  as  they  fall  within  the  de- 
scription of  personal  estate,  they  may  be  disposed  of  by  will 
accordingly,  with  this  distinction :  If  they  are  terms  not  in 
gross,  but  vested  in  trustees  to  attend  the  inheritance,  they 
80  partake  of  its  nature,  that  if  the  owner  devise  the  land 
generally,  the  trust  of  the  term  will  not  pass,  unless  the 
will  be  so  attested  as  to  pass  the  inheritance,  (w)  If  they 
are  terms  in  gross  of  which  the  testator  is  possessed,  he  may 
transmit  them  by  the  same  kind  of  will  as  any  other  per- 
sonalty, yet  he  cannot  create  them  by  will  without  observing 
all  the  forms  essential  to  a  devise  of  real  estate  ;  because  the 
interest,  in  right  of  which  the  testator  creates  the  term,  is 
real  property,  and  the  creation  of  the  term  is  a  partial  devise 
of  it.  (a) 

If  a  will  give  a  sum  of  money  originally,  and  primarily  out 
of  land,  the  instrument  is  considered  as  a  devise  of  real 
estate,  and  must  be  executed  with  the  same  solemnities, 
because  the  charge  is  regarded  in  .equity  as  part  of  the 
land,  since  it  can  be  raised  only  by  sale,  or  dbposition  of 
part  of  it.  (y) 

[8]  Although  money  covenanted  to  be  laid  out  in  land 
shall  descend  as  a  real  estate,  and  may  be  devised  accordingly, 
yet  he,  who  is  entitled  to  the  fee  of  the  land  when  purchased, 
may  dispose  of  it  as  personal  property,  under  the  description 

(©)  1  Vict.  c.  26,  8.  3,  9  &  26.  Wms.   236.     S.  C.   9  Mod.  12/. 

(w)  See  Watk.  Princ.  Convey.  Villiers    v.    Villiers,    2    Atk.   72. 

22;  and  stat.  29  Car.  2,  c.  3,  s.  12 ;  Goodright  v.  Sales,  2  Wils.  329. 

and  14  Geo.  2,  c.  20;  and  see  1  Videii^ra. 

Vict  c  26,  8.  3  &  6.  (a?)  Harg.  Co.  Litt.  114  b,  note  3. 

(t0)  Harg.  Co.  Litt.  114  b,  note  See  1  Vict.  c.  26,  s.  30. 

3.     Whitchurch   v.   Whitchurch,  (y)  Brudenell   v.   Boughton,  2 

Gilb.  Ca.  in  Eq.  168.    S.  C.  2  P.  Atk.  272. 
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of  SO  much  money  to  be  laid  out  in  land,  by  a  will,  which  is 
not  attested  by  three  witnesses,  {x) 

The  statute  of  frauds  has  been  held  not  to  be  applicable  to 
the  case  of  a  devise  of  land  in  Barbadoes,  (a)  because  acts  of 
parliament  passed  in  England  without  naming  the  foreign 
plantations  will  not  bind  them. 

A  will  may  be  void  from  the  incapacity  of  the  party  making 
it ;  and  secondly,  it  may  be  annulled  by  cancelling,  or  revok- 
ing it.  (6) 

There  are  three  grounds  of  incapacity  ;  the  want  of  suf- 
ficient legal  discretion ;  the  want  of  liberty  or  free  will ;  and 
the  criminal  conduct  of  the  party,  (c) 

To  the  first  are  subject,  by  the  express  provision  of  the 
Stat.  34  &  35  Hen.  8,  c.  5,  all  infants  under  the  age  of 
twenty-one  years  in  regard  to  lands,  (d)  In  respect  to  per- 
sonal estate,  infants  under  the  age  of  fourteen  years,  if  males, 
and  of  twelve  years,  if  females,  are  incompetent  to  bequeath 
the  same :  (e)  After  that  period  their  incapacity  ceases :  al- 
though, on  the  one  hand  it  has  been  strangely  asserted,  that 
an  infant  of  any  age,  even  of  four  years  old,  may  make  a 
testament  of  per  [9]  sonal  property ;  (/)  and  on  the  other,  he 
has  been  denied  before  eighteen,  to  be  competent ;  {g)  yet  this, 
as  a  matter  of  ecclesiastical  cognizance,  must  be  determined 
by  the  ecclesiastical  law,  which  has  prescribed  the  rule  as 
above  stated.  (A) 

Now,  no  will,  whether  of  real  or  personal  estate,  made 
ailer  the  1st  January  1838,  by  any  person  under  the  age  of 
twenty-one  years,  will  be  valid,  (AA) 

{m)  lingen  v.  Sowray^  1  P.  Wms.         {e)  Off.  Ex.  213,  214 ;  Haig.  Ck>. 

172,  291.    Edwards  v.  Countess  of  litt  S9  b,  note  6. 
Warwick,  2  P.  Wmt.  1/1.    S.  C.         (/)  Perkins,  a.  603 ;  but  that 

3  P.  Wms.  221,  note.   S.  C.  2  Eq.  seems  an  error  of  the  press  for  14. 

Ca.  Abr.  298.  Vide  Harg.  Co.  litt.  89  b,  note  6. 

(a)  Anon.  2  P.  Wms.  75.  (y)  Harg.  Co.  litt.  89  b. 


b)  2  Bl.  Com.  502.  (A)  2  Bl.  Com.  497;  Harg.  Co. 

^c)  2  Bl.  Com.  496,  497.  Litt.  89  b,  note  6. 

id)  Herbert  v.  TorbaU,  1  Sid.  (hh)  1  Vict.  c.  26,  s.  7. 
162.    Stot.34&35H.8,  c.5,8.14. 
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But,  if  the  testator,  of  whatever  age,  were  not  of  sufficient 
capacity,  that  will  invalidate  his  testament.  By  the  above- 
mentioned  statute  of  the  34th  and  S5th  Hen.  8,  a  will  of 
lands  made  by  an  idiot,  or  by  any  person  of  nonsane  me- 
mory, is  declared  void.  Persons  afflicted  with  madness,  or 
any  other  mental  disability,  idiots,  or  natural  fools,  or  those 
whose  intellects  are  destroyed  by  age,  distemper,  or  drunk- 
enness, are  all  incapable  of  making  a  will  of  personal  estate, 
during  the  existence  of  such  disability.  In  this  class  also 
may  be  ranked  those  persons,  who,  having  been  bom  deaf, 
and  blind,  have  ever  wanted  the  common  sources  of  under- 
standing, (f)  But  a  will  is  not  affected  by  the  subsequent 
insanity  of  the  testator,  {k)  And  if  a  testator  be  subject  to 
insapity,  a  will  made  during  a  clear  lucid  interval  will  be 
established.  (/) 

In  respect  to  the  incapacity  arising  from  the  want  of 
liberty,  or  freedom  of  will,  prisoners,  captives,  and  the  like, 
are  not  by  the  law  of  England  absolutely  disabled  to  make 
a  testament;  but  the  court  has  a  discretion  of  judging,  whe- 
ther from  the  special  circumstances  o£  duress,  such  act  shall 
be  construed  involuntary. 

A  married  woman  is  also  precluded,  by  the  aforesaid  stat. 
34  and  35  Hen.  8,  from  devising  lands.  Nor  has  she  the 
[10]  power  of  bequeathing  personal  estate.  Her  personal 
chattels  belong  absolutely  to  the  husband.  He  may  also 
dispose  of  her  chattels  real,  and  he  shall  have  them  to  him- 
self in  case  he  survive ;  an  interest  which  necessarily  pre- 
cludes her  from  such  an  alienation  :  {m)  yet  by  the  licence  of 
the  husband,  she  may  make  a  testament,  and,  on  marriage, 
he  frequently  covenants  with  her  friends  to  allow  her  that 
privilege,  (n)  So,  where  he  stipulates  that  personal  property 
shall  be  enjoyed  by  the  wife  separately,  it  must  be  so  en- 

(fl*)  3  BL  Com.  497.  (m)  2  Bl.  Com.  497, 498.  4  Co. 

{k)  4  Co.  60.  51.   34  &  35  Hen.  8,  c.  5,  8. 14. 

(/)  Clerke  v.  Cartwright,  1  Phill.  (n)  Dr.  &  Stud.  D.  1,  c.  7.  4 

Rro.  90.    White  v.  Driver,  ib.  84.  Bac  Abr.  244.     Vide  Rex  v.  Bet- 

1  Daw's  Rep.  178.  tetwortb,  Stra.  891. 
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joyed  with  all  its  incidents^  one  of  which  is  the  power  of 
disposition  by  a  testamentary  instrument,  (o)  And  where 
she  has  such  power  over  the  principal,  it  extends  also  to  its 
produce  and  accretions,  (jd) 

But  where  a  feme  covert^  in  consequence  of  such  a  con- 
tract on  the  part  of  the  husband,  makes  a  writing  in  the  na- 
ture of  a  will,  it  seems  not  in  a  strict  legal  sense  to  operate 
as  a  will,  but  as  an  appointment;  yet  it  is  so  far  testa- 
mentary, that  it  must  be  proved  in  the  spiritual  court,  before 
her  legatee  shall  be  entitled,  (g) 

If  the  husband  be  banished  for  life  by  act  of  parliament, 
the  wife  is  entitled  to  make  a  will,  (r)  So  where  personal 
[11]  property  is  given  in  trust  for  the  sole  and  separate  use 
of  a  married  woman,  she  may  dispose  of  it  by  will,  without 
her  husband's  assent,  (s) 

A  feme  covert  may  also  make  a  will  of  effects,  of  which  she 
is  in  possessi(U|  in  autre  droits  in  a  representative  capacity ; 
for  they  never  can  be  the  property  of  the  husband,  (f) 

By  th^  1  Vict.  c.  26,  s.  8,  no  will  made  by  any  married 
woman  shall  be  valid,  except  such  a  will,  as  might  have  been 
made  by  a  married  woman  before  the  passing  of  the  act. 

The  queen  consort  has  a  general  right  to  dispose  of  her 
personal  estate  by  will,  without  the  consent  of  her  lord.(ti) 

Persons  incompetent  by  their  crimes  are  all  traitors,  and 
felons  without  benefit  of  clergy,  from  the  time  of  their  con- 
viction and  attainder,  or  outlawry,  which  amounts  to  the 


(o)   4  Bac.  Abr.  244,  in  note.  75.    Southby  v.  Stonehouse,  ib. 

Fettiplace  v.  Gorges,  3  Bro.  Ch.  612.    2  Bl.   Com.  498.     Rex   v. 

Rep.  8.    S.  C.  I  Yes.  jun.  46.  Bettesworth,  Stra.  891. 

(j9)  Gore  V.  Knight,  2  Vern.  535.  (r)  4  Bac.  Abr.  244.     Ck)unte88 

Herbert  v.  Herbert,  Prec.  Ch.  44,  of  Portland  v.  Progers,  2  Vern.  104. 

355.  («)  Fettiplace  v.  Gorffes,  3  Bro. 

{q)  Ross  V.  Ewer,  3  Atk.  156.  Ch.  Rep.  8.     S.  C.  1  Ves.  jun.  46. 

Jenkin  v.  Whitehouse,  1  Burr.  431.  Tappenden  v.  Walsh,  1  PhiU.  Rep. 

Cothay  v.  Sydenham,  2  Bro.  Ch.  352. 

Rep.  392.   Stone  v.  Forsyth,  Dougl.  (f)  Off.  Ex.  87;  Godolph.  1,  10, 

707.     Vide  also  Cotter  v.  Layer,  2  11.   Vin.  Abr.  141. 

P.  Wms.  624.     Duke  of  Marlbo-  («)  Harg*.  Co.  Litt.  133 
rough  V.  Lord  Godolphin,  2  Yes. 
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same ;  for  then  their  property  is  no  longer  at  their  own  dis- 
posal, but  is  altogether  forfeited,  (v) 

In  case  a  traitor,  or  felon  without  benefit  of  clergy,  shall 
die  after  conviction,  and  before  attainder,  his  lands  shall  pass 
by  his  will,  but  not  his  goods  and  chattels ;  for  the  former 
are  forfeited  only  on  attainder,  the  latter  on  conviction,  {w) 

Nor  shall  the  will  of  afelo  de  se^  so  far  as  it  respects  goods 
and  chattels,  have  any  operation ;  for  they  are  forfeited  by 
[IS]  the  act  and  manner  of  his  death  ;  but  a  devise  of  his 
lands  shall  be  effectual,  for  of  them  no  forfeiture  is  incur- 
red, (x)  As  is  also  that  of  a  party  guilty  of  felony,  not  pu- 
nishable with  death,  for  he  forfeits  only  his  goods  and  chat- 
tels, (tf)  And  a  felon  of  every  description  may  devise  lands 
held  in  gavelkind  ;  for  lands  of  this  tenure  are  not  forfeited 
by  felony.  (*) 

Outlaws  also,  though  merely  in  civil  cases,  are  intestable, 
in  respect  to  their  personal  property,  while  their  outlawry 
subsists;  for  their  goods  and  chattels  are  forfeited  during 
that  time,  (a) 

As  for  persons,  guilty  of  other  crimes  inferior  to  felony, 
as  usurers,  and  libellers,  they  are  not  precluded  from  making 
testaments ;  (6)  nor,  as  it  seems,  is  a  party  excommuni- 
cated, (c) 

An  alien,  with  whose  country  we  are  at  war,  if  he  have 
not  the  king's  licence  to  reside  here,  express,  or  implied,  is, 
by  our  law,  incapable  of  making  a  wQl ;  but  if  he  have  such 
licence,  he,  as  well  as  an  alien  friend,  may  bequeath  his  per- 
sonal estate,  (d)  They  can  neither  of  them  acquire  any  per- 
manent property  in  land.     They  may,  indeed,  hire,  or  take 

(tO  2  Bl.  Com.  499.   4  Bl.  Com.  386.   Lamb.  Peramb.  634. 

380,  381,  3S7.    Bac.  Abr.  tit.  Out-  (a)  Fitzh.  Abr.  tit.  Descent,  16. 

1awr7.2Hale'BP.C.205.  Godolph.  Pain  v.  Teap,  1   Salk,  109;   Sed 

p.  1,  c.  12,  8.  8.  vide  Shaw  v.  Gutteris,  Cro.  Elii. 

(»)  4  Bl.  Com.  387.  851. 

(x)  Plowd.  261.    Swinb.  106.   4  (6)  Godolpb.  p.  1,  c.  12. 

Bac.  Abr.  247.    4  Bl.  Com.  386.  (c)  Off.  Ex.  17. 

3  Inst.  55.  (rf)  1  BL  Com.  372.   Wells  v. 

(y)  4  BL  Com.  97.   Co.  Litt.  391.  Williams,  1  Lutw.  34.   1  Wooddes. 

(r)  2  BL  Com.  84.    4  BL  Com.  374. 
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leases  for  years  of  houses  for  habitation^  (e)  which  chattel 
[13]  interests,  it  seems,  -they  may  dispose  of  by  will :  if) 
But  the  Stat.  82  Hen.  3,  c.  6,  s.  13,  makes  void  all  leases  of 
houses  or  shops  to  an  alien  artificer,  or  handicraftsman.  And^ 
this  law,  however  contrary  it  may  appear  to  sound  policy, 
and  the  spirit  of  commerce,  is  still  in  force ;  but  in  favour  of 
aliens  it  has  been  construed  very  strictly,  {g) 

By  Stat.  5  Geo.  1,  c.  27,  British  artificers  going  out  of  the 
realm  to  exercise,  or  teach  their  trades  abroad,  or  exercising 
their  trades  in  foreign  parts,  who  shall  not  return  within  six 
months,  after  due  warning  given  them,  shall  be  deemed  aliens, 
and  incapable  of  taking  any  lands,  and  shall  forfeit  all  their 
real  and  personal  estates ;  consequently,  their  wills  can  have 
no  operation  here. 

Secondly,  a  will  of  personal  estate,  and  by  the  statute  of 
frauds  a  will  of  lands,  may  be  annulled  by  burning,  cancel- 
ling, tearing,  or  obliterating  the  same,  by  the  testator,  or  in 
his  presence,  and  by  his  direction  and  consent.  (A) 

By  the  1  Vict.  c.  26,  s.  20,  the  words  of  cancellation  are  "  by 
the  burning,  tearing,  or  otherwise  destroying  the  same  by  the 
testator,  or  by  some  person  in  his  presence  and  by  his  direc- 
tion, with  the  intention  of  revoking  the  same."  And  the 
mode  in  which  any  obliteration,  interlineation,  or  alteration 
may  be  made  in  a  will  is  provided  for  by  the  21st  sect,  of  the 
same  act. 

Although  a  testator  has  made  a  will  irrevocable  in  the 
strongest  terms,  yet  he  is  at  liberty  to  revoke  it;  for  he  shall 
[14]  not,  by  his  own  act  or  expressions,  alter  the  disposition 
of  law,  so  as  to  make  that  irrevocable,  which  is  of  an  oppo- 
site nature,  (t)    But  from  and  after  the  1st  of  January  1838, 

(e)  1  BL  Com.  37 1>  3/2.   7  Co.  tmfe  Jevonsv.  Harridge,  I  Sid.  309. 

Rep.  17.   Harg.  Go.  I^tt.  2  b.  Jevons  v.  Livemere,  1  Saund.  7. 

(/)  Harg.  Co.  litt.  2  b,  note  8.  Pilkington  v.  Peach,  2  Show.  136. 

1  Anders.  25.  Bridgbam  v.  Frontee,  3  Mod.  94. 

N.  Bendl.36.  Wella  v.  Williams,  1  Salk.  46. 

Vide  also,  Caroon's  case,  Cro.  Car.  (A)  Stat.  29  Car.  2,  c.  3,  a.  6. 

8.     Std  vide  Co.  litt.  2  b.  («)  8  Co.  82. 
isi)  Harg.  Co.  Litt.  2  b,  note  7, 
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a  wiU  can  only  be  revoked  either  by  another  will  or  writing 
executed  in  the  same  manner  as  the  original  wfll,  by  cancella- 
tion^  or  any  other  act  of  the  same  naturCi  by  the  disposition 
of  the  property  by  the  testator  in  his  lifetime,  or  by  mar- 
riage. 

With  respect  to  the  revocation  of  a  will  by  the  act  of  can- 
celling, it  is  in  itself  an  equivocal  act ;  and  in  order  to  make 
it  a  revocation,  it  must  be  shewn  quo  animo  it  was  cancelled ; 
for,  unless  that  appear,  it  will  be  no  revocation.  As,  if  A. 
were  to  throw  the  ink  upon  his  will  instead  of  the  sand,  al- 
though it  might  be  a  complete  defacing  of  the  instrument,  it 
would  be  no  cancellation :  or,  suppose  A.,  having  two  wills 
of  different  dates  in  his  possession,  should  direct  B.  to  can- 
cel the  former,  and  through  mistake  he  should  cancel  the 
latter ;  such  an  act  would  be  no  revocation  of  the  last  will ; 
or,  suppose  A.  having  a  will  consisting  of  two  parts,  throws 
one  unintentionally  into  the  fire,  where  it  \s  burnt,  it  would 
be  no  revocation  of  the  devises  contained  in  such  part :  {k) 
or  if  A.  upon  a  supposition  that  he  had  executed  a  second 
will,  according  to  the  statute  of  frauds,  containing  devises 
of  the  real  estate  precisely  the  same  as  those  in  the  first,  and 
to  the  same  person,  cancel  such  former  will,  the  devises  shall 
not  be  revoked)  since  the  cancelling  was  upon  an  evident 
mistake.  (/)  And  where  a  testator  being  angry  with  one  of  the 
devisees  in  his  will,  began  to  tear  it  with  the  intention  of  de- 
stroying it;  and  having  torn  it  into  four  pieces  was  prevented 
from  proceeding  further,  partly  by  the  efforts  of  a  by-stander, 
who  seised  his  arms,  and  partly  by  the  entreaties  of  the  devi- 
seci  and  upon  that  became  calm ;  and  having  put  by  the  se- 
veral pieces,  he  expressed  his  satisfaction  that  no  material 
part  of  the  writing  had  been  injured,  and  that  it  Was  no 
worse ;  upon  the  facts,  the  verdict  of  a  jury  in  favour  of  the 


(*)  Hyde  v.  Hyde,  I  Eq.  Ga.  (/)  Onions  v.  Tyrer,  1  P.  Wms. 

Abr.  409.  3  Ch.  Rep.  155.    S.  C.  343,  345.    Burtenshaw  v.  Gilbert, 

Bartenehav  v.  Gilbert,  Gowp.  49.  Cowp.  52. 
8  Vin.  Abr.  146,  pL  17. 
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win,  was  supported.  (/)  It  is  the  intention,  therefore,  that 
must  govern  in  such  cases,  and  parol  evidence  is  admissible 
to  explain  it.  (m) 

If  a  will  be  destroyed  during  the  lifetime  of  the  testator, 
but  without  his  knowledge,  it  will  be  substantiated  upon  sa- 
tisfactory proof  thereof,  and  of  its  contents,  (ii) 

[15]  In  case  there  be  duplicates  of  a  will,  one  in  the  cus- 
tody of  the  testator,  the  other  not ;  and  the  testator,  with  an 
intention  to  revoke  his  will,  cancels  that  which  is  in  his  cus- 
tody, it  is  an  effectual  cancellation  of  both*  (o) 

So  a  wiU  may  be  only  partially  cancelled :  therefore,  if  A. 
devise  two  estates,  Black  Acre  to  B.  and  White  Acre  to  C, 
and,  after  the  execution  of  such  will,  expunges  that  part  which 
relates  to  the  disposition  of  White  Acre,  the  devise  of  Black 
Acre  shall  not  be  revoked  by  such  obliteration,  (p) 

A  residuary  bequest  was  held  to  be  cancelled  by  striking 
through  with  a  pencil  all  the  disposing  part,  leaving  only  the 
general  description,  with  notes  in  pencil  in  the  margin,  indi- 
cating alteration  and  a  different  disposition  of  certain  ar- 
tides*  (q) 

Alterations  in  pencil  of  a  will,  are  not  therefore  to  be  taken 
as  merely  deliberative,  but  are  to  be  considered  as  equally 
valid  as  if  made  in  ink,  provided  it  appear  that  the  deceased 
intended  them  to  take  effect,  (r) 

A  will  may  be  expressly  revoked  by  another  will,  or  by  a 
codicil  in  writing ;  {rr)  either  of  which,  in  case  it  relate  to 
land  must  be  executed  pursuant  to  the  statute  of  frauds  as 
above  stated.  («)    Such  will  of  lands  may  be  also  revoked  by 

(/)  Perkes  v.  Perkes^  3  Bam.  &  ford,  2  Phill.  Rep.  123. 

Aid.  489.  (p)  See  Sutton  v.  Sutton,  Cowp. 

<m)  Burtenshaw  v.GQbert.  Cowp.  812 ;  and  Wineor  v.  Pratt,  2  Brod. 

53.  &  Binff.  650. 
Cn)Trevelyanv.Trevelyan,  Phill.  (9)  Mence  v.   Mence,  18  Ves. 

Rep.  149.  jun.  348. 

(o)  Bnrtenshaw V.Gilbert, Cowp.         (r)  Dickenson  v.  Dickenson,  2 

54.  Onions  v.  Tyrer,  1  P.  Wms.      Phill.  Rep.  173. 

346,  S.  C.    2  Vem.  742.     Mason         (rr)  See  1  Vict.  c.  26,  s.  20  &  21. 
V.  Limberry,  4  Burr.  2515.   S.  C.  (s)  Grantley    v.    Garthwaite,    2 

Com.  Rep.  431.    Rickards  v.  Mum-      Russ.  90. 
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writing  other  than  a  will,  or  codicil ;  and  then  such  other 
writing  must  by  the  statute  be  signed  by  the  devisor,  in  the 
presence  of  three  or  four  witnesses  declaring  the  same*  The 
requisition  in  the  statute  of  the  signature  by  the  devbor  to 
such  revocation  in  the  presence  of  three  or  four  witnesses  de- 
claring the  same,  is,  according  to  the  sound  construction  of 
the  statute,  applicable  merely  to  such  other  writing,  and  not  to 
a  will,  or  codicil  of  revocation ;  since  the  legislature  could  not 
mtend  to  require  diat  a  will  or  codicil  amounting  to  a  revo- 
[16]  cation  should  be  executed  in  one  mode,  and  a  will  or 
codicil  originally  disposing  of  lands  should  be  executed  in 
another.  (#) 

These  provisions  of  the  statute  in  regard  to  revocation  do 
not  extend  to  personal  estate,  (ss)  A  will  of  personal  estate 
may  be  revoked  by  another  will,  or  by  a  codicil,  or  other 
writing  authenticated  in  the  same  manner  as  a  will  of  such 
property,  {t)  But  by  the  same  statute  no  will  in  writing  of 
personal  estate  shall  be  repealed,  or  altered  by  parol,  or  will 
nuncupative,  unless  the  same  be  committed  to  writing  in  the 
testator's  life,  and  afterwards  read  to,  and  allowed  by  him, 
and  proved  so  to  be  by  three  witnesses  at  the  least.  (//) 

Devises  of  customary  freeholds,  or  of  terms  vested  in  trus- 
tees to  attend  the  inheritance,  or  of  sums  of  money  primarily 
charged  on  lands,  must,  as  we  have  seen,  be  executed  pur- 
suant to  the  solemnities  required  by  the  statute,  and,  con- 
sequently, fall  within  its  provisions  in  regard  to  revoca- 
tion, (u) 

If  a  testator,  in  consequence  of  fraud,  or  misinformation, 
or  mistake  in  regard  to  a  fact,  as,  for  example,  the  death  of 
a  devisee,  or  legatee,  who  is  living,  make  a  new  will,  the 
former  instrument  shall  not  be  revoked  by  the  latter,  (uu) 

(fi)  Ellis  V.  Smith,  I  Ves.  jun.  1 1 .  (/I)  Vide  vtfra. 

(it)  Seel  Vict c. 26, 8.20 &^1.  («)  Bmdenell  v.   Boughton,  2 

(0  Vide  Brady  v.  Cnbitt,  Dougl.  Atk.  272. 

35.    Doe  V.  Pott»  ib.  690,  n.  2.  (wi)  Campbell  v.  French,  3  Ves. 

Onions  V.  Tvrer,  1  P.  Wms.  343.  jun.  321. 
EUii  y.  Smith,  1  Ves.  Jan.  11. 
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[17]  It  is  essential  that  the  second  will  should  expressly 
revoke,  or  be  clearly  inconsistent  with  the  first,  in  respect  to 
the  subject  matter  of  such  will ;  for  no  subsequent  disposition 
shall  revoke  a  prior,  unless  it  apply  to  the  same  subject.  (0) 
It  is  also  necessary  that  the  second  will  should  be  subsisting 
and  effective  at  the  time  of  the  testator's  death ;  if,  therefore, 
in  case  of  a  devise  of  lands,  it  be  not  executed  according  to 
the  statute  of  frauds,  it  is  not  effective,  and  is  as  if  no  second 
wiU  had  existed,  (w)  So,  if  the  second  will  be  effectually 
cancelled  in  the  lifetime  of  the  testator,  the  first  will  shall 
operate  as  if  no  other  had  existed  ;  for  it  is  the  only  will  sub- 
sisting at  the  testator's  death,  (x)  But  the  particular  circum- 
stances of  the  cancellation  and  the  case  must  be  looked  to, 
for  in  a  late  case  where  a  second  will  was  mutilated  so  as 
to  amount  to  a  cancellation,  such  cancellation  was  held  not 
to  revive  the  prior  will  of  nearly  similar  import,  (y) 

In  case  a  party  leave  two  inconsistent  wills  of  the  same 
date,  neither  of  which  can  be  proved  to  have  been  last  exe- 
cuted unless  explained  by  some  act  of  the  testator,  they  are 
both  void  for  uncertainty,  and  will  let  in  the  heir.  (») 

The  making  of  a  subsequent  codicil  does  not  invalidate  the 
former,  unless  it  appear  to  be  so  intended.  Codicils,  however 
numerous,  may  be  all  effectual,  (a)  But  a  codicil  may  be  vir- 
tually revoked  by  another  codicil  of  a  subsequent  date,  al- 
though there  are  no  express  words  of  revocation  in  the  latter 
instrument,  (b) 

[18]  There  are  also  other  species  of  revocations  which  I  have 
not  mentioned.  The  statute  of  frauds  extends  not  to  implied 
revocations,  or  to  such  as  are  in  the  nature  of  ademptions. 

(v)  Onions  v.  Tyrer,  1  P.  Wma.  376  and  406. 
345,  in  note.    Harwood  v.  Good-         (g)  Phipps  v.  Earl  of  Anfllesea, 

Wright,  Cowp.  87.    S.  C.  7  Bro.  5  Bro.  P.  C.  45.    Onions  v.  Tyrer, 

P.  C.  344.  1  P.  Wms.  344,  note  1. 

(it)  Hyde  v.  Hyde*  3  Ch.  Rep.         (a)  Swinb.  Part  1.  s.  5.    Hitch- 

155.    Limbery    v.  Mason,    Com.  ins  v.  Basset,  1  Show.  549.   Willet 

Rep.  451.  v.  Sandford,  1  Ves.  187. 

(w)  Goodright  v.  Glauer,  4  Burr.         (b)  Methuen  v.  Methuen,  2  Phill. 

2512.  416. 

(y)  Moore  v.  Moore,  1  Phill.  Rep. 
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By  the  1  Vict,  c  26,  s.  IS,  it  is  enacted,  that  every  will 
made  by  a  man  or  woman,  shall  be  revoked  by  his  or  her 
marriage,  except  a  will  made  in  exercise  of  a  power  of  ap- 
pointment, when  the  real  or  personal  estate  thereby  appointed 
would  not  in  default  of  such  appointment,  pass  to  Us  or  her 
heir,  customary  heir,  executor  or  administrator,  or  the  person 
entitled  as  his  or  her  next  of  kin  under  the  statute  of  dis- 
tributions. And  the  19th  section  declares,  that  no  will  shall 
be  revoked  by  any  presumption  of  an  intention  on  the  ground 
of  an  alteration  of  circumstances.  But  as  the  act  does  not 
extend  to  any  will  made  before  the  Ist  of  January  1838, 
the  old  law  as  respects  such  wills  must  be  attended  to. 

With  respect  to  implied  revocations,  they  depend  altoge- 
ther on  the  supposed  intention  of  the  party.  The  law  will 
presume  such  intention,  and  allow  it  to  prevail,  in  case  the 
circumstances  of  the  testator's  situation  be  materially  altered. 
Hence,  if,  after  the  making  of  his  will,  he  marry,  and  have  a 
child,  this  is  a  constructive  revocation  of  the  will  which  he 
made  in  a  state  of  celibacy ;  {b)  so  marriage,  and  the  birth  of 
a  posthumous  child,  afford  the  same  inference ;  or  rather  in 
such  eases  a  tacit  condition  is  annexed  to  the  will  at  the  time 
of  making  it,  that  the  party  did  not  then  intend  that  it  should 
take  effect,  if  a  total  change  should  happen  in  the  situation 
of  the  family,  (e)  But  the  presumption,  like  all  others,  may 
be  rebutted  by  every  sort  of  evidence,  (d) 

Yet  it  seems  there  is  no  case  in  which  marriage  and  the 
birth  of  a  child  have  been  held  to  raise  an  implied  revoca- 
tion, unless  there  has  been  a  total  disposition  of  the  whole 
estate.  In  cases  of  personal  property  it  is  always  a  total  dis- 
position, because  by  the  appointment  of  an  executor,  the 
whole  is  vested  in  him.  (e) 


(6)  Lugg  ▼.  Lugg,  Ld-  Raym.      Term  Rep.  49- 
41.    Cook  V.  Oakley,  1  P. 


441.    CookT.  Oakley,  1  P.  Wms.  (d)  Brady  v,  Cubitt,  Doug.  31. 

304.     Spraage  v.   Stone,    Ambl.  See  1  P.  Wms.  304,  note  4. 

721.  and  wcfc  Christopher  V.Chris-  (e)  Brady  v.  Cubitt,  Doug.  39> 

pber,  4  Burr.  21S2,  note.  Sonthcot  v.  Watson,  3  Atk.  22S, 
(e)  Laacashire  ▼.  Lancashire,  5 
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[19]  To  raise  this  presumption  of  a  revocation^  both  the 
drcamstances  of  a  man's  marriage  and  of  the  birth  of  a  child 
must  conspire:  (/)  neither  the  subsequent  marriage  of  a  man, 
nor  the  subsequent  Urth  of  a  child,  shall  of  tto^^have  that 
effect,  (g) 

But  a  will  made  in  favour  of  children  of  a  first  marriage 
shall  not  be  revoked  by  a  subsequent  marriage,  and  the  birth 
of  chHdren  of  such  subsequent  marriage,  the  second  wife  and 
her  diildren  being  provided  for  by  settlement  (A) 

In  a  case  where  a  testator,  a  widower,  having  a  son  and  two 
daughters,  by  will  gave  all  his  real  and  personal  estates  in 
trust,  subject  to  debts,  for  those  children,  and  in  case  of  their 
deaths  over,  and  afterwards  married,  had  a  daughter  and 
died ;  the  general  principles  of  this  branch  of  the  law  are  so 
clearly  defined  by  the  Master  of  the  Rolls,  that  it  is  thought 
most  useful  to  introduce  his  judgment  verbatim.  **  Long 
*^  after  it  had  been  settled  by  decisions  of  the  ecclesiastical 
*'  court,  with  the  concurrence  of  common  law  Judges  sitting  in 
''  the  Court  of  Delegates,  that  marriage  and  the  birth  of  a 
*^ child  would  amount  to  a  revocation  of  a  will  of  personal 
**  property,  it  remained  a  doubt  whether  such  an  alteration  of 
<<  circumstances  would  have  the  same  effect  with  regard  to  a 
^'  will  of  real  estate :  but  it  is  now  settled,  that  even  a  devise 
"  of  land  may  be  revoked  by  what  Lord  Kenyan^  in  the  case 
**  of  Doe  on  the  demise  of  Lancashire  v.  Lanea$hire^  5  T. 
''  Rep.  58,  calls  '  a  total  change  in  the  situation  of  the  testa- 
*^  tor's  family.'  What  may  be  deemed  such  a  total  change 
^*  may  be  matter  of  controversy  in  each  new  case ;  but  all  the 
**  cases,  in  which  hitherto  wills  of  land  have  been  set  aside 
*^  upon  this  doctrine,  have  been  very  simple  in  their  circum- 
*^  stances;  and  such  as,  when  the  doctrine  was  once  received. 


(/)  Woodes.  373.    Vide  Good-  Term  Rep.  51,  in  note.    White  v. 

title  V.  Newman,  3  Wils.  516,  and  Barford,  4  MauL  &  SeL  10. 

2   Fonbl.  2d  edit.  350,  note  (b).  (h)  Ex-parte  the  Earl  of  Ilclies. 

Sed  vide  Lancashire  y.  Lancashire,  ter,  7  Ves.  jon.  348.    Talbot  v. 

5  Term  Rep.  52»  in  note.  Talbot,  1  Hagg.  N.  R.  705.  John- 

{g)  Lancashire  v.  Lancashire,  5  son  v.  Wells,  2  Hagg.  N.  R.  561. 
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"  could  admit  of  no  doubt  with  respect  to  its  application.  In 
"  all  of  them  the  will  has  been  that  of  a  persoui  who,  having 
"  no  children  at  the  time  of  making  it,  has  afterwards  mar- 
"  ried,  and  had  an  heir  bom  to  him.  The  effect  has  been  to 
"  let  in  such  after-born  heir  to  take  an  estate,  disposed  of  by 
**  a  will,  made  before  his  birth.  The  condition,  implied  in 
"  those  cases,  was,  that  the  testator,  when  he  made  his  will 
''  in  &Your  of  a  stranger  or  some  more  remote  relation,  in- 
"  tended  that  it  should  not  operate  if  he  should  have  an  heir 
**  of  his  own  body.  In  this  case  there  is  no  room  for  the 
"  operation  of  such  a  condition ;  as  this  testator  had  children 
"  at  the  date  of  the  will,  of  whom  one  was  his  heir  apparent 
"  who  was  alive  at  the  time  of  the  second  marriage,  of  the 
^  birth  of  the  children  by  that  marriage,  and  of  the  testator's 
"  death.  Upon  no  rational  principle,  therefore,  can  this  tes- 
'*  tator  be  supposed  to  have  intended  to  revoke  his  will  on 
*'  account  of  the  birth  of  other  children ;  those  children  not 
**  deriving  any  benefit  whatsoever  from  tlie  revocation ;  which 
'*  would  have  operated  only  to  let  in  the  eldest  son  to  the 
**  wlude  of  that  estate,  which  he  had  by  the  will  divided  be- 
'^  tween  that  eldest  son  and  the  other  children  of  the  first 
'^  marriage.  It  is  true,  the  ecclesiastical  court  has  decided, 
**  that  the  will  was  revoked  as  to  the  personal  estate ;  that  is, 
*'  in  opposition  to  their  decision  in  Thompson  v.  Sheppard  in 
''  1779;  where,  under  circumstances  precisely  the  same,  the 
*'  w31  was  held  not  revoked  even  as  to  the  personal  estate. 
^  There  was  in  that  case  an  appeal  to  the  Delegates,  but  it 
"  was  not  prosecuted.  The  revocation,  however,  as  to  the 
**  personal  estate  had  an  effect,  which  might  perhaps  have 
**  been  intended  by  the  testator— that  of  letting  in  the  after- 
**  bom  children  with  those  of  the  first  marriage ;  but  the 
**  principle  of  the  decision  has  no  bearing  whatsoever  upon 
**  the  devise  of  the  real  estate ;  which,  according  to  my  opi- 
"  nion,  stands  unrevoked."  (i) 

(t)  Sheath  v.  York,  1  Ves.  &  Bea.      Phill.  Rep.  339.    Emerson  v.  Bo- 
390,  and  see  HoBoway  v.  Clarke,  1      vine,  t6tcf.  342. 
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In  a  late  most  important  case^  where  a  man  made  a  will, 
providing  for  all  his  children  then  living,  and  with  which  hi» 
wife  was  enceinte,  the  birth  of  other  children,  combined  with 
circumstances  of  large  increase  of  property,  and  declarations 
of  the  testator,  were  held  to  revoke  his  wilL  (k) 

If  a  single  woman  make  a  wiU,  her  subsequent  marriage 
shall  alone  revoke  it ;  (/)  nor  shall  it  be  revived  by  the  death 
of  her  husband,  (m) 

There  are  also  revocations  (»)  in  the  nature  of  ademptions. 
If  the  testator  do  any  act  inconsistent  with  the  operation  of 
the  will,  such  act  shall  amount  to  a  revocation  of  it ;  but  thi» 
proposition  must  now  be  modified,  as  by  the  1  Vici.  c«  26, 
s,  S3,  it  is  enacted,  that  no  conveyance  or  other  act  made  or 
done  subsequently  to  the  execution  of  a  will  of  or  rekting  to 
any  real  or  personal  estate  therein  comprised,  except  an  act 
by  which  such  will  shall  be  revoked  as  aforesaid ;  shall  pre- 
vent the  operation  of  the  will,  with  respect  to  such  estate,  or 
interest  in  such  real  or  personal  estate,  as  the  testator  shall 
have  power  to  dispose  of  by  will  at  the  time  of  his  death. 

We  will  now  consider  the  law  of  revocation  as  it  existed 
before  the  passing  of  the  late  statute. 

To  render  a  cancellation  effectual,  we  have  seen,  the  in- 
tention of  the  testator  must  in  all  cases  concur,  and  an  implied 
revocation  is  founded  entirely  on  the  intention :  but  the  spe- 
cies of  revocation  I  have  just  mentioned  is  altogether  inde- 
pendent of  intention,  (o)  and  may  prevail  even  in  opposition 
to  it.  It  is  true  that  before  the  statute  of  frauds  the  intention 
[20]  was  the  criterion.  It  was  therefore  held,  that  where  A* 
having  devised  lands  to  B.  in  fee,  granted  to  B.  a  lease  of  the 
same  lands,  to  commence  after  A.'s  death,  such  act  revoked 
the  disposition  of  the  will,  on  the  ground  that  the  lease 

(k)  Johnston  ▼.  Johnston,  1  Phill.  695. 
Rep.  445.  (n)   Brudenell  v.  Bonghton,  2 

(/)  4  Co.  60.    Cotter  v.  Layer,  Atk.  272. 
2  P.  Wms.  624.    Hodsden  v.  Lloyd,  (o)  Abury  v.  Miller,  2  Atk,  598. 

2  Bro.  Ch.  Ca.  534.  Parsons  v.  Freeman,  3  Atk.  745, 

(m)  Doe  V.  Staple,  2  Term  Rep. 
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clearly  implied  an  alteration  of  intentioDi  namelyi  to  give  the 
devisee  a  less  estate,  (p)  But  since  the  statutCi  I  conceive, 
such  a  case  would  be  difierently  decided :  The  lease  etkctu- 
ating  no  alienation  of  the  subject  matter  of  the  devise,  would 
not  be  held  to  defeat  the  operation  of  the  will ;  nor  if  A.  were 
to  devise  lands  to  B.  in  fee,  and  afterwards  mortgage  to  him 
the  same  lands  for  a  term  of  years,  would  the  devise  be  re- 
voked, (g)  On  the  same  principle,  since  the  statute  of  frauds, 
the  subsequent  act  of  the  devisor,  must  be  complete,  to  pro- 
duce such  effect.  Before  the  statute,  a  deed  of  feoffment 
without  livery,  a  bargain  and  sale  without  enrolment,  a  grant 
of  reversion  without  attornment,  were  held  to  revoke  a  will 
of  lands,  on  the  ground,  that  although  these  acts  were  them- 
selves imperfect,  yet  they  equally  indicated  a  change  of  the 
devisor's  intention ;  but  since  the  statute,  I  apprehend  that 
acts  thus  incomplete,  not  amounting  to  an  alienation  of  the 
estate  inconsistent  with  such  will,  would  not  be  more  effec- 
tual to  revoke  it  than  a  subsequent  will  imperfectly  exe- 
cuted, (r) 

And  altogether  to  defeat  the  disposition  by  the  will,  there 
must  be  a  subsequent  conveyance  of  the  whole  estate.  It 
[21]  must  be  commensurate  with  the  appointment  which  the 
will  has  made.  If  the  inconsistency  between  the  disposition 
by  the  will,  and  the  subsequent  disposition  be  merely  partial, 
the  revocation  shall  not  extend  beyond  such  inconsistency. 
As,  where  A.  devises  an  absolute  estate  in  fee  to  B.,  and 
afterwards,  by  a  subsequent  devise,  gives  him  only  an  estate 
tail  in  the  same  land,  it  is  a  revocation  merely  to  the  extent 
of  the  difference  between  an  estate  tail,  and  an  estate  in 
fee.  {rr)  So,  if  A.  devise  all  his  real  estate  to  B.,  and  after- 
wards, on  B.'s  marriage,  settle  upon  her  a  part  of  such  es- 

(p)  Coke  v.  Bullock,  Cro.  Jac.  Peach  v.  Phillips,  ibid.  664. 

49.  (r)  Sed  vide  ex-parU  the  Earl  of 

(9)  Ab  to  the  subseouent  case  of  Ilchester,  7  Ves.  jun.  378. 

Harkness  v.  Bailey,  Free,  in  Ch.  (rr)    Harwood     v.     Goodright, 

514,  it  is  inaccurate ;  and  see  Baz-  Cowp.  90. 
Ur  V.  Dyer,  5  Ves.  jun.  656  \  and 
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tate,  in  respect  to  the  remaining  part  of  it  the  will  shaH 
operate,  {s)  So,  if  A.  devise  lands  in  fee  to  B.,  and  after- 
wards grant  a  lease  to  C.  for  a  term  of  years  to  commence 
after  A/s  death,  or  mortgage  the  lands  to  C.  for  a  term  of 
years  or  in  fee,  the  devise  of  the  fee,  subject  to  the  lease  (#) 
or  mortgage,  (tt)  either  of  which  b  merely  the  introduction  of 
an  incumbrance,  shall  continue  good.  And  if  a  subsequent 
deed  be  totally  inoperative  for  the  direct  purpcNie  for  which  it 
was  made,  it  shall  not  eflfect  arevocation  of  the  will,  (uu)  If  the 
owner  of  an  unqualified  equitable  fee  devise  it  by  his  will, 
and  afterwards  the  unqualified  legal  fee  be  conveyed  to  him, 
the  will  is  not  thereby  revoked,  because  such  conveyance  was 
incident  to  the  equitable  fee  devised.  But  if  he  afterwards 
take  a  qualified  conveyance  of  the  legal  fee,  for  the  purpose 
of  preventing  dower,  it  is  a  revocation  of  the  will,  being  a 
change  in  the  quality  of  the  estate,  and  not  incident  to  the 
equitable  fee.  {v) 

A  surrender  made  by  a  testator  of  copyholds  to  the  uses 
of  his  marriage  settlement,  is  not  a  total  revocation  of  a  sur- 
render made  to  the  use  of  his  will,  and  by  a  devise  of  such 
copyholds,  the  devisee  takes  the  copyhold  subject. to  the 
charge  created  by  the  marriage  settlement,  (w) 

Where  a  testator  devised  real  and  personal  estate  to  certain 
uses,  and  afterwards  by  deed  conveyed  it  to  the  same  uses 
until  marriage,  and  then  to  new  uses  providing  for  his  intend- 
ed  wife  and  the  issue  of  the  marriage,  and  after  the  deed, 
and  before  marriage,  by  codidl  duly  attested,  and  directed 
to  be  annexed  to  his  will,  he  imposed  a  forfeiture  in  case  of 
his  wife  being  disturbed,  and  after  the  codicil  married :  it 
was  held,  that  the  settlement  revoked  the  will,  and  that  the 
will  was  republished  by  the  codicil ;  that  the  new  uses  spring- 
er) Clarke  V.  Berkeley,  1  Eq.Ca.  (tw)  Eilbeck  v.  Wood,  1  Ross. 
Abr.  412.   S.  C.  2  Yem.  720.  564. 

(/)  Coke  y.  Bullock,  Cro.  Jac.  (v)  Ward  y.  Moore,  4  Mad.  Repc 
49.    Roll.  Abr.  616.  368. 

(u)  Harkneas  y.  Bailey,  Prec.  in  (to)  Vawser  v.  JeSery,  3  Bam.  & 
Ch.  516.  Tucker  V.  Thurston,  17  Aid.  462.  3  Rass.  479;  and  2 
Yes.  134.  Swans.  Rep.  S6S; 
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ing  on  the  marriage  did  not  revoke  the  codicil,  nor  did  ihe 
marriage,  and  birth  of  childreni  as  being  contemplated  by 
the  will  (10) 

I  have  already  stated  that  this  species  of  revocation  may 
operate  even  in  opposition  to  the  devisor's  intention,  (x) 
Hence,  if  A.,  after  making  his  will,  suffer  a  recovery,  levy  a 
fine,  or  convey  his  estate  by  lease  or  release,  the  devise  will 
be  revoked,  although  the  use  result,  or  be  limited  to  A.  him** 
self,  (y)  So  if  A.  devise  lands,  and  afterwards  make  a  feofi^ 
[AS]  raent  to  the  use  of  hb  will,  (z)  or  if  A.  covenant  to  levy 
a  fine  to  the  use  of  such  person  as  he  shall  name  by  his  wifl, 
then  makes  his  will  and  devises  his  land,  and  afterwards 
levies  a  fine  in  performance  of  his  covenant ;  (a)  or  if  A«, 
sdsed  in  fee,  devise  an  estate  in  fee  to  B.,  and  by  a  convey- 
ance takes  back  an  estate  from  B.  in  fee ;  (b)  or  if  A.  seised 
in  fee,  blinking  he  has  only  an  estate  tail,  suffer  a  recovery 
in  order  to  confirm  his  will,  (c)  all  these  cases  amount  to  a 
revocation.  So,  if  A.  be  disseised,  after  making  his  will,  and 
die  before  re-entry,  the  disseisin  will  have  the  same  effect,  (df) 

These  are  the  necessary  consequences  flowing  from  the 
nature  of  a  devise  of  lands  as  before  defined.  It  is  not  an 
institution  of  an  heir :  it  is  in  the  nature  of  a  conveyance : 
it  is  an  appointment  of  the  specific  estate,  to  be  completed 
I7  a  subsequent  event,  namely,  the  death  of  the  devisor.  The 
devisor  must,  therefore,  continue  to  have  it  unaltered,  and 
without  any  new  modification,  to  the  time  of  his  death,  when 
the  devise  is  to  take  effect.  If  therefore,  any  new  disposition 
be  made  subsequently  to  the  will,  or,  in  other  words,  any  new 

(w)     Jackson    v.    Hurlock,    2  (;;)  Sparrow  v.  Hardcastle,  3  Atk. 

Eden's  Rep.  263.  804.    Swift  v.  Roberts*  AmbL  618. 

(«)  Banks  v.  Sutton,  2  P.  Wms.  (a)  Swift  v.  Roberts,  Ambl.  610. 

718.   Sparrow  V.  Hardcastle,  3  Atk.  (6)  Parsons  y.  Freeman,  3  Atk. 

803;   1  Ron.  Abr.  614:  Swift  v.  742.    Bridges  v.  Ducbess  of  Cban- 

Roberts,  AmU.    618.    Darley   v.  dos,  2  Ves.  jan.431. 

Darlev,  ib.  653;  and  Dick.  Rep.  (c)  Sparrow  v.  Hardcastle,  3  Atk. 

397,  8.  C.  803.    See  also  Darley  v.  Darley, 

(y)  Parsons  v.  Freeman,  3  Aik.  Ambl.  653 ;  and  Dick.  Rep.  397, 

741.    Darley  v.  Darley,  Ambl.  653.  S.  C. 

Parker  V.  Biscoe,  3   Moore,  24.  (e?)  I  Roll.  Abr.  616 ;  Attorney- 

Lock  V.  Foots,  5  Sim.  618.  General  v.  Vigor,  8  Ves.  jun.  282. 
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conveyance  of  that  which  had  been  conveyed  by  the  will^  it 
shall  defeat  the  will.  It  implies  an  alteration,  and  the  rule, 
that  the  estate  must  pass  by  the  first  complete  conveyance, 
becomes  applicable,  {e) 

[S3]  On  the  same  principle,  where  A.,  seised  of  a  lease 
for  lives,  devises  it,  and  afterwards  renews,  the  renewal  of 
the  lease  is  a  revocation  of  the  will  as  to  this  particular ;  for 
by  the  surrender  of  the  former  lease,  the  testator  puts  it  out 
of  him,  divests  himself  of  the  whole  interest,  and  it  is  gone, 
so  that  there  is  nothing  left  for  the  devise  to  work  upon,  and 
the  will  must  fail.(/)  And  the  law  is  the  same  in  regard  to 
chattel  leases,  if  specially  bequeathed;  (jr)  but  not  other- 
wise. (A) 

So,  if  A.  specifically  bequeath  to  B.  a  gold  cup,  under  a 
particular  description,  and  afterwards  sell  or  give  it  away,  and 
then  buy  another  gold  cup,  such  newly  purchased  cup  shall 
not  pass  to  B.  by  the  will,  inasmuch  as  the  identical  subject 
is  gone,  (i) 

If  the  subsequent  conveyance  be  procured  by  firaud,  it  shall 
have  no  effect,  (k)  But  if  a  deed  be  executed  under  cir- 
cumstances which  render  it  void  in  equity  and  not  at  law, 
it  is  a  revocation  of  a  prior  will,  (kk) 

Such  are  the  principles  of  law  in  regard  to  revocations. 
Equity  also  proceeds  on  the  same  principles ;  and,  following 
the  law,  admits  no  revocation  that  would  not  be  a  revocation 
on  legal  grounds.  Therefore  if  A.,  having  an  equitable  estate, 
make  his  will,  and  then  execute  a  conveyance,  and  dispose  of 

(e)  Swift  v.  Roberts,  Ambl.  618.  AmbL  571.    Hone  v.  Medcraft,  1 

Bridges  v.  Duchess  of  Chandos,  2  Bro.  C.  C.  261.    Coppin  v.  Ferny- 

Ves.  jun.  426.    Spanrow  v.  Hard,  hough,  2  Bro.  C.  C.  291.    See  1  P. 

castle,  3  Atk.  803.    Harwood  v.  Wma.  597. 

Goodright,  Cowp.  90.    Hogan  v.  (A)  Bowers  v.  Littlewood,  1  P. 

Jackson,  t6.  305.  Wms.  595. 

(/)  Marwood  v.  Turner,   3   P.  (i)  Off.  Ex.  .23.     Vide  Abney  v. 

Wms.  170, 171.  Miller,  2  Atk.  599. 

(g)  Abney  v.  Miller,  2  Atk.  527.  (*)  Clymer  v.  Littler,  3  Burr. 

Carte  v.  Carte,  3  Atk.  174.    Stir-  1244..  Uawes  v.  Wyatt,  3  Bro.  C. 

ling  v.  Lddiard,  3  Atk.  199.    Rud.  C.  156.    S.  C.  2  Cox.  Rep.  263. 

stone  v.  Anderson,  9  Ves.  418.  (AA;)  Simpson  v. Walker,  5  Sim.  1 . 
Attorney-General    v.     Downing, 
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it,  or  declare  the  uses  to  himself,  that  will  be  a  revocation,  in 
[24f]  case  it  would  so  operate  at  law  on  a  legal  estate,  (l) 

But  still  this  revocation  is  bounded  by  the  rule  of  law  ; 
and  therefore,  if  the  conveyance  be  of  part  only,  and  for  a 
partial  purpose,  it  shall  be  a  revocation  only  pro  tanto.  (m) 

In  cases  of  mortgage,  if,  as  I  have  already  stated,  A.  devise 
to  B.  in  fee,  and  afterwards  mortgage  to  C.  for  a  term  of 
years,  that  at  law  is  no  revocation  of  the  fee.  If  it  be  a 
mortgage  in  fee,  a  court  of  law  has  no  concern  with  the  dis- 
position  of  the  equity  of  redemption.  It  takes  no  notice  of 
such  an  interest,  but  considering  the  land  only  as  a  pledge 
for  a  debt,  which  is  the  personal  estate  of  the  mortgagee,  of 
necessity  holds,  that  the  land  to  all  other  purposes  remains 
unaltered  in  the  mortgagor.  It  merely  decrees  the  redemp- 
tion to  that  person,  who  would  have  been  entitled  if  the 
mortgage  had  never  existed,  that  is,  the  devisee.  Being  dis- 
diarged,  it  is  as  if  it  had  never  existed.  As,  in  cases  at  law,  if 
the  mortgage  be  for  a  term  of  years;  it  is  no  revocation,  (mm) 
it  would  be  incongruous,  that  it  should  be  so  in  equity  in  the 
case  of  a  mortgage  in  fee,  where  the  act  done  gives  as  at  law 
nothing  more  than  a  pledge  for  a  debt  to  the  mortgagee,  which 
is  personal  estate,  and  would  devolve  upon  his  executors,  (n) 
So,  in  the  case  of  a  conveyance  for  payment  of  debts,  the  sur- 
plus resulting  or  being  expressly  reserved  to  the  party  making 
[25]  it,  and  his  heirs,  it  is  precisely  the  same  case  as  that  of  a 
mortgage.  There  is  no  distinction  between  a  general  charge 
for  debts,  and  a  charge  for  a  particular  debt.  The  alteration 
of  the  estate  in  substance  extends  no  further  than  to  let  in 
the  particular  purpose;  and  whether  definite  for  a  particular 
debt,  or  indefinite  for   all  debts,  makes  no   difference,  (o) 

(/)  Brydges  v.  Duchess  of  Chan-  (ii)  2  Ves.  jun.  428.    Ambl.  31. 

do8,  2  Ves.  jun.  428.     Rawlins  v.  (o)  Brydges  v.  Duchess  of  Chan- 

Boixia,  2  Ves.  &  Bea.  381.  dos,  2  Ves.  jun.  428.  See  also  Wil- 

(m)  Bryd^^es  v.  Duchess  of  Chan-  Hams  v.  Owen,  ibid.  595,  and  Cave 

dos,  2  Ves.  lun.  428.  v.  Holford,  tftirf.  603,  in  note,  and 

(mm)    Johnson    v.  Johnson,    1  3  Ves.  jun.  650. 
Crom.  &  Mees.  140. 


25  OF   WILLS   AND   CODICILS.  [bOOK  I. 

Therefore,  these  cases  have  been  determined  in  strict  analogy 
to  the  law. 

In  like  manner,  if  A.  have  an  equitable  interest  in  fee  in 
an  estate,  and  afterwards  take  a  conveyance  of  the  legal 
estate  to  the  same  uses ;  as,  where  A.  enters  into  articles  of 
agreement  with  B.  to  buy  lands  of  him,  and  afterwards  de- 
vises those  lands,  and  then  B.  conveys  the  same  pursuant  to 
the  articles,  this  is  no  revocation  in  equity;  for  the  equitable 
right  which  A.  has  to  the  lands  to  be  purchased  shall  pass  by 
the  will,  and  his  heir  at  law  be  a  trustee  for  the  devisee,  (p) 

In  the  case  of  a  recovery  after  a  will,  though  in  terms 
shewing  clearly  no  intention  to  revoke,  a  recovery  suffered 
after  a  will  is  as  much  a  revocation  in  a  court  of  equity,  as 
it  is  in  a  court  of  law.  {q)  So,  if  A.,  aftier  making  his  will, 
covenant  for  a  valuable  consideration  to  convey  the  devised 
estate  to  B. ;  although  A.  die  before  the  contract  is  executed, 
[261  yet  the  covenant  shall  revoke  the  will,  on  the  equitable 
principle,  that  what  ought  to  be  done  is  supposed  to  be  done : 
therefore,  as  at  law,  if  the  covenant  had  been  performed  in 
the  testator's  Ufetime,  it  would  have  amounted  to  a  revoca- 
tion,  the  covenant  by  analogy  shall  have  the  same  effect  in 
equity ;  (r)  or  rather  it  constitutes  the  devisee  a  trustee  to 
perform  the  contract  for  the  benefit  of  the  executor. 

The  last  section  of  the  I, Fid.  c.  36,  provides  *'  that  this  act 
**  shall  not  extend  to  any  willmade  before  the  1st  January  1838, 
**  but  that  every  will  re^xecuted,  or  republished,  or  revived 
*'  by  any  codicil,  shall  for  the  purposes  of  this  act  be  deemed 
"  to  have  been  made  at  the  time  at  which  the  same  shall  be 
**  so  re-executed,  republished,  or  revived."  So  that  it  seems, 
that  any  re-execution,  republication,  or  revival  before  the  1st 
of  January  1838,  must  be  according  to  the  established  law 


(p;  Marwood  v.  Turner,  3  P.  (r)  Cotter  v.  Layer,  2  P,  Wms; 

Wins.  169.  GreenhiU  v.  Greenhill,  624.   Rider  v.  Wager,  t6. 329.    £d- 

2  Vem.  679.  wards  v.  Freeman,  ih.  436.    Ben- 

(q)  Darley  v.  Darley,  3  Wils.  6.  nett  v.  Lord  Tankerville,  19  Ves. 

Brydges  v.  Duchess  of  Chandos,  2  170. 
Ves.  jun.  430. 
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before  that  date,  but  that  subsequently  thereto,  the  new  act 
comes  into  operation.  PubUcation  by  the  new  act  is  abolish* 
edy  sect.  13.  We  wiO  now  consider  the  old  law  upon  the 
subject. 

In  regard  to  the  republication  of  wills,  since  the  statute  (r) 
no  devise  of  lands  can  be  republished,  unless  it  be  re-exe- 
cuted by  the  devisor  with  the  same  solemnities  with  which  it 
was  executed  at  first ;  or  by  a  codicil  executed  in  the  same 
manner,  in  terms  ratifying,  confirming,  or  republishing  the 
will,  {s)  or  expressive  without  being  restricted  to  any  precise 
form  of  words,  (t)  of  his  intention  that  the  will  should  be 
tsonsidered  as  bearing  the  same  date  with  the  codicil,  (u)  A 
codicil  so  executed,  although  it  relate  merely  to  personal 
estate,  yet,  if  it  contain  a  general  clause  of  confirmation 
of  the  wiU,  or  sufficiently  indicate  an  intention  that  the  will 
flihall  be  deemed  of  the  same  date  with  the  codicil,  shall  have 
the  same  effect,  (t?)  In  case  the  will  be  republished  by  a  co- 
dicQ,  the  will  and  codicil  are  considered  in  point  of  law  as 
constituting  but  one  instrument,  (w)  Therefore,  in  all  these 
[27]  instances,  lands  purchased  after  the  date  of  the  will, 
and  before  its  re-execution,  or  before  the  date  of  the  co- 
dicil, or  lands  contracted  for  before  the  date  of  the  will, 
but  conveyed  between  the  date  of  the  will  and  codicil,  (;r) 
shall  pass  under  the  will,  if  the  terms  of  the  will  be  suffi- 
ciently comprehensive  to  include  them.  For,  when  a  wiU  is 
republished,  the  effect  is,  that  the  terms  and  words  of  the 
will  shall  be  construed  to  speak  with  regard  to  the  property 
the  testator  is  seised  of  at  the  date  of  the  republication,  just 
the  same  as  if  he  had  such  additional  property  at  the  time  of 
making  his  will.    Hence,  if  A.  devise  lands  by  the  name  of 


(r)  29  Car.  2,  c.  3.  Ves.  493. 

(*)   Atcherl^r  v.  Vernon»  Com.  (ir)  Atcherly  v.  Vernon,  Com. 

I^p.  3S1.    Gibson  V.  Lord  Mont-  Rep.  382.    Barnes  v.  Crowe,  1  Yes. 

fort,  1  Yes.  492.  hin.  496.    Gordon  v.  Lord  Reay,  6 

(0  Pottery.  Potter,  1  Yes.  442.  Sim.  274. 

'  («)  Barnes  v.  Crowe,  1  Yes.  jun.  (or)  Goodtitle  v.  Meredith,  2  Maul. 

486.    4  Bro.  C.  C.  2,  S.  C.  &  SeL  6.    Hulme  v.  Heygate,  I 

(o)  Gibson  v.  Ld.  Montfort,  1  Meriv.  Rep.  285. 
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B.,  C.>  and  D.,  and  purchase  new  lands,  and  republish 
his  willy  the  republication  does  not  concern  such  new  lands^ 
because  the  will  speaks  only  of  the  particular  lands  B.,  C, 
and  D.  But  if  the  testator  in  his  will  say,  I  give  till  my 
real  estate,  a  republication  will  affect  such  newly  purchased 
lands,  because  it  is  then  the  same  as  if  the  testator  had  made 
a  new  will,  (y)  So,  where  a  testator  charged  all  his  estates 
with  payment  of  debts,  and  made  his  son  residuary  legatee, 
and  afterwards  purchased  copyhold,  which  were  duly  sur- 
rendered to  the  use  of  his  will,  and  by  codicil  devised  those 
copyholds  to  his  son  in  fee,  the  codicil  was  held  a  republica- 
tion of  the  will,  so  as  to  subject  the  copyholds  to  the  payment 
of  debts,  (»)  Nor  is  an  actual  annexation  of  the  codicil  to 
the  will,  essential  to  its  republication,  (a)  Whether  a  mere 
annexation  to  the  will  of  the  codicil  so  executed,  but  silent 
in  respect  to  any  intention  of  republishing  the  will,  shall  have 
such  operation,  is  a  point  on  which  different  opinions  have 
prevailed.  Lord  Camden,  C.  thought  that  annexation  would 
of  itself  demonstrate  that  intention ;  (6)  but  by  other  autho- 
rities it  has  been  held  that  annexation  alone  would  not  be 
thus  effectual,  (c) 

[S8]  If  a  will  of  lands  be  not  executed  pursuant  to  the 
statute,  although  a  codicil  reciting  the  will  be  {d)  thus  exe- 
cuted, yet  it  has  been  held  that  the  codicil  shall  not  effectu- 
ate the  will. 

An  infant,  we  have  seen,  is  by  the  stat.  34  &  35  Hen.  8, 
c.  6,  disabled  from  devising  land ;  but  if,  after  attaining  the 
age  of  twenty-one  years,  he  re-execute,  pursuant  to  the  sta- 

(y)  Heylyn  v.  Heylyn,   Cowp.  ing,  AmbL  571. 

132.    Rolls.  Abr.  618.    Beckford  (c)  Sympson  v.  Homsby,  Prec. 

V.  Parnecott,  Cro.  Eliz.  493.  Coun-  Ch.  439.    Hutton  v.  Sympson,  2 

teas  of  Stratfamore  v.  Bowes,  7  Vern.  722.    Gibson  v.  Montfort,  1 

Term  Rep.  482.    Smith  v.  Dedri-  Ves.  493.    Barnes  v.  Crowe,  1  Ves. 

nor,  3  Young  &  Jer.  278.  jun.  497.    S.  C.  4  Bro.  C.  C.  9. 

(m)  Rowley  v.  Eyton,  2  Meriv.  Vide  also  Coppin  v.  Femyhoi]gh>  2 

Rep.  128.  Bro.  C.  C.  296. 

(a)  Potter  v.  Potter,  1  Ves.  442.  (d)  Attomey-General  v.  Baines, 

{b)  Attomey-General  v.  Down-  Prec.  Ch.  270. 
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tute,  a  will  of  lands  made  by  him  before,  it  shall  be  ef- 
fectual, (e) 

A  will  of  personal  estate  may  be  expressly  republished  by 
a  codicil,  or  other  writing,  authenticated  in  the  same  manner 
as  a  will  of  such  property ;  or  by  a  codicil,  or  such  other 
writing,  from  the  contents  of  which  such  an  intention  may 
be  fairly  inferred ;  or  merely  by  annexing  a  codicil,  or  other 
writing  to  such  will,  (y )  whether  it  expressly  refer  to  the 
will  or  not ;  or  such  will  may  be  revived  by  the  mere  parol 
declarations  of  the  testator,  (g)     But  see  1  Vict.  c.  26. 

In  a  case  where  copyhold  and  personal  estates  were  given 
by  will,  and  so  much  of  the  will  was  revoked  by  an  inter- 
lineation, and  a  codicil  to  the  same  effect,  and  the  codicil  was 
afterwards  cancelled  ;  it  was  lield  that  the  cancelling  the  co- 
dicil was  effectual  to  set  up  the  original  will,  notwithstanding 
the  interlineation  was  left  in  the  will,  upon  the  evidence  of 
intention,  {h) 

The  statutes  of  the  32d  &  34th  of  Hen.  8,  give  the  power 
of  devising  to  all  having  estates  in  fee-simple,  except  in  joint- 
tenancy,  (t)  over  the  whole  of  their  socage  lands.  Persons 
seised  in  fee-simple  in  coparcenary,  or  in  common,  in  rever- 
[SS]  sion,  or  remainder,  are  expressly  comprised  by  the  last- 
mentioned  statute,  (k) 

Copyhold  lands  are  not  within  these  statutes,  since  they 
require  that  the  tenure  should  be  socage,  which  copyholds 
are  not ;  (/)  but  they  are  devisable  by  an  application  of  the 
doctrine  of  uses  as  above  stated.  (fTt)  Now  copyhold  lands 
are  devisable  in  the  same  manner  as  freehold  and  personal 
estates,  {mm) 

(e)  Herbert  v.  Torball,   1   Sid.  &  Bea.  122.    Now  see  1  Vict.  c.  2, 

162.  8. 26. 

(/)  Coppin  V.  Femyhough,  2  (t)  Swift  v.  Roberts,  Ambl.  6 17. 

Bid.  C.  C.  291.  (k)  Sect.  4  &  7. 

{g)  Off.  Ex.   25.     Beckford  v,  ll)  Harg.Ck).  Latt.  Ill  b.  note  1. 

P^oneeotty  Cro.  Eliz.  493,  and  Vide  (m)  Supra^6. 

Abney  v.  Miller,  2  Atk.  599.  (mm)  1  Vict.  c.  26,  s.  3. 

{k)  Utterson  v.  Utterson,  3  Ves. 
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CHAP.  II. 

OF  THE  APPOINTMENT  OP   EXECUTORS. 

SECT.  I. 

Who  may  be  an  Executor — who  ngt — how  he  may  be 
appointed* 

An  executor  is  he,  to  whom  the  execution  of  a  last  will  and 
testament  of  personal  estate  is  by  the  testator's  appointment 
confided,  (a) 

In  general,  all  persons  are  capable  of  sustaining  this  cha- 
racter; but  there  are  some  exceptions,  which  I  shall  pre- 
sently mention. 

The  king,  it  seems,  may  be  appointed  an  executor,  but 
in  that  case,  as  he  is  presumed  to  be  so  engaged  in  public 
affairs  as  to  have  no  leisure  to  attend  to  the  private  concerns 
of  individuals,  he  has  a  right  to  nominate  persons  to  execute 
the  trust  for  him,  as  well  as  auditors  to  whom  such  nominees 
shall  account,  (b) 

It  was  formerly  a  doubt,  whether  corporations  aggregate 
could  be  constituted  executors,  inasmuch  as  they  cannot  take 
[31]  an  oath  for  the  due  execution  of  the  office ;  (c)  but  it 
now  seems  settled  in  the  affirmative,  {d)  and  that,  on  their 
being  so  named,  they  may  appoint  persons,  styled  syndics, 
to  receive  administration  with  the  will  annexed,  who  are 
sworn  like  all  other  administrators,  {e)  Such  corporations 
as  can  take  the  oath  of  an  executor  are  clearly  competent.  (/) 

(a)  Off.  Ex.  2.    2  Bl.  Com.  603.  (cf )  I  Roll.  Abr.  916.    Swinb.  6, 

Farrington  v.  Knightly,  1  P.  Wms.  s.  1.    3  Bac.  Abr.  6.    11  Vin.  Abr. 

648,  663,  576.  140. 

(6)  3  Bac.  Abr.  6.    11  Vid.  Abr.  (e)  1  Bl.  Com.  28,  note.    2  Bac. 

64.     4  Inst.  335.  Abr.  6. 

(c)  Off.  Ex.  17.    1  Bl.  Com.  477.  (/)  Godolph.  86.  3  Bac.  Abr.  6. 
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An  infant  may  be  appointed  an  executor^  (g)  and  even  a 
child  in  venire  sa  mere;  and  then  if  the  mother  be  delivered 
of  two  or  more  children  at  the  birth,  they  shall  all  be  en- 
titled, (h)  But  an  infant,  although  appointed,  is  by  stat  38 
Geo,  3,  c.  87,  s.  6,  disqualified  from  acting  in  the  executor- 
ship till  he  attains  the  full  age  of  twenty-one  years,  and  an 
administrator  is  substituted  to  act  for  him  in  the  interval. 
Before  the  passing  of  this  act,  the  law  deemed  him  capable 
of  executing  the  trust  at  the  age  of  seventeen,  (i) 

A  feme  covert  is  also  capable  of  the  office  of  an  executrix, 
but  not  without  the  consent  and  concurrence  of  her  hus- 
[3'i]  band;  (i!r)  and  although  she  be  an  infant,  if  her  husband 
be  of  age  and  assent,  he  shall  have  the  execution  of  the 
will.(i) 

An  alien  friend  may  be  an  executor,  {m)  and  so  also  may 
an  alien  enemy,  who  came  here  with  a  safe-conduct,  or  is 
commorant  here  by  the  king's  licence,  and  under  his  pro- 
tection, although  he  came  without  a  safe-conduct.  (;i) 
Neither  outlawry  nor  attainder  incapacitates  a  party,  for  he 
acts  in  outer  droit,  and  for  the  benefit  of  the  deceased,  (o) 
Nor  had  villeinage,  during  its  existence  in  this  country,  that 
effect,  (p) 

Nor  is  poverty,  nor  even  insolvency,  a  disqualification  of 
him  in  whom  the  testator  has  chosen  to  repose  so  great  a 
confidence,  (q) 

A  disability,  however,  may  arise  in  various  modes,  either 
from  the  party's  being  guilty  of  certain  offences  against  the 

(Sf)  Off.  Ex.  214«    3  Bac.  Abr.  Lutw.  34. 
S.    3  BLCom.  503.  (o)  Off.  Ex.  16.    3  Bac.  Abr.^5. 

(A)  Godolph.  102.  3  Bac.  Abr.  S.  Co.  litt.  128. 

(t)  Off.  Ex.  214.    11  Vin.  Abr.         (p)  Swinb.  5,  8.  1.    3  Bac.  Abr. 

99.    5  Co.  29.  5.    RolLAbr.  915.     11  VId.  Abr. 

(k)  3  Bac.  Abr.  9.  Off.  Ex.  203.  141. 
2  Bl.  Com.  603.   Sed  vide  1  Fonbl.  (q)  3  Bac.  Abr.  7.    Hill  v.  Mills, 

S6.  Salk.  36.  Rex  v.  Raines,  Ld.  Raym. 

(/)  Off.  Ex.  215.  361.  S.  C.  Salk.  299.  U  Vin.  Abr. 

<m)  Off.  Ex.  15.    3  Bac  Abr.  6.  143.    Walker  v.  Woolaston,  2  P. 

(si)  1  Bac.  Abr.  5, 137.   Co.  Litt.  Wms.  582.     3  P.  Wms.  388,  note 

129  b.    Wells  v.  WUliams,  Salk.  b.    ilfion.  12  Ves.  jun.  4. 
46,  pi  1.    Ld.  Raym.  282.    S.  C. 
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established  religion;  or  from  his  being  the  subject  of  an 
enemy's  country^  and  resident  within  it,  or  resident  here 
without  the  king's  licence ;  or,  under  certain  circumstances, 
from  going  or  residing  abroad ;  or  from  a  defect  of  under- 
standing. 

[33]  A  person  excommunicated  is  suspended  from  acting 
till  absolution,  (r)  By  stat.  3  Jcu:.  1,  c.  5,  8.  22,  a  popish  re- 
cusant,  convicted  at  the  time  of  the  testator's  death,  is  al- 
together incompetent,  (s) 

By  stat.  3  Car,  I,  c.2,s.l,  if  any  person  send  another 
abroad  to  be  educated  in  the  popish  religion,  or  to  reside  in 
any  religious  house  abroad  for  that  purpose,  or  contribute  to 
his  maintenance  when  there,  both  the  sender,  the  sent,  and 
the  contributer,  are  subject  to  the  same  disability.  But  by 
virtue  of  the  stat.  31  Geo,  3,  c.  32,  Roman  Catholics  who 
shall  make,  take,  and  subscribe  the  declaration  of  their  re- 
ligious profession,  and  the  oath  of  allegiance  and  abjuration 
as  appointed  by  that  act,  shall  be  exempt  from  this  as  well  as 
other  disabilities. 

By  stat.  9  &  10  W.3,  c.  32,  persons  denying  the  Trinity, 
or  asserting  that  there  are  more  Gods  than  one,  or  denying 
the  Christian  Religion  to  be  true,  or  the  Holy  Scriptures  to 
be  of  Divine  authority,  shall  for  the  second  offence,  among 
other  incapacities,  be  disabled  from  being  executors. 

Also,  by  the  statutes  prescribing  the  qualifications  for 
offices,  (/)  persons  not  having  taken  the  oaths  and  complied 
[S4]  with  the  other  requisites  for  qualifying,  who  shall  exe- 
cute their  respective  offices  after  the  time  limited  for  the 
performance  of  those  acts,  shall  incur  the  same  incapacity. 

Alienage  with  relation  to  a  hostile  country,  accompanied 
with  residence  abroad,  or  residence  here  without  the  king's 
permission,  either  expressed  or  implied,  is  to  be  classed  as  a 

(r)  Off.  Ex.  17, 107.  3Bac.  Abr.  s.  10,  and  30  Car.  2,  a.  2,  c.  1. 

6.  2  Burn's  Eccl.  Law,  222.  (0  Stat.  25  Car.  2,  c.  2.    l  Geo. 

(s)  Hill  V.  Mills,  1  Show.  293.  1,  stat.  2,  c.  13.  Tuiealso  13  W.  3, 

11  Vin.  Abr.  142,  144.    See  4  Bl.  c.  6,  s.  6. 
Com.  56,  and  stat.  3  Jac.  1,  c.  5, 
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species  of  disability  ;  for  although  the  cases  in  respect  to  the 
incapacity  of  alien  enemies  are  not  entirely  uniform^  (u)  yet 
this  principle  of  exclusion,  thus  modified,  seems  clearly  to 
exist,  (r) 

By  Stat.  5  Geo.  I,  c.  27,  British  artificers  going  out  of 
the  realm  to  exercise  or  teach  their  trades  abroad,  or  exer- 
cising their  trades  in  foreign  parts,  who  shall  not  return 
within  six  months  next  after  due  warning  given  them,  shall 
be  deemed  aliens  out  of  his  majesty's  protection,  and  are  ex- 
pressly disqualified  for  executors. 

Idiots,  and  those  who  are  visited  with  insanity,  or  whose 
intellects  are  destroyed  by  age,  disease,  or  intemperance ; 
and  such  persons  as,  having  been  born  bfind  and  deaf,  have 
always  wanted  the  common  inlets  of  knowledge,  are  all  neces- 
sarily incapable  of  the  office,  (w) 

[35]  The  authority  of  an  executor,  as  appears  by  the 
definition,  is  grounded  on  the  will,  and  may  be  either  express, 
or  implied ;  absolute,  or  qualified ;  exclusive  or  in  common 
with  others. 

He  may  be  expressly  nominated,  either  by  a  written,  or 
by  a  nuncupative  will,  (x) 

He  may  be  constructively  appointed  merely  by  the  tes- 
tator's recommending  or  committing  to  him  the  charge  of 
those  duties,  which  it  is  the  province  of  an  executor  to  per- 
form, or  by  conferring  on  him  those  rights  which  properly  be- 
long to  the  office,  or  by  any  other  means  from  which  the 
testator's  intention  to  invest  him  with  that  character  may  be 
distinctly  inferred.  As  if  a  will  direct  that  A.  shall  have 
the  testator's  personal  property  after  his  death,  and,  after 
paying  his  debts,  shall  dispose  of  it  at  his  own  pleasure ;  or 
declare  that  A.  shall  have  the  administration  of  the  testator's 

(tt)  3  Bac  Abr.  6.     1  Bac.  Abr,  (v)  Wells  v,  WUliams,  Ld.  Raym. 

5.    Brocks  V.  Phillips,  Cro.  Eliz,  282.     Openheiroer  v.  Levy,  Stra. 

684.     Watford  v.  Maaham,  Moore,  1082,    Brandon  v.  Nesbett,  6  Term 

431.     Richfield  v.  Udall,   Carter,  Rep.  23.  Bristow  v.  Towers,  »A.  36. 

49, 191.  Villa  V.  Dimock,  Skinner,  (w)  3  Bac.  Abr.  7. 

370.    Mollay,  lib.  3,  c.  2,   s.  10.  (a?)  OflF.  Ex.  7.     3  Bac.  Abr.  28. 

Off.  Ex.  15.     Anon,  Cro.  Eliz.  142.  11  Vin.  Abr.  136. 

d2 
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goods ;  or  that  A.  should  pay  his  debts,  funeral  expenses, 
and  expenses  of  proving  his  will ;  (xx)  this  alone  constitutes 
A.  an  executor  according  to  the  tenor.  So,  where  the  tes- 
tator, after  giving  various  legacies,  appointed  that,  his  debts 
and  legacies  being  paid,  his  wife  should  have  the  residue  of 
his  goods,  on  condition  that  she  gave  security  for  the  per- 
formance of  his  will ;  this  was  held  sufficient  to  make  her  exe- 
cutrix. And  so  where  an  infant  was  nominated  executor,  and 
A.  and  B.  overseers,  with  this  direction,  that  they  should 
have  the  control  and  disposition  of  the  testator's  effects,  and 
[36]  should  pay  and  receive  debts  till  the  infant  came  of  age ; 
they  were  held  to  be  executors  in  the  mean  time,  (y) 

And  where  a  person  died  in  Scotland,  and  by  his  will  di- 
rected that  the  legatees  should  appoint  two  persons  to  exe- 
cute his  testamentary  bequests,  probate  was  granted  to  the 
nominees  as  executors .  (t/y) 

His  appointment  may  be  either  absolute  or  qualified.  It 
is  absolute,  when  he  is  constituted  certainly,  immediately, 
and  without  any  restriction  in  regard  to  the  testator's  effects, 
or  limitation  in  point  of  time.     It  may  be  qualified,  as  where 

A.  is  appointed  to  be  executor  at  a  given  period  after  the 
testator's  death ;  or  where  A.  and  B.  are  appointed  executors 
and  in  case  of  the  death  of  either  of  them,  then  C.  and  D. 
are  to  act  and  be  executors  in  their  stead  ;  («)  or  where  he 
is  appointed  executor  on  his  coming  of  age,  or  during  the  ab- 
sence of  J.  S* ;  or  where  A.  and  B.  are  made  executors,  and 

B.  is  restricted  from  acting  during  A.'s  life  ;  or  where  A.  and 
B.  are  named  executors,  and  if  they  will  not  accept  the  office, 
then  C.  and  D.  are  substituted  in  their  room ;  or  where  A, 
is  appointed  executor  on  condition  that  he  gives  security  to 
pay  legacies,  or  generally  to  perform  the  will.     So  a  testator 

(xx)  In  re  Fry,  1  Hagg.  N.  R.  80.  p.  4,  a.  4. 

(y)  2  Bl.  Com.  503.  Off.  Ex.  8, 9.  (j^)  In  re  Cringan,  1  Hagg,  N. 

3  Bac.  Abr.  27.     11  Vin.  Abr.  136.  R.  648. 

Godolph.  83.     Com.  Dig.  AdminU  (r)  In  re  ligbton,  1  Hagg.  N.  R. 

stration  (B.)  Cro.  Eliz.  48.   Picker-  235. 
ing  V.  Towers,  Ambl.  364.    Swinb. 
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may  make  A.  an  executor  in  respect  to  His  plate  and  house- 
hold goods^  B.  in  respect  to  his  cattle,  C.  as  to  his  leases, 
and  D.  in  regard  to  his  debts ;  or  appoint  A.  an  executor  for 
his  effects  in  one  county,  and  B.  executor  for  his  effects  in 
another ;  or  (which  seems  more  rational  and  expedient)  he 
may  so  divide  the  duty  where  his  property  is  in  various  coun- 
[S7]  tries.  So  he  may  nominate  his  wife  executrix  during 
the  minority  of  his  son,  or  so  long  as  she  continues  a 
widow,  (zz) 

Lastly,  an  executor  may  be  appointed  solely,  or  in  con- 
junction with  others:  but,  in  the  latter  case,  they  are 
all  considered  by  the  law  in  the  light  of  an  individual 
person,  (a) 


SECT.  II. 

Of  an  executor  de  son  tort — how  a  party  becomes  so. 

Having  thus  treated  of  executors  regularly  constituted,  I 
proceed  now  ,to  the  consideration  of  another  species  of  them, 
who  derive  no  authority  from  the  testator,  but  who  assume 
the  office  by  their  own  intrusion  and  interference.  Such  an 
one  is  styled  an  executor  de  son  tort,  or  an  executor  of  his 
own  wrong,  (i) 

Various  are  the  acts  which  constitute  an  executor  of  this 
description,  (c)  such  as  his  taking  possession  of,  and  convert- 
ing the  assets  to  his  own  use ;  (c/)  living  in  the  house,  and 
carrying  on  the  trade  of  the  deceased ;  (e)  paying  the  de- 

(tz)  Off.  Ex.  10, 12.  3  Bac.  Abr.  607.    11  Vin.  Abr.  210. 

2S,  30.     11  Vin.  Abr.   136,  138,  (c)  3  Bac.  Abr.  21.     11  Vin.  Abr. 

139.    Carte  v.  Carte,  3  Atk.  180.  205. 

Chetham  v.  Lord  Audley,  4  Ves.  (rf)  6  Co.  33  b.  Off.  Ex.  172.  11 

jun.  72.  Vin.  Abr.  210,  211. 

(a)  3  Bac.  Abr.  30.  Off.  Ex.  95.  (c)  Hooper  v.  Summerse   iWigfat- 

(fr)  Off.  Ex.  172.  3  Bac.  Abr.  20.  wick,  16. 
Swinb.  6,  a.  22,  No.  2.  2  BL  Com. 
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ceased's  mortgages^  or  other  debts  or  legacies  out  of  them ; 
[38]  suing  for,  receiying,  or  releasing  the  debts  due  to  the 
estate  ;  {/)  seizing  a  specific  legacy  without  the  assent  of  the 
lawful  executor ;  {g)  entering  on  a  lease  or  a  term  for  years,  (A> 
or  an  estate  pur  atUre  vie,  (t)  (which  is  made  assets  by  stat. 
29  Car,  2,  c.  3,)  especially  if  he  enter  in  right  of  the  de- 
ceased, and  do  acts  on  the  land,  which  belong  to  the  office 
of  an  executor ;  as  turning  the  cattle  upon  it ;  delivering  to 
the  widow  more  apparel  than  is  suitable  to  her  rank ;  (k)  an- 
swering in  the  character  of  an  executor  to  any  action  brought 
against  him,  or  pleading  any  other  plea  than  ne  ungues  exe- 
cutor. (/)  And  all  other  acts  of  a  similar  nature,  however 
slight,  (m)  may  have  the  same  consequence,  as  in  one  case, 
merely  taking  a  Bible,  and  in. another  a  bedstead  (»),  were 
held  sufficient,  inasmuch  as  they  are  the  indicia  of  the  per- 
son so  interfering  being  the  representative  of  the  deceased. 
So  if  J.  S.  be  appointed  by  the  ordinary  to  collect  the  effects, 
and  he  exceed  his  authority,  and  sell  any  of  them,  even  such 
as  are  perishable,  (o)  or  if  he  had  the  express  direction  of  the 
ordinary  for  such  sale,  the  same  being  illegal,  he  becomes  an 
executor  de  son  tort.  {p). 

[39]  So  where  A.  the  servant  of  B.  sold  goods  of  C,  an 
intestate  both  before  and  after  C.'s  death,  in  consequence  of 
orders  given  by  him  in  his  lifetime,  and  paid  the  money 
arising  from  such  sale  into  the  hands  of  B. ;  and  D.  had  also 
in  the  capacity  of  a  servant,  sold  other  goods  of  the  intestate ; 
on  an  action  brought  against  B.  and  D.  as  executors,  for  a 
debt  due  from  the  deceased,  they,  not  having  discharged 
themselves  by  payment  of  the  money,  which  they  had  re- 
spectively received  to  the  rightful  administrator  at  the  time 

Cf)  Swinb.  6,  s.  22,  No.  2.  Fleice  (0  3  Bac.  Abr.  21.  Godolph.  92. 

V.  Southcot,  Dyer,  105.     Roll.  Abr.  (m)  Padget  v.  Priest,  1  Term  Rep. 

918.  100.  Stokes  v.  Porter,  Dyer,  166  b. 

(ff)  3  Bac.  Abr.  21.  Godolph.  91.  11  Vin.  Abr.  212. 

(h)  Swinb.  6,  s.  22,  No.  2.  3  Bac.  (n)  3  Bac.  Abr.  24.  Nov,  69. 

Abr.  22.  (o)  Off.  Ex.  174. 

(0  Carth.  166.  (p)  Off.  Ex.  175.      11  Vin.  Abr. 

{k)  Off.  Ex.  175.  209. 
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when  the  action  was  commenced,  or  even  when  they  pleaded, 
were  both  adjudged  liable  as  executors  of  their  own 
wrong,  {q) 

So  where  a  creditor  took  an  absolute  bill  of  sale  of  the 
goods  of  the  debtor,  but  agreed  to  leave  them  in  his  posses- 
sion for  a  limited  time,  before  the  expiration  of  which  the 
debtor  died,  and  the  creditor  took  and  sold  the  goods ;  he 
was  held  liable  to  the  extent  of  their  yalue,  as  executor  de 
ton  tart,  for  the  debts  of  the  deceased,  (r) 

So  by  Stat.  4S  EUx.  e.  8,  if  administration  by  fraud  be 
granted  to  an  insolvent  person,  who  gives  any  of  the  effects 
to  A.,  or  releases  a  debt  due  from  him  to  the  intestate,  A., 
for  so  much,  shall  be  an  executor  de  son  tort,  (s) 

[40]  But  there  are  many  acts  which  a  stranger  may  per- 
form without  incurring  the  hazard  of  being  involved  in  such 
an  executorship ;  (t)  such  as  locking  up  the  goods  ;  directing 
the  funeral,  in  a  manner  suitable  to  the  estate  which  is  left, 
and  defraying  the  expenses  of  such  funeral  himself,  or  out  of 
the  deceased's  effects ;  (ti)  making  an  inventory  of  his  pro- 
perty ;  {v)  advancing  money  to  pay  his  debts  or  legacies ;  (w) 
feeding  his  cattle;  repairing  his  houses;  providing  neces- 
saries for  his  children ;  {x)  for  these  are  offices  merely  of 
kindness  and  charity. 

And  although,  as  I  have  stated,  a  party  may  be  executor 
de  son  tort  of  a  term  actually  existing,  and  in  that  case  can- 
not enlarge  his  estate  by  claiming  in  fee,  yet  if  he  enter  ge- 
nerally on  lands  of  which  there  is  no  term  in  being,  he  can- 
not qualify  his  wrong  by  expressly  claiming  only  a  particular 
estate,  but  must  be  a  disseisor  in  fee,  and  not  an  executor 


{q)  Padget  v.  Priest  et  al.,  2  Term  No.  2.  2  Bl.  Ck)in.  607.  1 1  Vin.  Abr. 

R«p,  97.  207.  Harrison  v.  Rowley,  4  Ves.  jun. 

(r)  Edwards  v.  Harben,  2  Term  216. 
Rep.  587.  (r)  Swinb.  ibid, 

(#)  Vin.  Off.  Ex.  182,  183.  (tr)  3  Bac.  Abr.   22.    Godolph. 

(0  3  Bac.  Abr.  22.  Godolph.  93,  92. 
94.  (x)  Swinb.  ibid. 

(«)  Off.  Ex.  174.  Swinb.  6,  s.  22, 
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de  son  tort,  (y)  Nor  can  there,  generally  speaking,  be  sucb 
an  executor,  when  there  is  a  rightful  executor,  or  where  ad- 
ministration has  been  duly  granted ;  for,  if  after  probate  of 
the  will,  or  administradon  granted,  a  stranger  take  possession 
of  the  property,  he  may  be  sued  as  a  trespasser  by  the  exe* 
cutor  or  administrator ;.  but  it  is  otherwise  if,  after  taking 
such  possession,  he  claim  to  be  executor,  pay  cmt  receive 
[41]  debts,  or  pay  legacies,,  or  otherwise  intermeddle  in  thai 
character ;  (z)  for  in  all' those  eases  he  becomes  an  executor 
of  his  own  wrong. 

Whether  a  man  has  made  himself  such  an  executcH*,  is  a 
question  not  to  be  left  to  a  jury,  but  is  a  conclusion  of  law 
resulting  from  the  facts  established  in  evidence,  (a) 


SECT.    III. 

Of  the  renutidation  or  acceptance  of  an  executorship. 

An  executor  may,  if  he  please,  decline  to  act,  but  he  has  no 
power  to  assign  the  office.  (&)  On  his  being  cited  by  the  or- 
dinary, pursuant  to  stat.  SI  H.  8.  c.  5,  to  come  in  and  prove 
the  will,  if  he  neglect  to  appear,  he  is  punishable  by  excom- 
munication for  a  contempt,  (e)  If  he  appear,  either  on  cita- 
tion, or  voluntarily,  and  pray  time  to  consider  whether  he 
will  act  or  not,  the  ordinary  may,  though  the  practice  seems 
now  obsolete,  grant  letters  ad  colligendum  in  the  interim:  (rf) 
if  he  refuse,  he  cannot  be  compelled  to  accept  the  executor- 
[42]  ship,  and  his  renunciation  is  entered  and  recorded  in 
the  spiritual  court  before  the  ordinary.     A  refusal,  by  any 

(y)  3  Bac.  Abr.  23,  24.  Mayor  of  99. 
Norwich  v.  Johnson,  3  Lev.35,  S.C.         (h)  3  Bac.  Abr.  42. 
3  Mod.  90,  and  2  Show.  467.  (c)  Off.  Ex.  37.     Videir^. 

{z)  3Bac.Abr.22.5  Co.33b.  Anon.        {d)  Broker  v.  Charter,  Cro.  Eliz. 

Salk.  313.  pi.  19.  11  Vin.  Abr.  212.  92. 

(a)  Padget  v.  Priest,  2  Term  Rep. 
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act  in  pais,  as  a  mere  verbal  declaration  to  that  effect,  is  not 
sufficient ;  but,  to  give  it  validity,  it  must  be  thus  solemnly 
entered  and  recorded,  and  then  administration  with  the  will 
annexed  will  be  granted  to  another,  (e) 

If  the  executor  reftise  to  take  the  usual  oath,  or,  being  a 
quaker,  to  make  the  affirmation,  this  amounts  to  a  refusal  of 
the  office,  and  shall  be  so  recorded.  {/) 

In  case  the  ordinary  himself  is  nominated  executor,  he  may 
renounce  before  the  commissary,  (g) 

If  a  party  renounce  in  person,  he  takes  an  oath  that  he 
has  not  intermeddled  in  the  effects  of  the  deceased,  and  will 
not  intermeddle  therein  with  any  view  of  defrauding  the  cre- 
ditors. But  he  may  renounce  by  proxy,  and  then  the  oath 
is  dispensed  with. 

An  executor  cannot  in  part  refuse ;  he  must  refuse  entirely, 
or  not  at  all.  (h) 

Afler  such  refusal,  and  administration  granted,  the  party 
is  incapable  of  assuming  the  executorship  (i)  during  the 
[43]  lifetime  of  such  administrator ;  but,  after  the  death  of 
the  administrator,  the  executor  may  retract  his  renunciation, 
however  fonnally  made  :  but  if  administration  be  committed 
in  consequence  merely  of  his  failure  to  appear  on  the  above- 
mentioned  process,  he  has  a  right,  at  any  future  time,  even 
in  the  administrator's  lifetime,  to  come  in  and  prove  the 
win.  (it) 

If  he  appear,  and  take  the  usual  oath  before  the  surrogate, 
he  has  made  his  election,  and  cannot  afterwards  divest  him- 
self of  the  office,  but  may  be  compelled  to  perform  it.  {I) 

So,  if  he  once  administer,  he  is  absolutely  bound ;  (m)  and 


{e)  Off.  Ex.  38.    4  Bum  Eccl.  L.  (i)  Swinb.  6,  s.  12.    3  Bac.  Abr. 

198.    Swinb.  6,  8.  12.     Roll.  Abr.  42,  43.    Off.  Ex.  39. 

907.  (A)  Off.    Ex.    ibid.    Com.  Dig. 

(/)  4  Bom  Eccl.  L.  213.  Rex  v.  Admon.  B.  4,  i^fra, 

Raines,  Ld.  Raym.  363.  {I)  Swinb.  6,  s.  12.  1  Ventr.  335. 

a)  Ibid.  38.  11  Vin.  Abr.  207. 


$ 


(A)  11  Vin.  Abr.  139.  Anm.  (m)4Bum'8Eccl.  L.198.  Swinb. 
Brownl.  82.  Fooler  v.  Cooke,  6,  s.  12.  Wankford  v.  Wankford, 
1  Salk.  297.  Salk.  301,  304,  307. 
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by  Stat.  37  Geo.  3,  c.  90,  «•  10,  if  he  administer,  and  oinit  to 
take  probate  within  six  months  after  the  death  of  the  de- 
ceased, he  is  Uabie  to  the  penalty  of  fifty  pounds,  (n) 

The  acts  which  amount  to  an  administration  are  all  such 
as  indicate  an  election  of  the  executorship,  (o)  and  within 
this  class  all  such  acts  as  constitute  an  executor  de  son  tori 
are  of  course  comprehended,  {p)  Hence,  it  hath  been  ad- 
judged, that  if  he  take  the  goods  of  a  stranger,  under  an 
[44]  idea  that  they  belonged  to  the  testator,  and  with  an  in- 
tent to  administer  them,  this  act  is  sufficient  to  charge  him ; 
as,  where  the  testator  was  tenant  at  will  of  certain  goods, 
and  the  executor  seized  them,  supposing  they  were  part  of 
the  deceased's  effects,  and  intending  to  administer  them,  this 
was  held  to  be  an  election  of  the  office,  (q)  So  also  where 
he  inserts  an  advertisement,  calling  upon  persons  to  send  in 
their  accounts,  and  to  pay  money  due  to  the  testator's  estate 
to  A.,  '^  his  executor  in  trust."  {qq)  But  it  is  otherwise  if 
the  executor  take  the  testator's  goods  on  a  claim  of  property 
in  them  himself,  although  it  afterwards  appear  that  he  had  no 
right,  since  such  claim  is  expressive  of  a  different  purpose 
from  that  of  administering  as  executor,  (r)  So,  if  an  executor 
sequester  goods  in  the  character  of  a  commissary,  that  is  no 
assent  to  the  executorship,  (s) 

But  if  there  be  two  executors,  and  one  of  them  have  a 
specific  legacy  bequeathed  to  him,  and  take  possession  of  it 
without  the  consent  of  his  co-executor,  such  act  amounts  to 
an  administration,  (t)  So,  if  an  executor  have  refused  before 
the  ordinary,  and  administration  hath  been  granted,  if  it  ap- 
pear be  had  administered  before,  and  thus  determined  his 
election,  the  letters  of  administration  may  be  revoked,  and  he 
may  be  enforced  to  prove,  {u) 

(»)  Videiftfra.  R.  771. 

(o)  3Bac.  Abr.44.  RoU.Abr.917.  (r)  3  Bac.  Abr.  44.    Roll.  Abr. 

11  Vin.  Abr.  206.  917. 

{p)  3  Bac.  Abr.  44.    Roll.  Abr.  (#)  RoU.  Abr.  917.    11  Vin.  Abr. 

917.    Swinb.  p.  6,  s.  22.  206. 

(q)  RoU.  Abr.  917-  11  Vin.  Abr.  (t)  RoU.  Abr.  917.    11  Vin.  Abr. 

206.  206. 

{qq)  Long  V.  Symes,  3  Hagg.  N.  («)  Off.  Ex.  40. 
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Where  during  the  life  of  an  acting  executrix^  an  executor 
who  had  not  proved,  interfered  in  the  disposition  of  the 
testator's  property  as  her  friend  or  agents  he  was  held  under 
the  circumstances  not  chargeable  as  executor  or  trustee,  (uu) 
But  where  one  appointed  executor  intermeddled  with  the 
estate  of  the  testator,  and  afterwards  renounced,  he  was  held 
liable  to  be  sued  in  equity  in  the  character  of  executor,  by 
the  legatees  under  the  will,  one  of  whom  was  also  executrix, 
and  had  proved  the  will,  (v) 

If  there  be  several  executors,  they  must  all  duly  renounce 
before  the  administration  with  the  will  annexed  can  be 
granted,  (vv) 

[45]  If  some  of  them  renounce  before  the  ordinary,  and 
the  rest  prove  the  will,  the  renunciation  is  not  peremptory ; 
such  as  refused  may,  at  any  subsequent  time,  come  in  and 
administer,  and  although  they  never  acted  during  the  lives, 
they  may  assume  the  execution  of  the  will  after  the  death 
of  their  co-executors,  and  shall  be  preferred  before  any 
executor  appointed  by  them,  (w)  And  if  administration  be 
conmiitted  before  a  refusal  by  the  surviving  executor,  such 
administration  will  be  void,  (x) 

If  an  executor  of  an  executor  intermeddle  in  the  adminis- 
tration of  the  effects  of  the  first  testator,  he  cannot  refuse 
the  administration  of  the  effects  of  the  latter ;  but  he  may 
take  upon  himself  the  latter,  and  refuse  the  former,  (y) 


(«a»)  Stscey  v.  Elph.  1  Myl.  &  Atk.  239.    Robinson  v.  Pett>  3  P. 

Keen,  196.  Wms.  261.  Vide  also  Rex  v.  Simp- 

(v)  Rogers  v.  Frank,  1  Youn.  &  son.  Burr.  1463.    S.  C.  1  Bl.  Rep. 

Jer.  409.  466.     11  Vin.  Abr.  66,  66. 

(w)  RoU.  Abr.  907.  (a?)  Wankford  v.Wankford,  Salk. 

(«)  6  Co.  28.  9  Ck>.  36  b.    Anon.  308. 
Dyer,  160.  House  v.  Lord  Petre,  2         (y)  Shep.  Touchst.  464. 
Salk.  311.    Mead  v.  Lord  Orrery,  3 


45  OF   £XECUTOR   BEFORE   PROBATE,         [bOOK  I. 


SECT.  IV. 

Of  an  executor  before  probcUe  of  the  toilL 

As  a  consequence  of  the  principle  that  an  executor  derives 
all  his  title  from  the  will^  his  interest  is  completely  vested 
[46]  at  the  instant  of  the  testator's  death;  and  therefore 
before  probate,  that  is,  before  the  will  is  authenticated  in 
the  spiritual  court,  and  a  copy  of  it  delivered  to  him,  certi- 
fied under  the  seal  of  the  ordinary,  he  may  lawfully  perform 
almost  every  act  which  is  incident  to  the  office,  (ss)  Not  to 
mention  the  funeral,  he  may  make  an  inventory,  and  possess 
himself  of  the  testator's  effects :  (a)  he  may  enter  peaceably 
into  the  house  of  the  heir,  and  take  specialties,  and  other 
securities  for  the  debts  due  to  the  deceased,  (&)  or  remove 
his  goods :  (c)  he  may  pay  or  take  releases  of  debts  owing 
from  the  estate :  he  may  receive  or  release  debts  which  are 
owing  to  it :  {d)  he  may  sell,  give  away,  or  otherwise  dispose, 
at  his  discretion,  of  the  goods  and  chattels  of  the  testator:  (e) 
he  may  assent  to  or  pay  legacies :  (/)  he  may  enter  on  the 
testator's  term  for  years  :(^)  he  may  commence  actions  in 
right  of  the  testator,  as  for  trespass  committed,  or  goods 
taken,  or  on  a  contract  made  in  the  testator's  lifetime,  al- 
though he  cannot  declare  before  probate,  since,  in  order  to 
assert  such  claims  in  a  court  of  justice,  he  must  pro- 
duce the  copy  of  the  will,  certified  under  seal  as  above- 

(e)  Com.Dig.Mmon.B.g.  Plowd.  (b)  Off.  Ex.  34. 

Com.  280.  Smith  v.  Miles,  1  Term  (c)  Ibid.  92.     Vide  infira. 

Rep.  480.  3  Bac.  Abr.  52.  Off.  Ex.  (d)  Ibid.  35. 

34.  11  Vin.  Abr.  202.  Wankford  v.  (e)  IbiS.  35. 

Wankford,  1  Salk.  299.  (/)  Ibid.  36.     1 1  Vin.  Abr.  204. 

(a)  Off  Ex.  34.  (9)  11  Vin.  Abr.  203. 
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meDtionedy  or^  as  it  is  somedmes  styled^  the  letters 
testamentary;  but  when  produced*  they  shall  have  rela- 
[47]  tion  to  the  time  of  suing  out  the  writ.  (A)  So,  if  in  the 
same  right  he  file  a  bill  in  equity,  a  subsequent  probate 
shall  be  equally  available ;  (i)  and,  according  to  a  late  case, 
it  seems  sufficient  if  it  be  obtained  at  any  time  before  the 
hearing,  {k)  But  an  executor  having  filed  a  bill  in  equity 
before  probate,  ^  plea  that  he  had  not  proved  the  will  was 
allowed,  the  hearing  of  the  plea  being  considered  the  same 
as  a  hearing  the  cause  upon  bill  and  answer,  (kk)  So,  an 
executor  may  before  probate  arrest  a  debtor  to  the  estate, 
and  shall  be  justified  in  that  act  by  the  relation  of  the  sub- 
sequent grant.  (/)  But  such  relation  shall  not  prejudice  a 
third  person ;  and  therefore  where  the  debtor,  after  being 
arrested  by  the  executor  before  probate,  paid  a  debt  to  J.  S., 
and  continued  two  months  in  prison,  he  was  adjudged  not  to 
be  a  bankrupt  from  the  time  of  the  arrest,  so  as  to  invalidate 
that  payment,  (m) 

An  executor  may  also  maintain  actions  on  his  own  pos- 
session, as  trespass,  detinue,  or  replevin,  for  goods  or  cattle 
of  the  testator  taken  after  the  testator's  death :  (n)  so,  if  he 
be  entitled  as  executor  to  the  next  presentation  to  a  living, 
and  it  become  void,  he,  or  his  grantee,  may  maintain  a  quare 
impedit  for  it  before  probate,  (o) 

[48]  So  he  may  maintain  actions,  as  trespass  or  troVer, 
for  such  of  the  effects  as  never  came  into  his  actual  posses- 
sion, taken  or  converted  after  the  testator's  decease,  {p)    So 

(A)  1 1  Vin.  Abr.202,  et  seq.  Com.  (m)  1 1  Vin.  Abr.  204,  3  Bac.  Abr. 

Dig.  AdmoD.  b.  9.  Off.  Ex.  36.    3  53.     Com.    Dig.   Admoo.   B.  9. 

Bac.  Abr.  53.  9  Co.  38.  Harg.  Co.  Duncomb  v.  Walker,  3  Lev.  57, 

litt.  292  b.  Skinn.  22,87.  Cooke's  Bank.  Laws, 

(t)  Humphreys  v.  Ingledon,  1  P.  4th  edit.  94. 

Wnu.  752.    litunphreys  V.  Hum-  (n)  11  Vin.  Abr.  203.    Off.  Ex. 

phieys,  3  P.  Wms.  351.  36. 

(*)  Patten,  executrix,  v.  Panton,  (o)  3  Bac.  Abr.  53.   Off.  Ex.  36. 

1793,  cited  3  Bac.  Abr.  53.  Com.  Dig.  Pleader  O.  14.    Smith- 

{kk)  Simons  v.  Milman,  2  Sim.  ley  v.  Chomelev,  Dyer,  135. 

241.  {p)  3  Bac.  Abr.  53.  Frederick  v. 

(/)  Off.  Ex.  Suppl.  103.     Roll.  Hook,  Carth.  154. 
Abr.  917. 
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he  may  maintain  actions  on  contracts  either  actually  made 
with  him  subsequent  to  that  event,  or  arising  by  legal  im- 
plication^  as  assumpsit  for  the  goods  sold  by  him,  {q)  or  for 
money  due  to  the  testator,  received  by  the  defendant  after 
the  testator's  death,  (r)  In  all  such  cases,  the  causes  of  action 
arise  subsequent  to  the  attaching  of  the  plaintiff's  right,  and 
therefore  he  need  not  describe  himself  as  executor,  {s)  and 
consequently  no  profert  of  the  letters  testaiAentary  is  requi- 
site. So,  where  a  reversion  for  years  is  vested  in  him  in  that 
character,  he  may  avow  without  probate  for  the  rent  which 
accrued  after  the  testator's  death,  but  not  for  such  as  accrued 
before.  (/) 

Such  are  the  acts,  which  an  executor,  although  the  will 
has  not  received  the  sanction  of  the  spiritual  court,  is  war- 
ranted in  performing,  and  which  his  death  before  probate 
will  not  annul,  {u) 

On  the  other  hand^  if  he  have  elected  to  administer,  he 
[48]  may  also  before  probate  be  sued  at  law,  or  in  equity, 
by  the  deceased's  creditors,  whose  rights  shall  not  be  im- 
peded by  his  delay,  and  to  whom,  as  executor  de  jure  or  de 
facto,  he  has  made  himself  responsible.  (9) 

If  an  executor  die  before  probate,  he  is  considered  in 
point  of  law  as  intestate  in  regard  to  the  executorship,  (w) 
although  he  have  made  a  will  and  appointed  executors ;  and 
although  he  die  after  taking  the  oath,  if  before  the  passing 
of  the  grant. 

If  A.  be  executor  for  a  certain  period,  and  B.  be  nomi- 
nated executor  for  the  time  subsequent,  and  A.  prove  the 

(q)  Off.  Ex.  36,  37,  in  note  1.  302,  307.    Bollard  v.  Spenser,  7 

Anon.    Ventr.    109.      Bollard    v.  Term  Rep.  359. 

Spenser,  7  Term  Rep.  358.  Harris  (u)  Off.  Ex.  35.     11  Vin.  Abr. 

V.  Hanna  Ca.  temp.  Hardwicke,  204.  Anon.  Dyer,  367.   Wankford 

204.    Ck)ckerill  v.  Kyna8ton,4Term  v.  Wankford,  1  Salk.  306,  307. 

Rep.  277.  (p)   Com.  Dig.    Admon.   B.    9. 

(r)  Nicholas  v.  KUligrew,  Lord  Plowd.  Com.  280  b.     11  Vin.  Abr. 

Ravro.  436.  205.    Dulwich  College  v.  Johnson, 

(s)  Smith  v.  Barrow,  2  Term  Rep.  2  Vem.  49.     Off.  Ex.  37. 

477.  (w)  Off.  Ex.  Suppl.  74,  75,  182. 

(/)  Wankford v.Wankford,!  Salk.  1 1  Vin.  Abr.  68,  90. 
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will;  after  the  time  is  expired,  B.  may  sue  without  another 
probate,  {x) 


SECT.  V. 

Of  the  probate. — Jurisdiction  of  granting  the  same — o/*bona 

notabilia. 

I  PROCEED  now  to  consider  the  probate  of  a  will.  The 
jurisdiction  of  proving  wills  consequent,  as  will  be  hereafter 
shewn,  on  the  power  of  granting  administrations,  regularly 
[50]  belongs  to  the  bishop  of  the  diocese,  or^the  metropoli- 
tan of  the  province,  in  which  the  parties  resided  at  the  time 
of  their  death,  (y)  But  if  a  testator  die  within  some  pecu- 
liar jurisdiction,  which  is  either  regal,  archiepiscopal,  epis- 
copal, or  archidiaconal :  in  each  of  these  the  owner  hath  of 
common  right  the  power  of  granting  probate.  This  privi- 
lege is  founded  on  the  notion  of  an  original  composition 
between  such  owner  and  the  ordinary  of  the  diocese  for  that 
purpose,  (z) 

Conrts  baron,  which  have  had  the  probate  of  wills  from 
time  immemorial,  and  have  always  continued  that  usage, 
are  also  entitled  to  this  species  of  jurisdiction ;  but  they  can 
claim  it  only  by  prescription,  (a) 

By  custom  also  the  probate  of  wills  of  burgesses  belongs 
to  the  mayors  of  some  boroughs  in  respect  of  lands  devisa- 
ble within  the  same ;  yet,  as  to  personal  property,  the  will 
must  be  proved  before  the  ordinary.  (6) 

(«)  Com.  Diff.  Admon.  B.  9.  Ca.  Abr.  77. 

Ch.  26S.     1 1  Yin.  Abr.  66.  (a)  3  Bac.  Abr.  39.    Off.  Ex.  44. 

(jf)  3  Bac.  Abr.  34,  39.    Com.  Denhamv.  Stephenson,  Salk.  41. 

Dig.  Admon.  B.  6.    4  Bum.  Eccl.  Atkins  v.  HiU,  Cowp.  286. 

L.188.  (6)  3  Bac.  Abr.  40.    Off.  Ex.  45. 

(z)  3  Bac.  Abr.  39.    Denham  v.  Off.  Ex.  Suppl.  10. 
Stephenson,  Salk.  40,  41.    11  Yin. 
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But  in  general  a  probate  can  be  granted  only  in  the  court 
of  the  ordinary,  or  of  the  metropolitan. 

[51]  If  all  the  effects  at  the  time  of  the  testator's  deatd 
lie  within  one  diocese,  the  executor  ought  regularly  to 
appear  before  the  bishop,  or  his  surrogate,  and  prove  the 
will. 

But  if  the  testator  hath  left  bona  notabUia,  or  effects  to 
the  value  established  by  9S  canon  Jac.  1,  namely  a  hundred 
shillings  in  two  distinct  dioceses,  or  in  several  peculiars 
within  the  same  province;  then  the  will  must  be  proved 
before  the  metropolitan,  by  way  of  special  prerogative ;  (o) 
whence  the  court  where  the  validity  of  such  wills  is  tried, 
and  the  office  where  they  are  registered,  are  called  the  pre- 
rogative court,  and  the  prerogative  office,  of  the  provinces 
of  Canterbury  and  York,  (cf)  So  if  there  be  bona  notabiUa 
in  those  several  provinces,  the  archbishops  shall  in  each  of 
them  grant  a  probate  according  to  the  bona  notabiUa  in 
their  respective  provinces.  Each  of  them  has  supreme  juris- 
diction, and  neither  can  act  within  the  province  of  the 
other,  (e)  If  there  be  bona  notabiUa  in  different  dioceses  of 
one  province,  and  in  one  diocese  only  of  the  other;  in  re- 
spect to  the  former,  the  archbishop  shall  have  the  probate  ; 
in  respect  to  the  latter,  the  particular  bishop.  {/) 

[521  So  if  the  testator,  not  in  itinere,  die  in  one  diocese, 
not  having  any  goods  there,  but  having  bona  notabiUa  in 
another  diocese,  the  archbishop  shall  grant  the  probate.  (^) 

So  if  the  goods  be  in  several  peculiars  of  a  bishop's  dio- 
cese,  in  that  case  probate  shall  not  be  granted  by  him,  but 
by  the  metropolitan,  inasmuch  as  peculiars  are  exempt  from 
ordinary  jurisdiction,  (h)    But  where  the  testator  dies  pos- 

(c)  2  Bl.  Com.  509.  3  Bac.  Abr.  ton,  2  Lev.  86.  11  Yin.  Abr.  76, 
36.    Com.  Dig.  Admon.  B.  3.  Off.     pi.  15.     Off.  Ex.  48. 

Ex.  45,  48.     4  Bum.  Eccl.  L.  191.  (/)  Off.  Ex.  48. 

Roll.  Abr.  909.     11  Vin.  Abr.  79.  Q)  3  Bac.  Abr.  36.    RoU.  Abr. 

Swinb.  p.  6,  8.  II.  909.  4  Bum.  Eccl.  L.  189.  11  Vln. 

(d)  2  Bl.  Com.  509.    1 1  Vin.  Abr.  Abr.  80. 

56,  pi.  7.    Vin.  Harg.  Co.  Litt.  94.         (k)  4  Burn.  Eccl.  L.  Ipi.  11  Vin. 

(e)  3  Bac.  Abr.  36.  Burston  v.  Abr.  80.  Gibs.  Cod.  472.  Swinb. 
Ridley,  1  Salk.  39.  Shaw  v.  Stough-     p.  6,  s.  1 1. 
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scssed  of  goods  in  the  diocese  of  an  archbishop,  and  in  a 
peculiar  of  the  same  diocese,  there  must  be  several  pro- 
bates: the  archbishop  shall  have  no  prerogative,  because 
the  peculiar  was  derived  out  of  his  episcopal  jurisdiction,  (i) 
By  the  canon  92  Jac.  1,  above  referred  to,  goods  which  a 
man  has  with  him,  who  dies  in  itinere,  shall  not  make  bona 
notabilia  ;  {k)  but  if  a  man  have  two  houses  in  different  dio- 
ceses, and  resides  chiefly  at  one,  but  sometimes  goes  to  the 
other,  and  being  there  for  a  day  or  two,  dies,  leaving  no 
bona  notabilia  in  the  first  mentioned  house,  probate  shall  be. 
granted  by  the  bishop  of  the  diocese  in  which  the  testator 
died,  for  he  was  commorant  there,  and  not  there  as  a 
traveller.  (/) 

[53]  If  there  be  bona  notabilia  in  England  and  Ireland, 
several  probates  shall  be  granted  by  the  archbishop  or 
bishop  in  England,  and  the  archbishop  or  bishop  in  Ireland, 
as  the  case  may  require,  (m)  The  probate  of  a  bishop's  will, 
although  he  had  goods  only  in  his  own  jurisdiction,  belongs 
to  the  archbishop  of  the  province,  (n)  If  the  testator  died  be- 
yond sea,  although  the  goods  be  in  one  diocese  only,  the  arch- 
bishop is  to  grant  the  probate,  (p)  If  the  probate  be  granted 
by  a  bishop,  or  inferior  judge,  when  it  does  not  belong  to 
him,  it  is  void  ;  but  if  it  be  granted  by  the  metropolitan  when 
it  does  not  belong  to  him,  it  is  only  voidable,  and  is  of 
force  till  reversed  by  sentence,  for  he  hath  jurisdiction  over 
all  the  dioceses  within  his  province,  ip) 

In  the  above-mentioned  canon,  Joe.  1,  there  is  a  provision 
that  the  jurisdiction  of  those  dioceises  shall  not  be  prejudiced 
where,  by  composition  or  custom,  bona  notabilia  are  rated  at 


(t)  4  Bum.  EccL  L.  igi.    Gibs.  (m)  3  Bac.  Abr.  36.    Daniel  v. 

Cod.  472.   Cro.  EUz.  719.    Vide  1  Luker,  Dver,  305.    Roll.  Abr.  908. 

BL  Com.  380.  Gibs.  Cod.  472. 

(h)  Vide  Off.  Ex.  45,  &  Suppl.  (n)  3  Bac.  Abr.  37.    4  Inst.  335. 

27.     AUen  v.   Overs,  2  Bam.  8c  (o)  lb,  lb,  35.     Roll.  Abr.  908. 

Adol.  423.  {p)  lb,  lb,  36.    4  Bum.  Ecd.  L. 

(Q  4  Bum.  Eccl.  L.  191.  Billiard  193.     Off.  Ex.  Suppl.  27.    11  Vin. 

V.  Cox,  1  Salk.  37.  Abr,  75,  80.    Gibs.  Cod.  472. 

E 
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a  greater  sum^  as  in  London,  where  by  composition  they  are 
to  amount  to  ten  pounds,  (q) 

Nor  is  it  necessary  that  the  deceased  should  have  left 
effects  to  the  value  of  five  pounds  in  each  of  the  several 
dioceses  where  they  are  dispersed ;  if  there  be  effects  in  any 
one  diocese,  other  than  that  in  which  he  died^  to  the 
[54]  amount  of  five  pounds,  they  constitute  bona  notabi- 
lia.  (r)  But  if  the  goods  in  the  diocese  where  he  died  be 
of  the  value  of  ten  pounds  or  upwards,  and  he  have  not  left 
goods  amounting  to  five  pounds  in  another  diocese,  they 
shall  not  be  denominated  bona  notabilia.  (s)  If  goods  be 
left  in  two  dioceses  to  the  amount  of  five  pounds  in  the 
whole,  they  shall  be  bona  notabilia,  and  consequently  sub- 
ject to  the  archbishop's  jurisdiction,  (t)  for  in  that  case 
neither  of  the  bishops  has  an  exclusive  authority.  Bona 
no^a6f/f a  may  consist  of  goods  to  the  value  of  five  pounds 
in  one  diocese,  and  a  lease  or  term  for  years  of  that  value  in 
another,  in  which  the  lands  lie.  (u) 

Debts  due  to  the  deceased,  however  difficult  to  be  col- 
lected, or  however  desperate,  may  make  bona  notabilia.  {v) 

So,  it  seems,  a  debt  due  from  the  king,  for  which  there 
is  no  remedy  but  by  petition,  may  fall  within  the  same  de- 
scription, (to) 

But  if  there  be  a  bond  in  the  penalty  of  five  pounds  to 
secure  the  payment  of  a  less  sum,  and  the  same  be  forfeited, 
it  shall  not  be  classed  among  bona  notabilia.  (x)  And  it  was 
so  held  even  antecedently  to  the  statute  4  &  5  Ann.  e.  16.  s. 
[55]  13,  whereby  the  penalty  is  saved  on  bringing  principal, 
interest,  and  costs  into  court. 

Nor  shall  lands  devised  to  executors  for  payment  of  debts 


(q)  3  Bac.  Abr.  37.    Off.  Ex.  45.  Admon.  B.  4. 

(f)  Ibid.  87.    Godolph.  69.  (v)  3  Bac.  Abr.  47.     Com.  Dig. 

(s)  Ibid.  37.    Ibid.  69.  Admon.  B.  4. 

(/)  4  Bum.  Eccl.  L.  189.     Roll.  (ir)  Off.  Ex.  46.     11  Vin.  Abr. 

Abr.  908, 909.  80. 

(ii)  3  Bac.  Abr.  37.     Com.  Dig.  (x)  Off.  Ex.  46. 
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and  legacies,  although  they  become  assets,  be  considered  as 
such  goods,  (y) 

On  this  point  the  law  makes  a  distinction  between  debts 
by  specialty  and  debts  by  simple  contract.  It  regards  debts 
by  specialty  as  the  deceased's  goods  in  that  diocese  where 
the  securities  are  found  at  the  time  of  his  death,  although 
they  were  entered  into  in  another,  or  the  debtor  or  creditor, 
at  the  time  when  they  were  executed,  lived  in  a  different 
diocese,  {z)  But  debts  by  simple  contract  follow  the  person 
of  the  debtor,  and  therefore  are  esteemed  the  deceased^s 
effects  in  that  diocese  where  the  debtor  resided  at  the  cre- 
ditor's death,  (a)  On  this  principle  it  hath  been  holden, 
that  a  judgment  obtained  in  one  of  the  courts  at  Westminster, 
although  in  an  action  laid  in  Dorsetshire,  made  bona  notabilia^ 
because  the  record  was  at  Westminster ;  but  that  a  debt  on 
a  bill  of  exchange  followed  the  person  of  the  debtor,  (b) 

An  annuity  out  of  a  parsonage  shall  be  reputed  to  be  pro- 
perty in  the  diocese  where  the  parsonage  lies,  (c) 

[56]  And  leases  for  years  where  the  land  lies,  not  where 
the  lease  is  merely  found,  (c/) 

Debts  on  recognizances,  statutes,  or  judgments,  shall  be 
bona  notabiliaf  where  they  were  acknowledged  or  given,  (e) 

And  by  statute  4  &  5  Ann.  c.  16,  s.  S6y  salary,  wages,  or 
pay  due  to  persons  for  work  in  any  of  her  majesty's  yards 
or  docks,  shall  not  be  taken  or  deemed  to  be  bona  notabiUa^ 
whereby  to  found  the  jurisdiction  of  the  prerogative  courts. 

But  to  obtain  an  order  of  the  Court  of  Chancery  for  the 
payment  of  money  out  of  court,  however  small  the  amount, 
a  prerogative  probate  is  held  to  be  indispensable.  {/) 

If  the  will  be  not  contested,  the  executor  may  prove  it  in 

]  3  Bac  Abr.  37.    Off.  Ex.  47.  (c)  Com.  Dig.    Admon.   B.  4. 

"in.  Abr.  80.  Daniel  v.  Luker,  Dyer,  306,  in  note. 

(z)  3  Bac.  Abr.  37.    Off.  Ex.  46.  11  Vin.  Abr,  80. 

Roll.  Abr.  909.  Shep.  Toucbst.  463.  {d)  Com.  Dig.  Admon.  B.  4. 

(a)  3  Bac.  Abr.  38,     Off.  Ex.  47-  {e)  Com.   Dig.    Admon.    B.    4. 

(6)  Gold  v.  Strode,  Carth.  149.  Danielv.Luker,  Dyer,  305,  io  note. 

Denham  v.  Stephenson,  I  Salk.  40.  (/)  Newman  v.  Hodgson,  7  Ves. 

Adams  v.  Savage,  Lord  Ra3rm.  854.  run.  409.    Thomas  v.  Danes,  12 

1 1  Vin.  Abr.  77,  80.  Ves.  jun.  417. 
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the  common  form  by  his  own  oath,  and  in  some  of  the 
dioceses  of  York,  with  the  additional  oath  of  one  witness ; 
or  in  case  its  validity  is  called  in  question  he  will  be  required 
to  substantiate  it  more  solemnly  j9^r  testes,  by  the  examination 
of  witnesses  in  the  presence  of  the  parties  interested^  as  the 
widow  and  next  of  kin.  (g)  This  latter  mode  of  proving  a 
will  is  seldom  resorted  to,  unless  at  the  instance  of  a  party 
whose  object  is  to  oppose  it;  (A)  but  the  executor  himself, 
may,  for  greater  safety,  if  he  have  an  interest  in  the  will,  elect 
to  have  it  sanctioned  by  this  more  decisive  species  of  evi- 
dence, and  call  on  the  next  of  kin  to  see  it  propounded,  (t) 
And  the  executor  under  a  former  will,  has  a  right  to  put  the 
executor  of  a  latter  will  upon  solemn  proof  of  that  instru- 
ment, and  to  interrogate  his  witnesses,  (if) 

[57]  When  a  will  is  to  be  thus  solemnly  proved,  two 
witnesses  are  indispensable ;  for  generally,  by  the  civil  law, 
the  testimony  of  two  persons  is  requisite,  and,  therefore,  if 
in  the  probate  of  a  will  that  of  one  witness  be  disallowed  in 
the  ecclesiastical  court,  no  mandamus  will  lie;  for  inasmuch 
as  that  court  has  jurisdiction  of  the  subject  matter,  it  hasako 
jurisdiction  of  the  mode  of  proof,  and  the  proceedings  re- 
specting it.  (k) 

It  is  not  necessary  that  such  witnesses  should  have  read 
the  will,  or  heard  it  read,  if  they  can  depose  that  the  tes- 
tator declared  that  the  writing  produced  was  his  last  will  and 
testament,  (/)  or  that  he  duly  executed  the  same  in  their 
presence. 

If  the  will  or  codicil  be  written  in  the  testator's  hand- 
writing, although  it  have  neither  his  name  subscribed,  nor 
his  seal  affixed  to  it,  nor  had  witnesses  present  at  its  pub- 


(g)  3  Bac.  Abr.  39.    2  Bl.  Com.  (tO  Mansfield  v.  Shaw,  3  PhiU. 

508.    4  Bum.  Eccl.  L.  205,  207.  Rep.  22. 

Godolph.  65.    1  Ought.  20.  Swinb.  (k)  4  Bum.  EccL  L.  206.     RoU. 

b.  6,  8.  14.  Abr.  300.    Twaites  v.  Smith,  1  P. 

(A)  4  Bum.  Eccl.  L.  207.  Wms.  12. 

(i)  4  Bum.  Eccl.  L.  208.  1  Ought.  (/)  4  Bom.  Eccl.L.205.  Godolph. 

20.  66, 
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Ucation,  yet  if  the  omission  of  these  solemnities  afford  no 
presumption  of  a  change  of  intention,  (m)  it  is  of  suflScient 
validity  on  proof  of  the  hand-writing,  (n)  by  the  evidence  of 
two  persons  acquainted  with  the  character  of  it  from  having 
seen  him  write-;  if,  however,  there  be  a  difference  of  opinion 
in  witnesses  as  to  the  hand-writing,  the  ecclesiastical  court 
will  receive  the  evidence  of  persons  skilled  in  hand-writing 
by  comparison,  who  had  not  seen  him  write ;  (p)  but  in  case 
there  be  a  single  subscribing  witness  to  the  will,  and  who  ap- 
pears to  attest  it,  the  testimony  of  one  other  person  only  to 
the  above-mentioned  effect  is  requisite. 

[58]  So,  although  written  by  another  hand,  not  even 
signed  by  the  testator,  if  it  can  be  shewn  to  be  according  to 
his  instructions,  and  read  over  and  approved  by  him,  it  is 
equally  effectual,  (p)  Sed  vide  1  VicL  c.  26,  s,  9. 

And  so  where  interrogatories  were  put  to  a  testator  who 
was  in  extremis,  but  in  full  exercise  of  his  testamentary 
powers,  and  such  interrogatories  and  his  answers  were  com- 
mitted to  writing,  and  read  over  to  and  approved  by  him,  it 
was  held  good,  (q)  But  the  instructions,  to  be  effectual, 
must  be  complete,  and  not  left  in  an  unfinished  state,  and 
subject  to  the  further  consideration  of  the  testator,  (r). 

In  granting  probate,  the  form  of  the  instrument  is  not 
looked  to  by  the  ecclesiastical  court,  it  is  the  intention  of  the 
party,  and  whether  the  instrument  appears  to  be  testa- 
mentary ;  as  a  paper  expressed  to  be  a  deed  of  gift,  and  de- 
claring "I  do  hereby  give  (after  my  death,"  (*)  and  other 
cases  of  the  like  nature,  where  the  animus  iestandi  is  clearly 
shewn,  {i) 

(m)  Supra,  3.  Rep.  60. 

(»)  2  Bl.  Com.  501.    Sed  Vide  (s)  Thorold  v.  Thorold,  1  PhiU. 

1  Vict.  c.  26,  s,  9.  Rep.  1. 

(o)  Beaumont  v.  Perkins,  1  Fhill.  (0  Green  v.  Proude,  1  Mod,  117. 

Bcp.  78.  Rigden  v.  Vallier,  2  Ves.  262.  Corp 

(p)  2  BL  Com.  501.     Vide  lim-  v.  Coip,  Prerog.  Court,  1793.  Hog 

bery  v.  Mason,  Com.  Rep.  451.  v.  Lashley,  ib,  1789.     Markwickv. 

(g)  Green  v.  Skipworth,  1   Phill.  Taylor,  ib.  1722.  Shergold  v.  Sher- 

Rep.  53.  gold,  t6.  ]714. 

(r)  Devereux  v.  Bullock,  1  Phill. 
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If  a  testamentary  paper  be  in  the  hand-writing  of  the  de^ 
ceased,  although  unfinished  and  unexecuted,  if  prevented  by 
the  act  of  God,  it  will  be  admitted  to  probate.  (»)  Sed  vide 
1  Vict.  c.  36,  s.  9. 

An  executor  on  taking  probate  swears  that  the  writing 
contains  the  true  last  will  and  testament  of  the  deceased,  as 
far  as  the  deponent  knows  or  believes,  and  that  he  will  truly 
perform  the  same  by  paying  first  the  testator*s  debts,  and 
\hen  the  legacies  therein  contained,  as  far  as  the  goods, 
chattels,  and  credits  will  thereto  extend,  and  the  law  charge 
him;  and  that  he  will  make  a  true  and  perfect  inventory 
of  all  the  goods,  chattels,  and  credits,  and  exhibit  the  same 
into  the  registry  of  the  spiritual  court  at  the  time  assigned 
by  the  court,  and  render  a  just  account  thereof  when  lawfully 
required. 

When  the  will  is  proved,  the  original  is  deposited  in  the 
registry  of  the  ordinary  or  metropolitan,  and  a  copy  thereof 
in  parchment  is  made  out  under  his  sea),  and  delivered  to 
the  executor,  together  with  a  certificate  of  its  having  been 
proved  before  him ;  and  such  copy  and  certificate  are  usually 
styled  the  probate,  (r) 


[59]     SECT.  VI. 
Of  the  probate  of  nuncupative  wills. 

A  NUNCUPATIVE  will  is  also  capable  of  being  proved,  {a) 
But  by  the  statute  of  frauds,  after  six  months  from  the  speak- 
ing of  the  pretended  testamentary  words,  no  testimony  shall 
be  received  to  prove  any  will  nuncupative,  except  the  testi- 
^  mony,  or  the  substance  thereof,  were  committed  to  writing 
within  six  days  after  the  making  of  such  will.    And  no  letters 

(li)Scottv.  Rhodes,  iPhill.  Rep.     L.  215.     11  Vin.  Abr.  56,  pL  7- 
12.  Bac.  Use  of  the  Law,  67. 

(v)  2  Bl.  Com.  508.  4  Burn.  Eccl.         (a)  2  Bl.  Com.  500. 
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testamentary,  or  probate  of  any  nuncupative  will,  shall  pass 
the  seal  of  any  court  till  fourteen  days  at  the  least  after  the 
decease  of  the  testator  be  fully  expired. 

Nor  shall  any  nuncupative  will  be  at  any  time  received  to 
be  proved,  unless  process  have  first  issued  to  call  in  the 
widow,  or  next  of  kindred  to  the  deceased,  to  the  end  they 
may  contest  the  same  if  they  please.  (6)  And  (as  we  may  (c) 
remember)  no  will  in  writing  concerning  any  goods  or  chat* 
tels,  or  personal  estates,  shall  be  repealed,  nor  shall  any 
clause,  devise,  or  bequest  therein  be  altered  or  changed  by 
any  words,  or  will  by  word  of  mouth  only ;  except  the  same 
be  in  the  life  of  the  testator  committed  to  writing,  and  after 
the  writing  thereof  read  to  the  testator,  and  allowed  by  him, 
and  proved  to  be  so  done  by  three  witnesses  at  the  least. 
But  nuncupative  wills  made  after  the  1st  of  January  1838, 
will  be  void,  except  tliose  of  soldiers  or  seamen,  (ee) 


[60]     SECT.    VII. 
Of  the  probate  of  the  wills  of  seamen  and  marines. 

In  regard  to  the  making  and  probate  of  the  wills  of  petty 
officers  and  seamen  in  the  king's  service,  and  of  non-com- 
missioned officers  of  marines,  and  marines  serving  on  board 
a  ship  in  the  king's  service,  by  the  statute  55  Geo.  3,  c.  60, 
above  referred  to,  (d)  no  will  made  by  any  petty  officer  or 
seaman,  non-commissioned  officer  of  marines  or  marine,  be- 
fore his  entry  into  his  majesty's  service,  shall  be  valid  to  pass 
or  bequeath  any  wages,  pay,  prize-money,  bounty-money,  or 
other  allowances  of  money,  to  accrue  due  for  or  in  respect  of 
the  service  of  any  such  petty  officer  or  seaman,  non-commis- 
sioned officer  of  marines  or  marine,  in  his  majesty's  navy ; 
nor  shall  any  will  made  or  to  be  made  by  any  such  petty 

(6)  Vide  supra,  4.  {cc)  Vide  1  VicL  c.  26. 

(c)  Vide  supra,  16.  {ji)  Vide  supra,  6. 
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officer  or  seaman^  non-commissioned  officer  of  marines  or 
marine,  who  shall  be  or  shall  have  been  in  the  service  of  bis 
majesty,  his  heirs  or  successors,  or  at  any  time  since,  be 
good,  valid,  or  sufficient  to  bequeath  any  such  wages,  &c. 
due  or  to  grow  due  to  any  such  petty  officer,  &c.  unless  sucb 
will  shall  contain  the  name  of  the  ship  to  which  the  persoo 
executing  the  same  belonged  at  the  time,  or  to  which  he  last 
belonged  ;  and  also  a  full  description  of  the  degree  of  rela- 
tionship or  residence  of  the  person  or  persons  to  whom  or  in 
whose  favour,  as  executor  or  executors,  the  same  shall  be 
granted  or  made ;  and  also  the  day  of  the  month  and  year^ 
and  the  name  of  the  place  when  and  where  the  same  shall 
have  been  executed  :  nor  shall  any  such  will  be  good,  valid, 
or  sufficient  for  the  purposes  aforesaid,  unless  the  same  shall» 
in  the  several  cases  hereinafter  specified,  be  executed  and  at- 
tested in  the  manner  hereinafter  mentioned ;  that  is  to  say> 
in  case  any  such  will  shall  be  made  by  any  such  petty  officer, 
&c.  at  any  time  or  times  whilst  they  shall  respectively  belong 
to  and  be  on  board  of  any  ship  or  vessel  belonging  to  hi» 
majesty,  his  heirs  or  successors,  as  part  of  the  complement 
thereof,  or  be  borne  on  the  books  of  any  such  ship  or  vessel 
as  a  supernumerary,  or  as  an  invalid,  or  for  victuals  only, 
unless  such  will  shall  be  executed  in  the  presence  of  and  at* 
tested  by  the  captain  or  other  officer  having  the  command  of 
such  ship  or  vessel,  or  (during  the  absence  of  such  captain  or 
other  officer  on  leave  or  on  separate  service)  by  the  com- 
manding officer  of  such  ship  or  vessel  for  the  time  being  ; 
and  who,  in  that  case,  shall  state  at  the  foot  of  such  attesta- 
tion the  absence  of  such  captain  or  other  commanding  jofficer 
from  such  ship  or  vessel,  at  the  time  of  the  execution  of  such, 
will^  and  the  occasion  thereof;  or  in  case  of  the  inability 
of  such  captain  or  commanding  officer  by  reason  of  wounds 
or  sickness,  to  attest  any  such  will,  then,  unless  such  will 
shall  be  executed  in  the  presence  of  and  attested  by  the  first 
lieutenant  or  other  officer  next  in  command  of  such  ship  or 
vessel,  who  shall  state  at  the  foot  of  such  attestation  the  in-< 
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ability  of  such  captain  or  commanding  oflBcer  to  attest  the 
same :  in  case  any  such  will  shall  be  made  by  any  such  petty 
officer,  &c.  in  any  of  hb  majesty's  hospitals,  or  on  board  of 
any  of  his  majesty's  hospital  ships,  or  in  any  military  or  mer« 
chant  hospital,  or  at  any  sick  quarters  either  at  home  or 
abroad,  unless  such  will  shall  be  executed  in  the  presence  of 
and  attested  by  the  governor,  physician,  surgeon,  assistant- 
surgeon,  agent,  or  chaplain  of  any  such  hospital  or  sick 
quarters  of  his  majesty,  or  by  the  commanding  officer,  agent, 
physician,  surgeon,  assistant-surgeon,  or  chaplain,  for  the 
time  being  of  any  such  hospital  ship,  or  by  the  physician, 
surgeon,  assistant-surgeon,  agent,  chaplain,  or  chief  officer 
of  such  military  or  merchant  hospital,  or  other  sick  quarters, 
or  one  of  them  :  in  case  any  such  will  shall  be  made  by  any 
such  petty  officer,  &c.,  on  board  of  any  ship  or  vessel  in  the 
transport  service,  or  in  any  merchant  ship  or  vessel,  unless 
the  same  shall  be  executed  in  the  presence  of  and  attested 
by  some  commission  or  warrant  officer,  or  chaplain  in  his 
majesty's  navy,  or  some  commission  officer  or  chaplain  be- 
longing to  his  majesty's  land  forces  or  royal  marines,  or  the 
governor,  physician,  surgeon,  assistant-surgeon,  or  agent  of 
any  hospital  in  his  majesty's  naval  or  military  service,  who 
may  happen  to  be  then  on  board  of  such  transport  or  mer- 
chant vessel,  or  by  the  master  or  first  mate  of  such  transport 
or  merchant  vessel,  or  one  of  them :  in  case  any  such  will 
shall  be  made  by  any  such  petty  officer,  &c.  after  he  shall 
have  been  discharged  from  his  majesty's  service  ;  unless  the 
same  (if  the  party  making  such  will  shall  then  reside  in 
London  or  Westminster,  or  within  the  bills  of  mortality) 
shall  be  executed  in  the  presence  of  and  attested  by  the  in- 
spector for  the  time  being  of  seamen's  wills,  or  his  assistant 
or  clerk ;  or  unless  the  same  (if  the  party  making  such  will 
shall  then  reside  at  or  within  the  distance  of  seven  miles 
from  any  port  or  place  where  the  wages  of  seamen  in  his 
majesty's  service  are  paid)  shall  be  executed  in  the  presence 
of  and  attested  by  one  of  the  clerks  in  the  office  of  the  trea- 
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surer  of  the  navy  resident  at  such  port  or  place ;  or  unless 
the  same  (if  the  party  making  such  will  shall  then  reside  at 
any  other  place  in  Great  Britain  or  Ireland,  or  in  the  islands 
of  Guernsey  9  Jersey,  Alderney,  Sark,  or  Man)  shall  be  executed 
in  the  presence  of,  and  attested  by  one  of  his  majesty's  justices 
of  the  peace,  or  by  the  minister  or  officiating  minister  or  cu- 
rate of  the  parish  or  place  in  which  such  will  shall  be  executed ; 
or  unless  the  same  (if  the  party  making  such  will  shall  then 
reside  in  any  other  part  of  his  majesty's  dominions,  or  any 
colony,   plantation,   settlement,  fort,  factory,  or  any  other 
foreign  possession  or  dependency  of  his  majesty,  his  heirs  or 
successors,  or  any  settlement  within  the  charter  of  the  East 
India  Company)  shall  be  executed  in  the  presence  of  and 
attested  by  some  commission  or  warrant  officer  or  chaplain 
of  his  majesty's  navy,  or  commission  officer  of  royal  marines, 
or  the  commissioner  of  the  navy,  or  naval  storekeeper  at  one 
of  his  majesty's  naval  yards,  or  a  mhiister  of  the  church  of 
England  or  Scotland,  or  a  magistrate  or  principal  officer,  re- 
siding in  any   such  island,   colony,  plantation,  settlement, 
fort,  factory,  or  other  possession  or  dependency  of  his  ma- 
jesty, or  settlement  within  the  charter  of  the  East  India  Com- 
pany (or  if  the  party  making  such  will  shall  then  reside  at 
any  place  not  within  his  majesty's  dominions,  or  any  settle- 
ment, fort,  factory,  or  other  foreign  possession  or  dependency 
of  his  majesty,  his  heirs  or  successors,  or  any  settlement 
within  the  charter  of  the  East  India  Company),  unless  the 
same  shall  be  executed  in  the  presence  of  and  attested  by  the 
British  consul  or  vice-consul,  or  some  officer  having  a  public 
appointment  or  commission,  civil,  naval,  or  military  under  his 
majesty's  government,  or  by  a  magistrate  or  notary  public,  of 
or  near  the  place  where  such  will  shall  be  executed. 

Every  will,  which  hath  been,  or  which  at  any  time  or 
times  hereafter  shall  be  made  by  any  such  petty  officer,  &c. 
at  any  time  or  times  whilst  they  were  or  shall  be  respectively 
prisoners  of  war  in  parts  beyond  the  seas,  are  and  shall  be 
good,  valid,  and   sufficient;  provided  such  will  shall  have 
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been  executed  in  the  presence  of  and  attested  by  some  com- 
mission or  warrant  oflGicer  of  his  majesty's  navy,  commission 
officer  of  royal  marines,  physician,  surgeon,  asssbtant-sur- 
geon,  agent  or  chaplain  to  some  naval  hospital,  or  some  com^ 
mission  officer,  physician,  surgeon,  assistant-surgeon,  or  chap- 
lain of  the  army,  or  any  notary  public* 

But  no  will  of  any  seaman,  contained,  printed,  or  written 
in  the  same  instrument,  paper,  or  parchment,  with  a  letter 
of  attorney,  shall  be  good  or  available  in  law,  to  any  intent 
or  purpose  whatever. 

And  all  captains  and  commanders  of  ships  shall,  upon 
their  monthly  muster-books  or  returns,  specify  which  of  the 
persons  mentioned  in  the  said  returns  have  made  or  granted 
any  will  during  that  month  or  other  space  of  time  from  the 
preceding  return,  by  inserting  the  date  thereof  opposite  the 
party's  name,  under  the  head  of  "  Will." 

Bat  before  any  such  will  shall  be  attempted  to  be  acted 
upon  or  put  in  force,  the  same  shall  be  sent  to  the  treasurer 
of  the  navy,  at  the  navy  pay  office,  London,  in  order  that  the 
same  may  be  examined  by  the  inspector  of  seamen's  wills, 
who,  or  his  assistants,  shall  immediately  on  receipt  of  every 
such  wiU,  duly  register  the  same,  in  a  numerical  and  alpha- 
betical manner,  in  books  to  be  kept  for  that  purpose,  speci- 
fying the  date  of  such  will,  the  place  where  executed,  and 
the  name  and  addition,  names  and  additions  of  the  person  or 
persons  to  whom  or  in  whose  favour,  as  executor  or  execu- 
tors, the  same  shall  have  been  granted  or  made ;  and  also  the 
names  and  additions  of  the  witnesses  attesting  the  same,  and 
shall  mark  the  said  wills,  with  numbers  corresponding  with 
the  numbers  made  on  the  entries  thereof  in  the  said  books ; 
and  the  said  inspector  shall  take  all  due  and  proper  means 
to  ascertain  the  authenticity  of  every  such  will ;  and  in  case 
it  shall  appear  to  him,  or  he  shall  have  reason  to  suspect 
that  any  such  will  is  not  authentic,  he  shall  forthwith  give 
notice  in  writing  to  the  person  or  persons  to  whom  or  in 
whose  favour  such  will  shall  have  been  made,  as  executor  or 
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executors,  that  the  same  is  stopped,  and  the  reason  thereof, 
and  shall  also  report  the  same  to  the  treasurer  or  paymaster 
of  the  navy,  and  shall  enter  his  caveat  against  such  will, 
which  shall  prevent  any  money  from  being  had  and  received 
thereon,  until  the  same  shall  be  authenticated  to  the  satis- 
faction of  the  said  treasurer  or  paymaster ;  but  if  upon  such 
examination  and  inquiry  it  shall  appear  to  the  said  treasurer, 
paymaster,  or  inspector,  that  such  will  is  authentic,  the  said 
inspector,  or  his  assistant,  shall  sign  his  name  to  such  will, 
and  also  put  a  stamp  thereon  in  token  of  his  approbation 
thereof. 

Where  any  petty  officer,  &c.  who  shall  have  belonged  to 
any  ship  or  vessel  of  his  majesty,  his  heirs  or  successors,  has 
died,  or  shall  hereafter  die,  having  left  a  will  or  testament 
appointing  any  executor  or  executors  therein,  no  pay,  &c. 
which  may  have  been  due  or  owing  to  such  testator  at  the 
time  of  his  death,  shall  be  paid  over  to  or  recovered  by  such 
executor  or  executors,  except  upon  the  probate  of  such  will, 
to  be  obtained  in  the  following  manner ;  videUcit,  after  such 
will  shall  have  been  so  transmitted,  registered,  inspected, 
and  approved,  as  hereinbefore  directed,  the  inspector  of 
seamen's  wills  shall  issue  or  cause  to  be  issued,  to  the  person 
named  and  described  as  executor  or  executrix  of  such  will, 
a  check  in  lieu  thereof,  containing  directions  to  return  the 
same,  upon  the  testator's  death,  to  the  treasurer  or  pay- 
master of  bis  majesty's  navy  ;  the  form  of  which  check  is  set 
forth  in  the  act. 

And  in  the  event  of  the  testator's  death,  the  minister,  offi- 
ciating minister,  or  curate  of  the  parish  in  which  the  execu- 
tor or  executrix  may  then  reside,  shall,  upon  being  applied 
to  for  his  signature  to  the  certificate  at  the  foot  of  the  check, 
examine  such  executor  or  executrix,  and  such  two  inhabitant 
householders  of  the  parish,  as  may  be  disposed  to  sign  the 
first  certificate  on  the  check,  touching  the  claim  of  the  exe- 
cutor or  executrix  ;  and  being  satisfied  of  his  or  her  being 
the  person  described  as  executor  or  executrix  in  the  check. 
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the  executor  or  executrix  shall  subscribe  the  application  sub- 
joined to  the  check  (the  blank  therein  being  first  filled  up 
agreeably  to  the  truth)^  in  the  presence  of  the  said  minister, 
officiating  minister,  or  curate ;  and  the  said  two  inhabitant 
householders  shall  also  subscribe  the  said  first  certificate  on 
the  check  (the  blanks  therein  being  first  filled  up  agreeably 
to  the  truth)  in  the  like  presence  ;  for  which  respective  pur- 
poses the  executor  or  executrix,  and  the  householders,  shall 
attend  at  such  time  and  place,  times  and  places,  as  the  minis- 
ter, officiating  minister,  or  curate  shall  appoint :  and  the  mi- 
nister, officiating  minister,  or  curate  shall  sign  the  second 
certificate  on  the  check  (the  blanks  therein,  and  in  the  de- 
scription thereunto  subjoined,  being  first  filled  up  agreeably 
to  the  truth) ;  and  the  executor  or  executrix  shall,  before  his 
or  her  examination,  or  his  or  her  signing  the  said  applica- 
tion, pay  to  the  minister,  officiating  minister,  or  curate,  a  fee 
of  two  shillings  and  sixpence  for  his  trouble  on  the  occasion ; 
and  the  application  and  certificates,  being  completed  accord- 
ing to  the  directions  therein  given,  shall  be  transmitted  by 
the  minister,  officiating  minister,  or  curate,  by  the  general 
post,  addressed  to  the  treasurer  or  to  the  paymaster  of  the 
navy,  London  ;  and  the  original  will  having  been  passed  and 
stamped  in  the  manner  directed  by  the  act,  the  inspector  of 
seamen's  wills,  or  his  assistant,  shall  note  thereon  the  amount 
of  the  wages  due  to  the  deceased,  as  calculated  on  the  search 
sent  to  the  inspector  from  the  navy  office,  and  shall  forward 
such  will  to  a  proctor  in  Doctors'  Commons,  in  order  to  his 
obtaining  probate  thereof :  And  in  case  the  executor  or  exe- 
cutrix shall  not  reside  within  the  bills  of  mortality,  the  in- 
spector shall  also  forward  to  such  proctor  a  letter  addressed 
to  the  minister,  in  the  form  or  to  the  effect  stated  in  the  act. 
And  such  proctor  having  received  the  will  and  the  letter 
so  written  by  the  inspector  (in  case  such  letter  shall  be  ne- 
cessary), shall  immediately  sue  out  the  previous  commission 
or  requisition,  or  take  such  other  proper  and  legal  steps  as 
may  be  necessary  towards  enabling  the  executor  or  execu- 
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trix,  SO  applying  for  probate  of  the  will,  to  obtain  the  same ; 
and  ishall  enclose  in  the  letter  such  previous  commission  or 
requisition,  or  other  legal  or  necessary  instrument,  with  in- 
structions for  executing  the  same,  and  also  a  copy  of  the 
will ;  and  the  letter  and  inclosures  shall  be  forwarded  to  the 
minbter  by  the  general  post,  agreeably  to  the  address  put 
thereon  by  the  inspector  of  seamens'  wills. 

The  minister  immediately  upon  the  receipt  of  such  previ- 
ous commission  or  requisition,  or  other  instrument,  is  to  take 
such  steps  as  to  him  may  seem  proper  or  necessary  for  pro- 
curing the  execution  of  such  previous  commission  or  requisi- 
tion, or  other  instrument,  directed  by  the  proctor  employed 
in  Doctors'  Commons  to  be  executed,  and  the  same  being  so 
executed,  he  is  to  transmit  the  same  to  the  treasurer  or  to 
the  paymaster  of  his  majesty's  navy,  London ;  and  if  the 
person  applying  for  such  probate  of  will,  shall  be  and  reside 
at  a  distance  from  the  place  where  wages,  prize-money,  or 
other  allowances  of  money  due  to  the  deceased  are  payable, 
he  is  to  specify  and  describe  the  receiver  general  of  the  land 
tax,  collector  of  the  customs,  collector  of  the  excise,  or  clerk 
of  the  cheque,  who  may  be  most  convenient  or  nearest  to  the 
person  applying  for  such  probate ;  and  the  said  treasurer, 
paymaster,  or  inspector,  shall,  immediately  upon  receipt 
thereof,  send  the  said  previous  commission  or  requisition,  or 
other  legal  instrument,  executed  by  the  person  applying  for 
the  probate  as  aforesaid,  to  the  aforesaid  proctor  in  Doctors* 
Commons^  who,  in  pursuance  thereof,  is  forthwith  to  sue  out 
and  procure  such  probate. 

And  if  any  proctor  or  officer  of  the  ecclesiastical  court, 
shall  take  more  for  his  charges  than  the  sums  by  the  act  di- 
rected to  be  taken  in  the  different  events  therein  specified, 
he  shall  forfeit  fifty  pounds ;  or  if  he  shall  be  aiding  or  as- 
sisting in  procuring  probate  of  a  will,  or  letters  of  adminis- 
tration, for  the  purpose  of  enabling  any  person  to  receive 
such  wages,  prize-money,  or  allowance  of  money,  otherwise 
than  in  the  manner  prescribed  by  these  acts,  such  proctor 
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or  other  oiRcer  shall  forfeit  live  hundred  pounds,  and  for 

ever  after  be  incapable  of  acting  in  any  capacity  in  any  ec- 
clesiastical court  in  Great  Britain. 


[65]    SECT.  VIIL 

Of  the  probate  unddsr  special  circumstances. 

If  the  executor  be  infirm^  or  live  at  a  distance,  it  is  usual  to 
grant  a  commission  or  requisition  to  the  archbishop,  or 
bishop,  in  England  or  Ireland  (as  the  case  may  be),  or  if  in 
Scotland,  the  West  Indies,  or  other  foreign  parts,  to  the  ma- 
gistrates or  other  competent  authority,  to  administer  the 
oath  to  be  taken  previous  to  granting  probate  of  the  will,  (a) 
Otherwise  if  the  executor  do  not  within  a  reasonable  time 
appear  voluntarily,  he  may,  as  I  have  already  mentioned,  pur- 
suanttothestatuteSl  Hen.  l,c.  5,  {b)  be  cited  by  the  ordinary 
ex  officio  to  prove  or  refuse  the  testament.  In  case  of  non- 
appearance on  the  process  he  may  be  excommunicated,  and 
the  goods  of  the  deceased  sequestered  until  the  probate ;  (c\ 
or  administration  with  the  will  annexed  may  be  granted,  in 
pain  of  his  contumacy,  provided  an  intimation  to  that  effect 
be  contained  in  the  process. 

But  the  practice  of  issuing  such  citations  is  now  become 
obsolete,  unless  at  the  suit  of  the  parties  interested  :  if,  how- 
ever, the  executor  act,  and  neglect  to  take  probate  within 
[66]  six  months  aftier  the  death  of  the  testator,  {d)  by  the 
above-mentioned  statute  of  37  Geo.  3,  c.  90,  he  incurs  the 
penalty  of  fifty  pounds. 

On  the  other  hand,  the  ordinary  is  bound  to  grant  pro- 
bate of  the  will :  and  if  the  executor  accept  the  office,  and 

(fl)  Vide  4  Burn.  Eccl.  L.  208.  (c)  Vide  4  Bum.  Eccl.  L.  204. 

(6)  Supra,  41 .  {d)  Supra,  43. 
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claim  the  probate,  in  case  of  the  ordinary's  refusal  to  grant 
it,  a  writ  of  mandamus  may  issue  from  the  court  of  King's 
Bench  to  compel  him :  (e)  for  although  the  spiritual  court  is 
to  determine  whether  there  be  a  will  or  not,  yet,  if  there  be 
a  will,  the  executor  has  a  temporal  right,  nor  shall  any  terms 
be  imposed  on  him  except  such  as  the  will  prescribes.  (/) 
But  if  the  will  be  litigated,  the  bishop  may,  in  his  return  to 
the  writ,  state  that  a  suit  is  depending  before  him  in  regard 
to  the  same,  and  not  yet  determined.  And  such  return  will 
be  suiGcient.  (g) 

This  jurisdiction  the  metropolitan  or  ordinary  may  exercise 
either  himself,  or  by  his  official ;  for  it  is  merely  a  ministerial 
act,  and  concerns  him  not  in  his  spiritual  capacity.  (A) 

The  power  of  granting  probates  is  not  local,  but  is  annexed  to 
the  person  ofthe  archbishop  or  bishop  ;  and  therefore  a  bishop, 
or  the  commissary  of  a  bishop,  while  absent  from  his  diocese, 
[67]  may  grant  probate  of  wills  respecting  property  within 
the  same;  or  if  an  archbishop  or  bishop  of  a  province orsee 
in  Ireland  happen  to  be  in  England,  he  may  grant  probate  of 
wills  relative  to  effects  within  his  province  or  diocese,  (t) 

If  the  see  be  vacant,  or  in  case  of  the  suspension  of  the 
bishop  or  archbishop,  the  dean  and  chapter  are  to  grant  the 
probate,  (k) 

The  proving  of  a  bishop's  will,  although  he  left  goods  only 
within  his  own  jurisdiction,  belongs  to  the  archbishop,  (l) 

If  there  be  several  executors,  and  one  take  probate,  he 
takes  it  with  a  reservation  to  the  rest.  If  another  apply  for 
that  purpose,  an  engrossment  of  the  original  will  is  to  be  an- 
nexed to  the  second  probate  in  the  same  manner  as  to  the 
first,  and  in  the  second  grant  the  first  grant  is  to  be  recited. 

(e)  4  Bum.  Eccl.  L.  204.  (%)  3  Bac.  Abr.  39.  U  Vin.  Abr. 

(/)  Rex  V.  Raines,  Ld.Ra7m.36l.  78.  Cro.  Car.  63. 

Marriott  v.  Marriott,  Stra.  672.  {k)  3  Bac.  Abr.  39.    Roll.  Abr. 

iSf)  Sir  Rich.  Raine's  Case,  Lord  908.  1 1  Vin.  Abr.  74, 75, 77.  Toung 

Raym.262.  Rexv.  Hay,  Burr,  2295.  v.  Case,  Lutw.  30. 

4  Burn.  Eccl.  L.  205.  (/)  11  Vin.  Abr.  74.  4  Inst.  335. 

(A)  3  Bac.  Abr.  39.    Archbishop  Stq^ra,  53. 
of  Canterbury  v.  House,  Cowp.  140. 


CHAP.  II.]  SPECIAL    CIRCUMSTANCES.  67 

And  so  of  the  rest.     And   this   is   styled   a  double  pro- 
bate, (m) 

Where  several  executors  are  appointed,  as  formerly  men- 
tionedy  (n)  with  separate  and  distinct  powers,  yet,  as  there  is 
but  one  will,  one  probate  shall  be  sufficient,  (o) 

.[68]  Where  probate  of  the  will  of  a  married  woman  is 
granted  to  her  executor,  if  he  be  not  her  husband,  it  is  limit- 
ed to  the  property  over  which  she  had  a  disposing  power : 
and'the  instrument  from  which  such  power  is  derived  must 
be  produced ;  unless  the  husband,  either  in  person  or  by 
proxy,  consent  to  a  general  probate's  being  granted  to  her 
executor. 

If  a  will  be  limited  to  any  specific  effects  of  a  testator,  the 
probate  shall  also  be  limited,  and  an  administration  cteterorum 
granted. 

The  interest  vested  by  the  will  of  the  deceased  in  the  ex- 
ecutor may,  if  he  take  out  probate,  be  continued  and  kept 
alive  by  the  will  of  the  same  executor,  so  that  the  executor 
of  A.'s  executor  is  to  all  intents  and  purposes  the  executor 
and  representative  of  A.  himself,  {p)  and  may  be  directly  so 
named  in  legal  proceedings,  {q)  For  the  power  of  an  execu- 
tor is  founded  on  the  special  confidence,  and  actual  appoint- 
ment of  the  deceased.  Such  executor,  therefore  may  trans* 
mit  that  power  to  another  in  whom  he  has  equal  confidence. 
And,  so  long  as  the  chain  of  representation  is  unbroken  by 
any  intestacy,  the  ultimate  executor  is  the  representative  of 
every  preceding  testator,  .in  however  numerous  a  succession. 
[69]  Nor  is  a  new  probate  of  the  original  will  in  any  of  the 
subsequent  stages  requisite,  (r) 

Where  A.  appointed  executors  who  proved  his  will  in  the 
prerogative  court,  and  B.  the  surviving  executor  died,  having 


<m)  4  Bum.  Eccl.  L.  201.  525.  Shep.  Touch.  464. 

(«)  Vide  supra^  36.  (9)  Com.Dig.  Admon.G.  1.  Pow- 

(0)  3  Bac.  Abr.  30.     Off.  Ex.  13.  ley  and  Sear's  Case,  Leon.  275. 

{p)  2  Bl.  Com.  506.     Com.  Dig.  (r)  Wankford  v.  Wankford,    I 

AdmoD.  B.  6.   11  Vin.  Abr.  63, 90.  Salk.  309« 
107.    Off.  Ex.  Supp.  140.     Plow. 
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appointed  C.  his  executor^  and  C.  proved  B.'s  will  in  the  con* 
sistory  court  of  LandaflT,  the  Master  of  the  Rolls  held  that 
C.  was  the  personal  representative  of  A.  (rr)  But  the  Vice 
Chancellor  in  a  subsequent  case  said,  that  before  he  acted 
on  that  case,  he  should  direct  a  case  for  the  opinion  of  a 
court  of  law.  (ss) 

If  there  be  several  co-executors,  and  they  all  prove,  the 
interest  goes  only  to  the  executor  of  the  last  survivor ;  and 
although  such  survivor  refused  to  prove  in  the  lifetime  of  the 
other  executors,  he  may  take  out  probate  after  their  death ; 
and  in  that  case  the  interest  will  be  equally  transmitted  to  his 
executor.  But  if  such  surviving  executor  renounce  after 
their  death,  administration  shall  be  granted,  and  then  his 
executor  will  have  no  title  to  the  original  executorship,  (s) 

If  A.  appointB.  and  C.  his  executors,  and  die*,  and  B.  make 
J.  S.  his  executor,  and  die,  and  afterwards  C.  dies  intestate ; 
the  executor  of  B.  shall  not  be  the  executor  of  A.,  because 
the  executorship  vested  solely  in  C.  as  survivor ;  and  as  he 
died  intestate,  administration  must  be  taken  out  to  A.  (i) 

Wills  which  concern  the  personal  estate  only,  are  subject 
to  the  jurisdiction  of  the  ecclesiastical  courts,  (u) 

Where  the  will  respects  lands  merely,  the  spiritual  court 
ought  not  to  grant  probate ;  and  if  there  be  a  suit  to  compel 
[70]  it,  a  prohibition  will  lie.  (r) 

But  when  the  will  is  of  a  mixed  nature,  that  is,  relates 
both  to  real  and  personal  property,  the  probate  of  it  shall  be 
entire  in  the  spiritual  court,  {w) 

A  will  may  be  proved  with  a  reservation  as  to  a  particular 
legacy.  And  in  such  case,  if  there  be  a  decree  against  such 
legacy  as  a  forgery  or  interpolation  in   the  ecclesiastical 

(rr)  Fowler  V.  Richards,  6  Russ.         (0  11  Vin.  Abr.  88.      Off.  Ex. 

39.  101. 

(ss)  Jernegan  v.  Baxter,  5  Sim.         (u)  4  Burn.  Eccl.  L.  195. 
568.  (p)  4  Bum.  Eccl.  L.  195.  Netter 

(s)  11  Vin.  Abr.  68,  69»  114.  v.  Brett.  Cro.  Car.  396.  Habergham 

Wankford  v.Wankford,  1  Salk,307.  v.  Vincent,  2  Ves.  jun.  230. 
House  v.  Lord  Petre,  311.    Pawlet         (w)  Netter  v.  Brett,  Cro.  Car.  396. 

V.  Freak,  Hard.  111.    Com.  Dig.  11  Vin.  Abr. 57, 60, 11 7.  Partridge's 

Admon.  B.  1.  Case,  2  Salk.  552.  3  Salk.  22. 
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court,  the  will  shall  be  engrossed  without  it,  and  so  annexed 
to  the  probate,  {x) 

The  will  of  a  party  who  has  been  long  absent  from  this 
country  may  be  proved,  if  he  be  generally  understood  to  be 
dead,  and  the  executor  will  take  upon  himself  to  swear  that 
he  believes  him  to  be  so.  (y) 

If  the  executor  named  in  the  will  be  unknown  or  concealed, 
admioiatration  may,  after  due  process,  be  granted  till  he  ap- 
pear and  claim  the  probate.  («) 

[71]  If  the  will  be  lost,  two  witnesses,  superior  to  all  ex- 
ception, who  read  the  will,  prove  its  existence  after  the 
tiestator'a  death,  remember  its  contents,  and  depose  to  its 
tenor,  are  sufficient  to  establish  it.  (a) 

So,  where  the  testator  had  delivered  his  will  to  A.  to  keep 
for  him,  and  four  years  afterwards  died,  when  the  will  was 
found  gnawn  to  pieces  by  rats,  and  in  part  illegible ;  on  proof 
of  the  substance  of  the  will  by  the  joining  of  the  pieces,  and 
the  memory  of  witnesses,  the  probate  was  granted,  (b) 

A  will  is  to  be  construed  by  the  court  without  regard  to 
the  instructions  given  for  preparing  it.  (c) 

If  the  testator  resided  in  Scotland,  and  left  effects  there 
and  in  England,  the  will  is  proved  in  the  first  instance  in 
the  court  of  great  sessions  in  Scotland,  and  a  copy  duly 
authenticated  being  transmitted  hither,  it  is  proved  in  the 
prerogative  court,  and  deposited  as  if  it  were  an  original 
win 

So  in  such  case,  if  the  testator  resided  in  Ireland,  the  will 
b  proved  in  the  spiritual  court  of  that  country ;  or  if  in  the 
East  or  West  Indies,  in  the  probate  court  there,  and  a  copy 
transmitted,  proved,  and  deposited  in  the  same  manner. 

Where  the  testator  was  resident  in  England,  not  merely 


(«)  4  Bam.  Eccl.  L.  209.  Plume  (a)  4  Bum.  Eccl.  L.  209. 

V.  Bcale,  1  P.  Wma.  388.  (6)  Off.  Ex.  Supp.  ^15.    7  Bac. 

(y)  Off.  Ex.  Supp.  63.   Swinb.  Abr.  320,  in  note. 

Fan.  6,  8.  13.  (c)  Murray  v.  Jones,  2  Ves,  and 

0?)  4  Bum.  Eccl.  L.  202.    Roll.  Bea.  318. 
Abr.  907>  and  vide  vtfra, 

F  2 


71  OF    CAVEATS,    REVOCATION    OF  [bOOK  I. 

as  a  visitor,  and  has  left  property  in  the  plantations,  the 
[72]  judge  of  probate  in  the  plantations  is  bound  by  a  grant 
of  probate  by  the  prerogative  court  here,  and  ought  to  make 
a  similar  grant  to  such  grantee,  (d) 

If  a  will  be  made  in  a  foreign  country,  disposing  of  goods 
in  England,  it  must  be  proved  here,  (e)  But  if  the  effects 
were  all  abroad,  and  the  will  be  proved  according  to  the  cus- 
tom of  the  country  where  the  testator  died,  it  is  suflScient. 
And  the  executor  may  plead  such  matter  to  a  bill  filed 
against  him  by  the  administrator,  for  an  account  of  the  de- 
ceased's personal  estate.  {/) 

If  a  will  be  in  a  foreign  language,  the  probate  is  granted  of 
a  translation  of  the  same  by  a  notary  public. 


SECT.  IX. 

0/ caveats,  revocation  of  probates,  and  appeak. 

When  the  will  is  opposed,  it  is  the  practice  to  enter  a  caveat 
in  the  spiritual  court  to  prevent  the  probate.  And  it  is  said 
that,  by  the  rules  of  that  court,  the  caveat  shall  stand  in 
force  for  three  months,  and  that,  while  it  is  pending,  pro* 
bate  cannot  be  granted ;  but  whether  the  law  recognises  a 
[73]  caveat,  and  allows  it  so  to  operate,  or  whether  it  does 
not  regard  it  as  a  mere  cautionary  act  by  a  stranger  to  pre- 
vent the  ordinary  from  committing  a  wrong,  is  a  point  on 
which  the  judges  of  the  temporal  courts  have  differed,  {g) 

Probate  of  a  will  is  suspended  by  appeal,  but  it  cannot  be 
stayed  at  the  suit  of  a  creditor,  till  a  commission  of  appraise- 
ment issued  be  returned;  (//)  for  by  the  statute  21  Hen.S,c.5, 

(J)  Bum  V.  Cole,  Amb.  416.  I  Lev.  186. 

(e)ll  Vin.Abr.     Vide  infra.  (A)  ii  Vin.  Abr.  63.    4   Burn. 

(/)  11  Vin.  Abr.  69, 69.  Jauncy  EccL  L,  230.    Rex  v.  Bettesworth, 

V.  Sealey,  I  Vem.  397.  Stra.  857. 
(g)  3  Hac.  Abr.  41.  Offley  v.  Best, 


CHAP.  II.]      PROBATES  AND  APPEALS.  73 

the  probate  is  to  be  granted  with  convenient  speed,  without 
any  frustratory  delay. 

If  a  probate  have  been  granted  by  the  wrong  jurisdiction, 
it  is  cause  of  reversal,  or  nullity,  according  to  the  distinction 
before  stated,  (t) 

So  if  the  will  be  fraudulently  proved,  either  in  the  common 
form,  that  is  to  say,  by  the  oath  of  the  executor,  or  more 
solemnly  by  the  examination  of  witnesses,  on  such  fraud 
being  shewn,  the  spiritual  court  will  revoke  the  probate.  So 
also  it  may  be  vacated  on  proof  of  a  revocation  of  the  will  ou 
which  it  was  granted,  or  of  the  making  of  one  subsequent,  (i) 
And  where  probate  has  been  granted  of  the  will  of  a  person 
supposed  to  be  deceased,  upon  .application  to  the  executor 
by  motion,  the  judge  will  by  interlocutory  decree  revoke  the 
probate  so  granted  in  error,  and  upon  petition  of  the  party 
will  decree  the  will  and  cancelled  probate  to  be  delivered  out 
to  him.  (/) 

An  appeal (m)  in  regard  to  probates,  by  statute  24  Hen.8, 
[74]  c.  12,  lies  from  the  court  of  the  archdeacon,  or  his 
official  (if  the  matter  be  there  commenced),  to  the  bishop  of 
the  diocese;  and  by  virtue  of  the  same  statute,  from  the 
bishop  diocesan,  or  his  commissary,  to  the  archbishop  of  the 
province,  within  fifteen  days  next  after  sentence.  When 
the  cause  is  commenced  before  the  archdeacon  of  the  arch- 
bishop, or  his  commissary,  by  the  same  statute  there  may  be 
an  appeal  within  the  same  period  to  the  court  of  arches,  or 
audience  of  the.  archbishop ;  and  from  the  court  of  arches 
or  audience,  within  fifteen  days  next  after  sentence  given  to 
the  archbishop  himself;  and  in  case  the  king  himself  be  a 
party  in  such  suits,  the  appeal  shall  be  within  fifteen  days 
next  after  sentence  given  to  all  the  bishops  of  the  realm,  in 
the  upper  house  of  convocation  assembled.  .  By  that  statute, 
and  also  by  statute  25  Hen.  8,  c.  19,  appeals  to  the  pope  are 

(t)  OfP.  Ex.  48.  Vide  supra,  53.        1  Phill.  Rep.  83. 

(*)  Ibid.  48.  (m)  Com.  Dig.  Prerogative. 

(/)  In  re  Charles  James  Napier, 
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prohibited,  and  by  the  latter  statute  are  given  from  the 
archbishop's  court  to  the  king  in  chancery,  where  a  com* 
mission  shall  be  awarded  under  the  great  seal,  to  certain 
persons  to  be  named  by  the  king  for  the  determination  of 
the  appeals ;  and  those  commissioners  are  called  delegates, 
inasmuch  as  they  are  delegated  by  the  king's  commission. 
And  further,  although  this  last  cited  statute  declares  the 
sentence  of  the  delegates  definitive,  the  king,  on  complaint  to 
him  made,  may  grant  a  commission  of  review  to  revise  the 
sentence  of  the  delegates ;  (n)  because  the  pope,  as  supreme 
head  by  the  canon  law,  used  to  grant  such  commission ;  and 
[75]  such  authority,  as  the  pope  heretofore  exercised,  is  now 
annexed  to  the  crown  by  statute  26  Hen.  8,  c.  1,  and  1  Eliz. 
c.  1.  But  it  is  not  matter  of  right,  which  the  subject  may 
demand  ea:  debiio  justiiup,  but  merely  a  matter  of  favour, 
which  is  never  granted  but  under  special  circumstances,  (o) 

Before  revocation  of  a  probate,  the  court  will  not  grant  a 
new  one.  (p) 

Where  probate  granted  by  the  special  court  is  affirmed  on 
an  appeal  to  the  arches  or  delegates,  the  usage  is  to  send  the 
cause  back.  But  when  the  first  sentence  is  reversed,  the 
court  below  shall  be  ousted  of  its  jurisdiction,  and  the  court 
which  reverses  it  shall  grant  probate  ck  novo,  (q) 


SECT.  X. 

The  effect  of  a  probate. — Loss  of  the  same.^  What  is  evi- 
dence  of  probate. — Effect  of  its  revocation. 

The  probate  thus  passed,  although  it  does  not  confer,  yet 
authenticates  the  right  of  the  executor,  for  courts  of  law  or 

(n)  Off.  Ex.  Suppl.  127,  129.    3  v.  Comm.  of  Dioc.  of  Canterb.,  7 

Bl.  Com.  64—67.  Mod.  146. 

(o)  3  Bl.  Com.  67.    Matthews  v.  (7)  11  Vin.  Abr.  76.    Com.  Dig. 

Warner,  4  Ves.  jun.  205.  Admon.  B.  2.    2  Roll.  Abr.  233. 

(p)  4  Bum.  Eccl.  L.  193.    Rains 
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equity  take  no  judicial  notice  of  any  executor  until  he  has 
proved  the  wQl.  But  it  shall  have  relation  to  the  time  of  the 
testator's  death,  (r)  The  will  is  therefore  no  evidence  of  the 
title  of  an  executor :  the  probate  must  be  produced,  (rr) 

[76]  If  the  will  be  proved  in  common  form,  it  may  at  any 
time  within  thirty  years  be  disputed;  if  in  the  more  formal 
mode,  and  all  persons  interested  are  made  parties  to  the 
suit,  and  there  be  no  proceedings  within  the  time  limited 
for  appeals,  it  is  liable  to  no  future  controversy,  (s) 

So  long  as  the  probate  remains  unrevoked,  the  seal  of  the 
ordinary  cannot  be  contradicted,  for  the  temporal  court 
cannot  pass  a  judgment  respecting  a  will  in  opposition  to 
that  of  the  ecclesiastical  court ;  (i)  and  therefore  if  a  probate 
under  seal  be  shewn,  evidence  will  not  be  admitted  that  the 
will  was  forged,  or  that  the  execution  of  it  was  procured  by 
fraud,  or  that  the  testator  was  non  compos  mentiSf  or  that 
another  person  was  executor ;  for  these  are  points  which  are 
exclusively  of  spiritual  cognizance;  but  it  may  be  shewn 
that  the  seal  was  forged,  or  that  there  were  bona  notabilia^ 
for  such  evidence  is  no  contradiction  to  the  seal,  but  admits, 
and  avoids  it.  (») 

Such  then  being  the  nature  of  a  probate,  inasmuch  as  it 
is  a  judicial  act  of  the  court  having  competent  authority ; 
and  is  conclusive  till  it  be  repealed,  and  a  court  of  common  law 
cannot  admit  evidence  to  impeach  it ;  it  was  determined  in  a 
recent  case,  in  opposition  to  some  old  decisions  (e)  that  pay- 
[77]  ment  of  money  to  an  executor  who  had  obtained  probate 
of  a  forged  will,  was  a  discharge  to  the  debtor  of  the  intestate, 


(r)  II  Vin.  Abr.  205.    Off.  Ex.         («)  4  Bum. EccL L. 207.  Godolph. 

49.  Henalor's  case,  9  Co.  38.  Com-  62. 

bet's  case,  I  P.  Wms.  767.  Hudson         (t)  House  v.  Lord  Petre,  1  Salk. 

V.  Hudson,  1  Aik.  46l.  Ca.  in  Ch.  311.  Griffiths  v.  Hamilton,  12  Yes. 

2  pL  56.  Smith  v.  Milks,  1  T.  Rep.  jun.  298.    See  also  1  P.  Wms.  388, 

480.     Rex  V.  Netherseal,  4  T.  Rep.  548,  in  note. 
260.    WooUey  v.  Clark,  5  Bar.  &         (u)  Marriott  v.  Marriott,  Stra. 

Aid.  744.      S.  C.   1  Dowl.  &  Ryl.  671,  672.    4  Burn.  Eccl.  L.  196. 
409.  (v)  1  Roll.  Abr.  919.  Anon,  Com. 

{rr)  Pinney  v.  Pinney,  8  Bam.  &  Rep.  162.     Vide  11  Vin.  Abr.  89. 
Cres.  335. 
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although  the  probate  were  afterwards  revoked  and  admims^ 
tration  granted  to  the  next  of  kin.  (w) 

And  on  the  same  principle  it  is  holden,  that  pending  a 
suit  in  the  spiritual  court  respecting  the  validity  of  a  wiU^ 
an  indictment  for  forging  it  ought  not  to  be  tried  ;  and  it  is 
the  practice  to  postpone  the  trial  till  that  court  has  ^iven 
sentence,  {x) 

But  a  payment  of  money  under  probate  of  a  supposed  v»ill 
of  a  living  person  would  be  void,  because  in  such  case  the 
ecclesiastical  court  has  no  jurisdiction :  and  the  probate  can 
have  no  effect.  The  power  ot  the  ordinary  extends  only  to 
the  proving  of  wills  of  persons  deceased,  (y) 

Where  the  probate  is  lost,  the  spiritual  court  never  grants 
a  second,  but  merely  an  exemplification  of  the  probate  from 
its  own  records,  and  such  exemplification  is  evidence  of  the 
will  having  been  proved,  (z) 

The  copy  of  the  probate  of  a*  will  of  personal  property 
[78]  is  evidence,  inasmuch  as  the  probate  is  an  original  taken 
by  authority,  and  of  a  public  nature,  (a) 

The  register's  book,  or,  as  it  is  sometimes  styled,  the 
ledger-book,  in  the  spiritual  court,  is  evidence  that  there  was 
such  will,  in  case  of  its  being  lost,  (b) 

A  copy  of  the  ledger-book  seems  also  to  be  sufficient  proof 
for  the  same  purpose ;  since  such  book  is  a  roll  of  the  court, 
and  therefore  a  copy  of  it  is  not  a  copy  of  a  copy,  as  hath 
\}een  erroneously  supposed,  (c) 

If  issue  be  taken  on  a  probate  of  a  will,  it  shall  be  tried 
by  a  jury,  (d) 

The  probate,  or,  as  it  is  sometimes  called,  the  letters  tes- 


(w)  Allen  v.  Duadas,  3  Term  (a)  3  Salk.  154.  Hoev.Nathorpe, 

Rep.  125.  Ld.  Raym.  154.    Law  of  Ni.  Fii. 

(x)  3  Bac.  Abr.  34.    Rex  v.  Vin-  245,  246.    4  Bum.  Bed.  L.  219. 

cent,  1  Stra.  481.    Rex  v.  Rhodes,  (b)  4  Bum.  Eccl.  L.  218.    St. 

2  Stra.  703,  Legar  v.  Adams,  Ld.  Raym.  731. 

(y)  Allen  v.  Dundas,  3  Term  Rep.  (c)  L.  of  Ni.  Pri.  246. 

130.  (d)  Off.  Ex.  Suppl.  9.     Case  of 

(z)  l^epherd  v.  Shorthose,  Stra.  Abbot  of  Strata,  9  Co.  Rep.  31. 
412.     4  Burn.  Eccl.  L.  219. 
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tamentary,  may  be  revoked  either  on  a  suit  by  citation,  or 
on  appeal  to  reverse  a  sentence  by  which  they  are  granted ; 
and,  in  case  of  revocation,  all  the  intermediate  acts  of  the 
executors  shall  be  void. 

But  where  a  widow  possessed  herself  of  the  personal  estate 
as  executrix  under  a  revoked  will,  and  paid  debts  and  lega- 
[79]  cies  without  notice  of  the  revocation,  she  was  allowed 
those  payments  in  equity;  but  leases  which  she  had  granted 
were  ordered  to  be  set  aside,  (e) 

Where  B.,  a  married  woman,  who  was  the  sole  executrix 
of  her  late  husband  A.,  made  a  will  merely  executing  a  power 
given  to  her  by  a  marriage  settlement,  but  appointed  C.  exe- 
cutrix generally f  and  the  ecclesiastical  court  granted  probate 
of  her  will  in  the  general  form ;  it  was  held,  that  the  general 
probate  of  the  will  of  B.  transmitted  to  C.  the  representation 
of  B.  without  an  administration  de  boms  non.  {/) 


[80]    CHAP.  III. 

OF   THE    APPOINTMENT   OF    ADMINISTRATORS. 

SECT.  I. 

OfgenercUadmifdstrations^ — origin  thereofy^^who  entitled. — 
Of  consanguinity. 

In  case  a  party  makes  no  testamentary  disposition  of  his 
personal  property,  he  is  said  to  die  intestate ;  (a)  the  conse- 
quences of  which  are  now  to  be  considered. 
In  ancient  times  the  king  was,  on  such  event,  entitled  to 

(e)  3  Bac.  Abr.  50.    1  Chan.  Ca.     429. 
126.  (a)  2  Bl.  Com.  494. 

(/)  Barr  v.  Carter,  2  Cox's  Rep. 
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take  possession^  by  his  officers^  of  the  effects,  as  the  parens 
patruB^  and  general  trustee  of  the  kingdom,  in  order  that 
they  might  be  applied  in  the  burial  of  the  deceased,  in  the 
payment  of  bis  debts,  and  in  a  provision  for  his  wife  and 
children ;  or  if  none,  then  for  his  next  of  kin.  (6)  This  pre- 
rogative was  most  probably  exercised  in  the  county  court ; 
it  was  also  delegated  as  a  franchise  to  many  lords  of  manors 
and  others,  who  have  to  this  day  a  prescriptive  right  to  grant 
administration  to  their  intestate  tenants  and  suitors  in  their 
own  courts  baron  and  other  courts,  or,  as  we  have  seen,  (c) 
[81]  to  grant  probate  of  their  wills,  in  case  they  have  made 
any  disposition,  (d) 

This  power  was  afterwards  vested  by  the  crown  in  the  pre- 
lates, who,  on  a  notion  of  their  superior  sanctity,  were,  by 
the  superstition  of  the  times,  conceived  capable  of  disposing 
of  the  property  most  for  the  benefit  of  the  deceased's 
soul,  {e)  The  effects  were  therefore  committed  to  the  ordi- 
dinary,  and  he  might  seize  and  keep  them  without  wasting, 
and  after  the  partes  rationabilesy  or  two  thirds  belonging  to 
the  wife  and  children  were  deducted,  (J^)  might  give,  alien, 
or  sell  the  remainder  at  his  pleasure,  and  dispose  of  the 
money  in  pious  uses.  If  he  did  otherwise,  he  violated  the 
trust  reposed  in  him  as  the  king's  almoner  within  his  dio- 
cese, (g)  The  jurisdiction  of  proving  wills  of  course  fell  into 
the  same  channel,  since  it  was  thought  reasonable  that  they 
should  be  proved  to  the  satisfaction  of  him  whose  right  of 
distribution  they  effectually  superseded.  (A) 

But  his  conduct  did  not  justify  the  presumption  which  had 
been  thus  formed  in  his  favour.  The  trust  so  confided  to 
him,  he  did  not  very  faithfully  execute,  (t)  He  converted  to 
his  own  use,  under  the  name  of  church  and  poor,  the  whole 
[82]  of  such  residue,  without  even  paying  the  deceased's 

(b)  2  Bl.  Com.  494.     9  Co.  38  b.  (/)  2  Bl.  Com.  491,  495,  516.   2 

(c)  Vide  supra,  50.  Inst.  33. 

(d)  2  Bl.  Com.  494.    9  Co.  37  b.         {g)  Plowd.  277. 

(e)  Perkins,  sect.  486.      Plowd.         (A)  2  Bl.  Com.  494. 
277.  9  Co.  38  b.  (t)  Ibid.  491,  495. 
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debts.  To  redress  such  palpable  injustice^  the  statute  of 
WeHminsterS,  or  the  13  Ed.  1,  c.  19,  was  passed;  by  which 
it  is  enacted,  that  the  ordinary  is  bound  to  pay  the  debts  of 
the  intestate,  so  far  as  his  goods  will  extend,  in  the  same 
manner  as  executors  are  bound,  in  case  the  deceased  has  left 
a  will;  an  use,  as  Mr.  Justice  jBfac^^^on^  styles  it,  more  truly 
pious  than  any  requiem,  or  mass  for  his  soul,  (i) 

Although  the  ordinary  were  now  become  liable  to  the  in- 
testate's creditors,  yet  the  residue,  after  payment  of  debts, 
continued  in  his  hands,  to  be  applied  to  whatever  purposes 
his  conscience  might  approve.  But  as  he  was  not  sufficiently 
scrupulous  to  prevent  the  perpetual  misapplication  of  the 
fund,  the  legislature  again  interposed,  in  order  to  divest  him 
and  his  dependents  of  the  administration.  The  stat.  31  Ed,  S, 
e.  11|  therefore  provides,  that  in  case  of  intestacy,  the  ordi- 
nary shall  depute  the  nearest  and  most  lawful  friends  of  the 
deceased  to  administer  his  goods,  and  they  are  thereby  put 
on  the  same  footing  in  regard  to  suits,  and  to  accounting  aa 
executors  appointed  by  will.  (I) 

Such  is  the  origin  of  administrators.  They  are  the  officers 
of  the  ordinary,  appointed  by  him  in  pursuance  of  the  statute, 
which  selects  the  next  and  most  lawful  friends  of  the  intes- 
[83]  tate.  But  the  stat.  21  Hen.  8,  c.  5,  allows  the  ecclesias- 
tical judge  a  Uttle  more  latitude,  and  empowers  him  to  grant 
administration  either  to  the  widow  or  next  of  kin,  or  to  both 
of  them,  at  his  own  discretion  ;  and  where  two  or  more  per- 
sons are  in  the  same  degree  of  kindred,  in  case  they  apply, 
gives  him  his  election  to  accept  whichever  he  pleases. 

Letters  of  administration,  then,  must  be  granted  by  the 
ordinary  to  such  persons,  as  the  statutes  31  Ed.  3,  &  2\  Hen.  8 
point  out,  (m)  that  is,  according  to  the  former  statute,  to  the 
next  and  most  lawful  friends  of  the  intestate ;  according  to 
the  latter,  to  the  widow,  and  next  of  kin,  or  both,  or  either 
of  them. 

(k)  Ibid.  495.  Abr.  54.  Rayni.  498. 

(/)  2  Bl.  Com.  495,  496.     3  Bac.         (m)  2  Bl.  Com.  504. 
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What  parties  fall  within  the  first  description,  it  was  the 
province  of  the  courts  of  common  law  to  determine,  (fv) 
and  they  have  interpreted  such  friends  to  mean  in  the 
first  place  the  husband,  if  he  were  not  entitled  at  common 
law,  and  secondly,  the  next  of  blood,  under  no  legal  disabi- 
lities, (o) 

First,  the  ordinary  is  bound  to  grant  administration  of 
the  effects  of  the  wife  to  the  husband,  (p) 

Various  opinions  have  indeed  been  held  with  regard  to  the 
husband's  title  to  administer.  Some  have  maintained  that 
[84]  he  has  no  such  exclusive  right,  either  at  common  law, 
or  by  virtue  of  the  statutes ;  but  that  the  ordinary  may  re- 
fuse the  administration  to  him,  and  may  elect  to  grant  it  to 
the  next  of  kin  of  the  wife.  (9)  By  others,  it  has  been 
asserted,  that  he  is  entitled  under  the  equity  of  the  stat.  of 
the  21  Hen.  3,  whereby  the  ordinary  is  directed  to  grant  ad- 
ministration of  the  husband's  effects  to  the  wife,  or  next  of 
kin,  or  to  either,  (r)  By  a  third  class,  it  has  been  insisted, 
that  although  the  husband  have  not  been  expressly  named  in 
the  Stat.  31  Ed*  3,  nor  does  he  answer  to  the  description  of 
next  of  kin  to  the  wife,  yet  he  is  included  under  the  de- 
nomination of  the  next  and  most  lawful  friend  of  the  intestate; 
and  that  thus  he  supports  his  claim,  not  on  the  common  law, 
nor,  as  described  eo  nomine,  by  the  statute,  but  as  compre- 
hended within  its  general  provision,  (s)  By  a  fourth,  it  is 
alleged,  and  the  doctrine  is  recognised,  in  a  recent  case,  by 
Lord  Loughborough,  C.  (/)  that  he  is  entitled  at  common 
law,  jure  mariti,  and  that  his  right  is  not  derived  from  any  of 
the  statutes,  but,  on  the  contrary,  is  supposed  by  them,  and 


(«)  3  Bac.  Abr.  64.    11  Vin.  Abr.  11  Vin.  Abr.  73,  84,  in  note.  116 

93.    Thomas  v.  Butler,  1  Ventr.  Blackborough  v.  Davis,  1  P.  Wms. 

218.  44.    4  Burn.  Ecd.  L.  235.     Vide 

(0)  2  Bl.  Com.  496.    9  Co.  39  b.  Fetdplace  v.  Gorges,  1  Ves.  jun.  49. 

(v)  1 1  Vin.  Abr.86.  Blackborough  (t)  Watt  v.  Watt,  3  Ves.  jun.  246. 

V.  Davis,  I  P.  Wms.  44.  247.    Vide  also  Com.  Dig.  Admon. 

(9)  Johns  V.  Rowe,  Cro.  Car.  106.  B.  6,  282.    2  Bl.  Com.  515.    4  Co. 

(r)  11  Vin.  Abr.  84,  in  note.  51  b.  Roll.  Abr.  910.    4  Bum.  Ecc. 

(*)  Fawtry  v.  Fawtry,  I  Salk.  36.  L.  264. 
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exists  independently  of  them  alL  However,  to  speculate  on 
these  points  is  useless  to  the  present  purpose,  since  the 
[85]  husband's  right  to  administer,  on  whatever  foundation 
is  now  beyond  all  question  established.  And  administration 
of  the  wife's  goods  will  be  granted  to  the  executor  of  the 
husband,  who  dies  without  taking  out  administration  to 
her.(//)  And  the  ecclesiastical  court  has  lately  declared 
that  administration  de  bonis  nan  to  a  /erne  covert  shall  pass 
to  the  husband's  representatives,  unless  cause  to  the  con- 
trary was  shewn,  (u) 

The  Stat.  29  Car.  2,  c.  3,  contains  a  clause,  that  the  sta- 
tute of  distributions,  the  ^  &  S3  Car.  2,  c.  10,  hereafter  to 
be  discussed,  shall  not  prejudice  such  title  of  the  husband, 
under  an  apprehension  that  it  might  be  considered  to  be 
thereby  affected.  And  though  a  marriage  was  voidable  as 
being  within  the  prohibited  degrees,  but  not  declared  void 
in  the  lifetime  of  the  parties,  the  marriage  is  valid  for  all 
civil  purposes,  and  the  husband  is  entitled  as  a  civil  right  to 
administration  of  her  effects.  (»») 

Such  is  the  general  right  of  the  husband  to  the  adminis- 
tration of  the  wife's  effects ;  but  this  right  may,  in  certain 
cases,  be  controlled  or  varied,  {v)  If  the  husband  part 
with  all  his  interest  in  his  wife's  fortune,  he  shall  not  be  en- 
titled to  the  administration ;  as,  where  a  wife  had  a  power 
to  make  a  will,  and  dispose  of  her  whole  estate,  and  though, 
strictly  speaking,  she  made  no  will,  but  rather  an  appoint- 
ment capable  of  operating  only  in  equity,  the  court  held 
that  it  was  for  the  spiritual  jurisdiction  to  determine  to 
whom  to  grant  administration,  and  refused  to  interpose  in 
favour  of  the  husband,  (tr) 

So  where  a  feme  covert,  by  virtue  of  her  power  to  dispose 


m  Rees  V.  Carte,  2  Hagg.  N.  16. 

R.  161.    Plaidel  v.  Howe,  tS.  164.  (o)  3  Bac.  Abr.  55,  in  note.  Com. 

(«)  Fielder  v.  Hanger,  3  Hagg.  Dig.  Admon.  B.  6,  vide  iitfru, 

N.  R.  769.  (to)  4  Bum.  Eccl.  L.  233.     Rex 

(tw)  Elliot  y.  Gurr,  2  Phill.  Rep.  v.  Bettesworth,  Stnu  1111. 


85  OF    GRANTING    ADMINISTRATION.         [bOOK  I. 

of  her  estate,  devised  a  term  for  years  to  J.  S.,  administration 
was  granted  to  the  devisee,  (x) 

[86]  On  the  other  hand,  where  the  return  to  a  mandamus 
to  grant  administration  to  a  husband  stated  that,  by  articles 
before  marriage,  it  was  agreed  that  the  wife  should  have 
power  to  mabs  a  will,  and  dispose  of  a  leasehold  estate,  and 
pursuant  to  this  power  she  had  made  a  will,  and  appointed 
her  mother  executrix,  who  had  duly  proved  the  same,  it 
was  objected  that  she  might  have  things  in  action  not 
covered  by  the  deed,  and  that  the  husband  was  at  all  events 
entitled  to  an  administration  in  respect  to  them,  though 
equity  would  control  it  in  respect  to  the  lease;  the  court 
allowed  the  objection,  and  granted  a  peremptory  manda- 
mus.  (y) 

In  case  of  a  limited  probate,  granted  to  the  executor  of  a 
married  woman  as  above  mentioned,  (»)  the  husband  is 
entitled  to  administration  of  the  other  part  of  her  property, 
which  is  called  an  administration  eeeterorum. 

Secondly,  the  ordinary  is  to  grant  administration  of  the 
effects  of  the  husband  to  the  widow  or  next  of  kin;  but  he 
may  grant  it  to  either,  or  both,  at  his  discretion,  (a)  And 
administration  may  be  granted  to  the  next  of  kin  in  prefer- 
ence to  the  widow :  as  in  case  of  her  lunacy,  {ad)  Or  to  the 
brother,  as  guardian  of  minor  children,  in  exclusion  of  the 
widow.  (A)  If  the  widow  renounce  administration,  it  shall 
be  granted  to  the  children  or  other  next  of  kin  of  the  intes- 
tate, in  preference  to  creditors. 

[87]  The  ordinary  may  grant  administration  quoad  part  to 
the  wife,  and  as  to  the  other  part,  to  the  next  of  kin ;  for  in 
such  case  there  can  be  no  ground  to  complain,  as  the  ordi- 


(«)  11  Vin.  Abr.  87.     Marshall  (a)  Vide  U  Vin.  Abr.  92.    Anon. 

V.  Frank,  Prec.  Chanc.  480.    Gilb.  Stra.  652. 

Bq.  Rep.  143,  S,  C.  (ad)  In  re  Williams,  3  Hagg.  N. 

(y)4Bum.  Eccl.  L.  232.     Rex  R.217. 

V.  Bettesworth,  Stra.  891.  (b)  Lewis  v.  Lewis,  ib.  217. 

W  Vide  supra,  68. 
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nary  is  not  bound  to  grant  it  exclusively  to  either,  (b)  But 
the  administration  is  so  much  a  claim  of  right,  that  a  manda- 
mu$  will  be  issued  by  the  court  of  K.  B.  in  favour  of  the  party 
entitled  to  enforce  it.  (c) 

It  now  becomes  necessary  to  inquire  who  are  such  next  of 
kin  as  shall  be  thus  entitled. 

Consanguinity  or  kindred  is  defined  to  be  vinculum  perso- 
narum  ab  eodem  siipite  descendentium,  the  connexion  or 
relations  of  persons  descended  from  the  same  stock  or  com- 
mon ancestor.  This  consanguinity  is  either  lineal  or  coU 
lateral.  (cO 

Lineal  consanguinity  is  that  which  subsists  between  per- 
sons of  whom  one  is  descended  in  a  direct  line  from  the 
other,  as  between  J.  S.  the  propositus  in  the  table  of  con- 
sanguinity, and  his  father,  grandfather,  great-grandfather, 
and  so  upwards  in  the  ascending  line ;  or  between  J.  S.  and 
his  son,  grandson,  and  great-grandson,  and  so  downwards 
in  the  direct  descending  line.  Every  generation  in  this 
lineal  direct  consanguinity  constitutes  a  different  degree, 
reckoning  either  upwards  or  downwards.  The  father  of 
J.  S.  is  related  to  him  in  the  first  degree,  and  so  likewise  is 
his  son ;  his  grandsire  and  grandson  in  the  second ;  his  great 
[88]  grandsire  and  great  grandson  in  the  third.  This  is  the 
only  natural  way  of  reckoning  the  degrees  in  the  direct  line, 
and  therefore  universally  obtains  as  well  in  the  civil  and 
canon  as  in  the  common  law. 

Thus  this  lineal  consanguinity  falls  strictly  within  the  de- 
finition of  vinculum  personarum  ab  eodem  siipite  descenden- 
tium,  since  lineal  relations  are  such  as  descend  one  from  the 
other,  and  both  of  course  from  the  same  common  an- 
cestor, {e) 

Collateral  kindred  answers  to  the  same  description ;  colla- 
teral relations  agreeing  with  the  lineal  in  this,  that  they  de- 

(i)  1 1  Vin.  Abr.  71.    3  Bac.  Abr.         (c)  Rex  v.  Inhabitants  of  Horsley, 

35.      Com.   Dig.  Admon.    B.    6.  8  East,  408. 
Fawtry  v.  Fawtry,  1  Salk.  36.  Vide         (d)  2  Bl.  Com.  202. 

infra,  .     (e)  Ibid,  203,  204. 
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scend  from  the  same  stock  or  ancestor,  but  differing  in  this, 
that  they  do  not  descend  the  one  from  the  other. 

Collateral  kinsmen  are,  then,  such  as  lineally  spring  from 
one  and  the  same  ancestor,  who  is  the  stirps  or  root,  stipes 
or  common  stock,  from  which  these  relations  are  branched 
out.  As  if  J.  S.  have  two  sons  who  have  each  issue ;  both 
of  these  issues  are  lineally  descended  from  J.  S.  as  their 
common  ancestor,  and  they  are  collateral  kinsmen  to  each 
other,  because  they  are  all  descended  from  one  common  an- 
cestor, and  all  have  a  portion  of  his  blood  in  their  veins, 
which  denominates  them  consanguineos. 

[89]  Thus  the  very  being  of  collateral  consanguinity  con- 
sists in  this  descent  from  one  and  the  same  common  ances- 
tor. A.  and  his  brother  are  related,  because  both  are  de- 
rived frotn  one  father.  A.  and  his  first  cousin  are  related, 
because  both  are  descended  from  the  same  grandfather;  and 
his  second  cousin's  claim  to  consanguinity  is  this,  that  they 
are  both  derived  from  one  and  the  same  great-grandfather. 
In  short,  as  many  ancestors  as  a  man  has,  so  many  common 
stocks  he  has,  from  which  collateral  kinsmen  are  derived. 
And  as  from  one  couple  of  ancestors  the  whole  race  of  man- 
kind is  descended,  it  necessarily  follows  that  all  men  are  in 
some  degree  related  to  each  other.  (/) 

The  mode  of  calculating  the  degrees  in  the  collateral  line 
is  not  that  of  the  canonists  adopted  by  the  common  law  in 
the  descent  of  real  estates,  but  conforms  to  that  of  the  civi- 
lians, and  is  as  follows  ;  to  count  upwards  from  either  of  the 
parties  related  to  the  common  stock,  and  then  downwards 
again  to  the  other,  reckoning  a  degree  for  each  person, 
both  ascending  and  descending  ;(jr)  or  in  other  words,  to 
take  the  sum  of  the  degrees  in  both  lines  to  the  common  an- 
cestor. (A) 

Thus,  for  example,  the  propositus  and  bis  cousin-german 
are  related  in  the  fourth  degree.     We  ascend  first  to  the 

(/)  2  Bl.  Com.  204,  205,  604.  Petty,  Pre.  in  Ch.  693. 

(g)  Ibid,  207,  604.     Mentney  v.         (h)  Ibid,  12th  edit,  note  (4). 


\ 

N 

I. 

Father. 

III. 

Uncle. 

V. 

Great 

uncle's 

son. 

11. 

Brother. 

IV. 
Cousin- 
german. 

VI. 

Second 
cousin. 

""^ 

■^>. 

III. 

Nephew. 

\ 

V. 

Son  of  the 
cousin- 
german. 

N 

IV. 

Son  of  the 
nephew 

or 
brother's 
grandsoa 


CHAP.  III.]     OF   GRANTING    ADMINISTRATION.  90 

[90]  &ther,  {$)  which  is  one  degree,  and  from  him  to  the 
common  ancestor,  the  grandfather,  which  is  the  second  de- 
gree ;  from  the  grandfather  we  descend  to  the  uncle,  which  is 
the  third  degree ;  and  from  the  uncle  to  the  cousin-german, 
which  is  the  fourth  degree.  So,  in  reckoning  to  the  son  of 
the  nephew,  or  the  brother's  grandson,  we  ascend  to  the  fa- 
ther, which  is  one  degree;  from  the  father  we  descend  to  the 
brother,  which  is  the  second  degree ;  from  the  brother  to  the 
nephew  which  is  the  third  degree ;  and  from  the  nephew  to 
the  son  of  the  nephew,  which  is  the  fourth  degree.  {£) 

Of  the  kindred,  those,  we  must  recollect,  are  to  be  pre- 
ferred, who  are  the  nearest  in  degree  to  the  intestate ;  but 
from  among  persons  of  equal  degree,  in  case  they  apply,  the 
ordinary  has  the  power  of  making  his  election.  {I) 

The  court  never  forces  a  joint  administration ;  and  where 
the  option  was  between  two  persons  in  equal  degree  of 
relationship,  one  of  whom  had  been  twice  a  bankrupt,  the 
court  rejected  the  claim  of  the  latter,  and  condemned  him  in 
costs,  (m) 

But  if  there  be  no  material  objection  on  one  hand,  or  rea- 
sons of  preference  on  the  other,  the  court  in  its  discretion, 
puts  the  administration  into  the  hands  of  the  person  with 
whom  the  majority  of  interests  are  desirous  of  entrusting  the 
estate.  (») 

Of  the  next  of  kin,  then,  first  the  children,  and  on  failure 
of  them,  the  father  of  the  deceased,  or  if  he  be  dead,  the  mo- 
ther is  entitled  to  administration :  the  parents  indeed,  as  well 
as  the  children,  are  of  the  first  degree,  but  the  children  are 
allowed  the  preference ;  (o)  then  follow  brothers ;  (p)  but  pru 


(t)  See  the  table  of  consanguinity  (m)  Bell  v.  Timiswood,  2  PhilL 

annexed,  in  which  the  degrees  of  Rep.  22. 

edOateral  coneanguinitv  are  com-  c»)  Budd  v.  Silver,  2  PhilL  Rep. 

poted  as  far  as  the  sixtn.  1 15. . 

(A)  4  Bum.  Eocl.  L.  366.   Black.  (o)  U  Vin.  Abr.  91,  92.     2  BL 

Desc.  41,  42.  Com.  504. 

(0  11  Vin.  Abr.  114,  115,   Com.  ip)  11  Vin.  Abr,  93- 
Dig.  Admon.  B.  6. 

q2 
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[91  ]  mogeniture  gives  no'right  to  a  preference ;  (q)  then  grand- 
fathers, (r)  and  although  they  are  both  of  the  second  degree, 
yet  the  former  are  first  entitled ;  next  in  order  are  uncles  or 
nephews,  (s)  and  lastly  cousins,  and  the  females  of  each  class 
respectively.  (0  Relations  by  the  father's  side  and  the  mo- 
ther's in  equal  degree  of  kindred,  are  equally  entitled ;  for 
in  this  respect  dignity  of  blood  gives  no  preference.  («)  So 
the  half  blood  is  admitted  to  the  administration  as  well  as 
the  whole,  (r)  for  they  are  the  kindred  of  the  intestate,  and 
excluded  from  inheritances  of  land  only  on  feudal  rea- 
sons :  («;)  therefore  the  brother  of  the  half  blood  shall  ex- 
clude the  uncle  of  the  whole  blood ;  (;r)  and  the  ordinary 
may  grant  administration  to  the  sister  of  the  half,  or  the 
brother  of  the  whole  blood,  at  his  discretion,  (y) 

If  a  feme  covert  be  entitled,  she  cannot  administer  unless 
with  the  husband's  permission,  (z)  inasmuch  as  he  is  re- 
quired to  enter  into  the  administration  bond,  which  she  is 
incapable  of  doing.  But  if  it  can  be  shewn  by  affidavit  that 
the  husband  is  abroad,  or  otherwise  incompetent,  a  stranger 
may  join  in  such  security  in  his  stead.  In  either  case  the 
[92]  administration  is  committed  to  her  alone,  and  not  to 
her  jointly  with  her  husband ;  (a)  otherwise,  if  he  should 
survive  her,  he  would  be  administrator,  contrary  to  the 
meaning  of  the  act.  {b) 

If  it  were  committed  to  them  jointly  during  coverture 
only  it  might  perhaps  be  good,  because  if  committed  to  the 
wife  alone,  the  husband  for  such  period  may  act  in  the  ad- 

(q)  Warwick  v.  Greville,  1  Phill.  Tracey,  1  Ventr.  323,  424.     Earl 

Rep.  123.  of  Winchelsea  v.  Norcliffe,  1  Vem. 

(r)  11  Vin.  Abr.  93,  and  in  note  437. 

Lord  Raym.684.  Com.  Difjr.Admon.  (w)  2  Bl.  Com.  505. 

B.  6.     Blackborough  v.  Davis,  1  (a?)  11  Vin.  Abr.  86. 

Salk.  38.  (y)  2  Bl.  Com.  605. 

(»)  2  Bl.  Com.  605.    Stanley  v.  {z)  Thrastout  v.  Coppin,  BL  Rep. 

Stanley,  1  Atk.  465.  801. 

(0  2  Bl.  Com.  505.  (fl)  1 1  Vin.  Abr.  85.  4  Bum.  Eccl. 

(tt)  Blackborough  v.  Davis,  1  P.  L.  241.  Com.  Dig.  Admon.  D.  Sty. 

Wms.  53.  75. 

.    (»)  11  Vin.  Abr.  91.     Smith  v.  (b)  3  Salk.  21. 
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ministration  with  or  without  her  assent ;  and  therefore  the 
effect  of  the  grant  seems  in  either  case  the  same,  (c) 

If  the  wife  be  the  only  next  of  kin,  and  a  minor,  she  may 
elect  her  husband  her  guardian  to  take  the  administration 
for  her  use  and  benefit  during  her  minority  ;  but  the  grant 
ceases  on  her  coming  of  age,  when  a  new  administration  may 
be  committed  to  her. 

The  Stat.  21  Hen.  8,  has  also  expressly  provided  for  another 
case  than  that  of  actual  intestacy ;  namely,  where  the  de- 
ceased has  made  a  will,  and  appointed  an  executor,  and,  such 
executor  refuses  to  take  out  probate,  (d)  in  such  an  event  the 
ordinary  must  grant  administration  cum  testamento  annexo, 
with  the  will  annexed,  and  the  duty  of  such  grantee  differs 
but  little  from  that  of  an  executor,  {e)  He  is  equally  bound 
[93]  to  act  according  to  the  tenor  of  the  will. 

So,  if  one  of  two  executors  prove  the  will  and  die,  and  then 
the  other  refuse,  such  administration  shall  be  granted.  {/) 

The  ordinary  cannot  grant  administration  with  the  will 
annexed  in  which  an  executor  is  named,  until  he  has  either 
formally  renounced  his  right  to  the  probate,  or  neglected  to 
appear  on  being  duly  cited  to  accept  or  refuse  the  same.  So 
if  several  ein^ecutors  be  named  in  the  will,  they  must  all  re- 
fuse, or  fail  to  appear  on  citation  previous  to  the  grant.  After 
such  administration  the  executor  cannot  retract  his  refusal 
during  the  lifetime  of  the  administrator,  but  he  may  do  so 
after  the  grant  has  ceased  by  the  administrator's  death,  (g) 
And  an  executor  was  allowed  to  retract  where  a  creditor 
who  had  obtained  administration  with  the  will  annexed,  hav- 
ing paid  his  own  debt  went  away ;  and  the  administration 
to  the  creditor  was  revoked,  (/i) 


(c)  11  Yin.  Abr.  85.     4  Burn.  Abr.  78.    2  Inst.  397. 

ficcl.  L.  241.  Com.  Diff.  Adinon.  D.  (e)  2  Bl.  Com.  504. 

Wankford  v. Wankford,  1  Salk.305.  (/)  Vide  svpra,  69. 

Vide  Thmstout  v.  Coppin,  Bl.  Rep.  (g)  Vide  supra,  45. 

801.  {h)  In  re  Jenkins,  3  Phill.  Rep. 

id)  4  Burn.  Eccl.  L.  228.  11  Yin.  33. 
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A  party^  although  otherwise  entitled,  may  be  incapable  of 
the  office  of  administrator  on  account  of  some  disqualification 
in  point  of  law.  The  incapacities  of  an  administrator  are 
not  confined  to  such  as  have  been  enumerated  in  respect  of 
executors,  but  comprise  attainder  of  treason,  or  felony,  out- 
lawry, imprisonment,  absence  beyond  sea,  bankruptcy,  (/) 
and,  in  short,  almost  every  species  of  legal  disability ;  for, 
[94]  by  the  express  requisition  of  the  statute,  the  ordinary  is 
bound  to  grant  administration  to  the  next  and  most  lawful 
friends  of  the  intestate,  (g) 

But  coverture  is  no  incapacity,  nor  is  alienage,  if  qualified, 
as  in  the  case  of  executors.  (A)  Even  an  alien  of  the  half 
blood  may  be  appointed  an  administrator,  (i) 


SECT.   IL 

Of  the  analogy  of  adminutrations  to  probates. 

What  has  been  stated  respecting  the  different  jurisdictions 
relative  to  probates,  of  issuing  a  commission  or  requisition 
in  case  the  party  be  in  an  ill  state  of  health,  or  reside  at  a 
distance ;  of  bona  noiabilia ;  of  the  ecclesiastical  privilege 
of  granting  probate  being  personal,  and  not  local ;  (a)  of  its 
devolving  on  the  archbishop  where  the  party  deceased  was 
a  bishop,  and  on  the  dean  and  chapter  in  case  of  the  death 
or  suspension  of  the  metropolitan  or  ordinary;  of  his  being 
compelled  by  mandamus  to  grant  probate,  unless  he  return 


(/)  Go.  39  b.  Com.  Dig.  Admon.  roon's  case,  Cro.  Car.  9.    Awm,  1 

B.  6.  4  Burn.  EccL  L.  233.  3  Bac.  Brownl.  31. 

Abr.  66,  in  note.  (•)  11  Vin.  Abr.  94.    Cn)oke  v, 

(g)  Com.  Dig.  Admon.  B.  6.  Faw-  Watt. '  2  Vem.  1 26. 

try  v.  Fawtry,  i  Salk.  36.  (a)  4  Burn.  Eccl.  L.  241. 

(A)  Com.  Dig.  Admon.  B.  6.  Ca- 
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[95]  a  lis  pendens;  (fi)  of  caveats  and  appeals ;  of  the  power 
of  the  court  of  appeal  to  grant  probate  where  the  sentence 
is  reversed;  (e)  of  probates  being  of  unquestionable  validity 
in  courts  of  common  law;  (</)  of  the  register's  book  in  th^ 
spiritual  court  being  evidence  where  the  probate  is  lost ;  (e) 
and,  if  issue  be  taken  thereon,  of  its  being  triable  by  a  jury ; 
applies  equally  to  letters  of  administration. 


SECT.  III. 


In  regard  to  the  acts  of  a  party  entitled  previous  to  the 

grant. 

Although  an  executor  may  perform  many  acts  before  he 
proves,  yet  a  party  can  do  nothing  as  administrator  till 
letters  of  administration  are  issued,  because  the  former  de- 
rives his  authority  from  the  will,  and  not  from  the  probate ; 
the  latter  owes  his  entirely  to  the  appointment  of  the  ordi- 
nary, (a) 

It  has  indeed  been  held  that  a  party  before  administration 
may  file  a  bill  in  chancery,  although  he  cannot  commence  an 
action  at  law.  (6) 

[96]  But  by  stat.  37  Geo.  3,  c.  90,  s.  10,  if  a  party  admi- 
nister,  and  omit  to  take  out  letters  of  administration  within 
six  months  after  the  intestate's  death,  he  incurs  the  penalty 
of  fifty  pounds,  (c) 

{,b)  4  Bum.  Eccl.  L.  230.    Com.  case,  1  Lev.  101. 

Dig.  Admon.  B.  7.     H  Vin.  Abr.  (a)  11  Yin.  Abr.  202.    4  Burn. 

74,  202,  4  Inst.  335.  Eccl.  L.  241.    Wankford  v.  Wank- 

(e)  11  Yin.  Abr.  76.    Com.  Dig.  ford,  Salk.  301.   Woolley  v.  Clark, 

Admon.  B.  2.  2  Roll.  Abr.  233.  5  Barn.  &  Aid.  744. 

(d)Tourtonv.Fk>wer,3P.Wm8.  r6)  4  Bam.  Eccl.  L.  242.    Fell  v. 

369.  Lntwidge,  Bamardist.  320. 

(e)  4  Bum.  Eccl.  L.  248.  Peaulie's  (c)  Vide  supra,  43,  66. 
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SECT.  IV. 

Practice  in  regard  to  administrations. 

Letters  of  administration  do  not  issue  till  after  the  expira- 
tion of  fourteen  days  from  the  death  of  the  intestate,  unless 
for  special  cause,  as  that  the  goods  would  otherwise  perish, 
the  judge  shall  think  fit  to  decree  them  sooner,  (d) 

On  taking  out  letters  of  administration,  the  party  swears 
that  the  deceased  made  no  will,  as  far  as  the  deponent  knows 
or  believes,  and  that  he  will  truly  administer  the  goods, 
chattels,  and  credits,  by  paying  the  deceased's  debts,  as  far 
as  the  same  will  extend,  and  the  law  charge  him ;  and  that 
be  will  make  a  true  and  perfect  inventory  of  all  the  goods^ 
chattels,  and  credits,  and  exhibit  the  same  into  the  registry 
of  the  spiritual  court  at  the  time  assigned  him  by  the  court, 
and  to  render  a  just  account  of  his  administration  when  law- 
fully required. 

[97]  And,  pursuant  to  the  stat.  21  Hen.  3,  c.  5,  and  the  22 
&  2S  Car.  2,  c.  10,  he  enters  into  a  bond  with  two  or  more 
sureties  conditioned  for  the  making  or  causing  to  be  made  a 
true  and  perfect  inventory  of  all  and  singular  the  goods, 
chattels,  and  credits  of  the  deceased,  which  have  or  shall 
come  to  the  hands,  possession,  or  knowledge  of  the  adminis- 
trator, or  into  the  hands  or  possession  of  any  other  person 
or  persons  for  him ;  and  for  exhibiting  the  same  into  the 
registry  of  the  spiritual  court  at  or  before  the  end  of  six 
months ;  and  for  well  and  truly  administering,  according  to 
law,  such  goods  and  chattels ;  and  further,  for  the  making  a 
true  and  just  account  of  his  administration  at  or  before  the 
end  of  twelve  months ;  and  for  delivering  and  pa3ring  all  the 

id)  4  Bum.  Eccl.  L.  242. 


CHAP,  ill.]  ADMINISTRATIONS.  S7 

rest  and  residue  of  the  goods,  chatt^els,  and  credits  which 
shall  be  found  remaining  on  his  accounts  (the  same  being 
first  examined  and  allowed  of  by  the  judge  of  the  court),  unto 
such  person  or  persons  respectively  as  the  judge  by  his  de- 
cree or  sentence,  pursuant  to  the  statute  of  distribution, 
shall  limit  and  appoint ;  and  if  it  shall  thereafter  appear  that 
any  w31  was  made  by  the  deceased,  and  the  executor  therein 
named  exhibit  the  same  into  the  court,  making  request  to 
have  it  allowed  and  approved  accordingly,  for  the  adminis- 
trator's rendering  and  delivering,  on  being  thereunto  re- 
quired (approbation  of  such  testament  being  first  had  and 
made),  the  letters  of  administration  in  the  court. 

[98]  When  administration  has  been  once  committed  to 
any  of  the  next  of  kin,  others,  even  in  the  same  degree  of 
kindred,  have,  during  the  life  of  the  administrator,  no  title 
to  a  similar  grant ;  so  different  is  this  case  from  that  of  an 
executor,  who  has  a  right  to  probate,  though  it  has  been 
already  taken  out  by  his  co-executor.  The  maxim,  "qui 
prior  est  tempore^ potior  est  jure^*  applies  in  the  former  but 
not  in  the  latter  instance.  (6) 


SECT.  V. 

Of  special  a  fid  limited  administrations. 

There  are  also  various  classes  of  administrations,  which, 
although  not  founded  on  the  letter  of  any  of  the  above  men- 
tioned statutes,  fall  within  their  spirit  and  intendment,  (c) 
As,  if  no  executor  be  named  in  the  will,  the  clause  for  such 
appointment  being  wholly  omitted,  or  where  a  blank  is  left 


(6)  11  Vin.  Abr.  116.  Thomas  v.     Abr.  94.     Plowd.  279.    Walker  v. 
Butler,  1  Vcntr.  218.  WooUaston,  2  P.  Wms.  582,  589, 

(c)  Bum.  Eccl.  L.  237.     H  Vin.     590. 
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for  his  name,  administration  shall  be  granted  with  the  will 
annexed,  when  it  shall  be  proved  in  the  same  manner  as  in 
the  case  of  an  executor,  (d) 

Or  if  the  executor  die  in  the  lifetime  of  the  testator,  (e) 
[99]  or  if  the  testator  name  the  executor  of  B.  to  be  his 
executor,  and  die  in  the  lifetime  of  B.,  for  till  B/s  death  he 
is  in  effect  intestate,  (y*) 

Or  if  he  name  an  executor  to  have  authority  after  a  year 
from  his  death,  for  during  the  year  there  is  no  executor ;  (g) 
and  in  such  cases  administration  shall  be  granted  in  the 
internal. 

So,  if  the  executor  be  incapable  of  the  office,  the  party 
is  said  to  die  quasi  intestatus,  and  the  ordinary  must  grant 
administration. 

So,  if  an  executor  is  afterwards  disabled  from  acting,  as 
if  he  become  lunatic,  then,  on  the  same  principle  of  necessity, 
there  shall  be  a  grant  of  a  temporary  administration  with  the 
will  annexed.  {K) 

And  where  a  will  has  been  lost,  and  there  is  no  reason  to 
suppose  that  the  will  has  been  suppressed,  a  limited  adminis- 
tration will  be  granted,  till  the  original  will  be  found,  {hh) 

So,  in  all  the  above-mentioned  instances,  if  there  be  a  re- 
siduary legatee,  administration  is  in  general  granted  to  him 
in  exclusion  of  the  next  of  kin,  because  in  that  case  the 
next  of  kin  hath  no  interest  in  the  property,  and  the  pre- 
sumption of  the  statute,  that  the  testator  would  have  given 
it  to  him,  cannot  exist  where  such  a  legatee  is  appointed,  (t) 
And  even  where  there  is  no  prospect  of  a  residue,  a  residuary 
legatee  is  entitled  to  an  administration  de  bonis,  in  preference 
to  legatees  and  annuitants,  (k) 

erf)  11  Vin.  Abr.  69.    Com.  Dig.  Wms.  682.   In  re  Cramp,  3  Phill. 

Admon.  B.  1.  2  BL  Com.  503, 504,  Rep.  497. 

508.  {hh)  In  re  Campbell,  2  Hagg,  N. 

(e)  11  Vin.  Abr.  86.     Sty.  147-  R.  555. 

(/)  Com.  Dig.  Admon.  (i)  11  Vin.  Abr.  90,  94. 

(y)  Plowd.  279,  281,  b.  (it)  Atkinson  v.  Lady  Barnard,  2 

(h)  Fawtry  v.  Fawtry,  I  Salk.  36,  Phill.  316.       . 
cited  Walker  v.  Woollaston,  2  P. 
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If  several  persons  are  entitled  to  the  residue,  it  may  be 
granted  to  any  of  them ;  (/)  and  if  it  be  thus  granted,  the 
other  residuary  legatees  have  no  claim  to  a  subsequent  grant 
in  the  lifetime  of  the  grantee. 

[100]  Such  administration  may  be  also  granted,  although 
it  be  uncertain  whether  there  will  eventually  be  a  residue  or 
not.  (m) 

A  distinction  exists  in  the  spiritual  court  between  an  in- 
fant and  a  minor.  The  former  is  so  denominated  if  under 
seven  years  of  age,  the  latter  from  seven  to  twenty-one.  The 
ordinary  ex  officio  assigns  a  guardian  to  the  infant.  The 
minor  himself  nominates  his  guardian,  who  then  is  admitted 
in  that  character  by  the  judge.  According  to  the  practice  of 
the  court,  the  guardianship  in  either  case  is  granted  to  the 
next  of  kin  of  the  child,  unless  sufficient  objection  to  him  be 
shewn,  and  administration  is  committed  to  such  appointee 
for  the  use  and  benefit  of  the  infant  or  minor. 

Although,  as  we  have  seen,  (o)  an  administration  during 
the  minority  of  an  infant  executor  was,  antecedently  to  the 
Stat.  38  Geo.  3,  c.  87,  determined  on  his  attaining  the  age  of 
seventeen,  yet  administration  during  the  minority  of  an  in- 
fant next  of  kin  was  always  of  force  until  his  age  of  twenty- 
one  ;  on  the  principle  that  the  authority  of  an  administrator 
[101]  is  derived  from  the  stat.  of  31  Edw.  3,  c.  11,  which 
admits  only  a  legal  ccmstruction,  and  therefore  it  was  held 
he  must  be  of  the  legal  age  of  twenty-one  before  he  is  com- 
petent ;  and  the  executor  comes  in  by  the  act  of  the  party, 
and  that  he  should  be  capable  of  the  executorship  at  the  age 
of  seventeen  was  in  conformity  to  other  provisions  of  the 
spiritual  law.  (oo)     And  also,  which  was  the  more  forcible 


(0  Com.  Dig.  Admon.  (B.  6).  Tay-  (n)  Com.  Dig.  Admon.  (F.)     1 1 

lor  V.  Shore,  2  Jon.  162.     11  ViD.  Vin.  Abr.  105. 

Abr.  94.  (o)  Supra  31. 

(m)  Com.  Dig.  Admon.  (B.  6).  {(oo)  4  Burn.  Eocl.  L.  238,  239. 

Thomson  v.  Butler,  2  Lev.  5C.     1  Freke  v.  Thomas,  Ld.  Raym.  667. 

Ventr.  219,  S.  C.  Com.  Dig.  Admon.  (F.) 
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reason,  because  the  statute  of  distributions  requires  adminis- 
trators to  give  a  bond,  which  an  infant  is  incapable  of 
doing.  (/?) 

But  now  by  the  above-mentioned  stat.  38  Geo.  3,  c,  87, 
reciting,  that  inconveniences  arose  from  granting  probate  to 
infants  under  the  age  of  twenty-one,  it  is  enacted,  that 
where  an  infant  is  sole  executor,  administration  with  the 
will  annexed  shall  be  granted  to  the  guardian  of  such  infant, 
or  to  such  other  person  as  the  spiritual  court  shall  think  fit, 
until  such  infant  shall  have  attained  the  full  age  of  twenty- 
one  years,  at  which  period,  and  not  before,  probate  of  the 
will  shall  be  granted  to  him. 

If  administration  be  granted  to  such  guardian  for  the  use 
and  benefit  of  several  infants,  it  ceases  on  the  eldest  attain- 
ing twenty-one. 

If  there  be  several  infant  executors,  he  who  first  attains 
[102]  the  age  of  twenty-one  years  shall  prove  the  will, 
and  the  administration  shall  cease;  {q)  but  administra- 
tion granted  during  the  minority  of  several  children  will 
not  expire  on  the  marriage  of  one  of  them  to  a  husband 
of  full  age.  (r)  Nor,  if  an  infant  be  executrix,  shall  it 
be  determined  by  her  taking  a  husband  who  is  of  age. 
Nor,  if  there  be  several  infants,  by  the  death  of  one  of 
them,  {rr) 

If  administration  be  granted  pendetUe  minore  aiate,  and 
the  minor  coming  of  age  takes  upon  himself  the  administra- 
tion, he  must  give  security  to  the  same  amount,  that  the  ad- 
ministrator did  in  the  first  instance,  (s) 

If  there  be  two  executors,  one  of  whom  has  attained  the 
age  of  twenty-one  years,  and  the  other  not,  administration 


(j))  11  Vin.  Abr.   100,  101.    3  Wms.  79. 

Bac.  Abr.  13.    Harg.  Go.  litt.  89  (rr)  Jones  v.  Earl  of  Stafford,  3 

b,  note  6.  P.  Wms.  79.    Sed  vide  Com.  Dig. 

(q)  4  Burn.  Eccl.  L.  240.    L.  of  Admon.  (F.)  and  5  Ck).  29  b. 

Test.  473.  474.  {s)  Abbott  v.  Abbott,  2  Phill.  678. 

(r)  Jones  v.  Earl  of  Stafford,  3  P. 
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shall  not  be  granted  during  the  minority  of  him  that  is  under 
age,  because  the  former  may  execute  the  will.  (/) 

According  to  other  authorities,  (u)  administration  shall  in 
such  case  be  granted  to  the  one  executor  during  the  mino- 
rity of  the  other ;  but  they  are  not  warranted  by  modem 
practice. 

This  administration  ought  not  to  be  committed  to  a  party 
who  is  very  poor,  or  in  distressed  circumstances,  though  the 
guardian  or  next  of  kin  to  the  infant.  When  the  court  of 
chancery  sees  reason  to  think  that  such  administrator  will 
waste  or  misapply  the  effects  of  the  intestate  to  the  prejudice 
of  the  infant,  for  whom  he  is  merely  a  trustee,  that  court 
[103]  will  appoint  a  receiver  of  the  personal  estate,  notwith- 
standing the  grant  of  administration,  (v) 

It  has  been  held  by  some,  that  if  such  administrator  con- 
tinues the  possession  of  the  goods  after  the  full  age  of  the 
executor,  he  becomes  an  executor  de  son  tori ;  but  this  is 
denied  by  others,  and  their  opinion  seems  to  be  more 
correct,  because  he  came  to  the  possession  of  the  goods 
lawfully,  (w) 

In  this  class  is  also  to  be  ranked  administration  pendente 
lite,  while  the  suit  is  pending  ;(x)  and  it  may  be  granted, 
whether  the  suit  respects  a  will  or  the  right  of  administra- 
tion, (y)  But  it  is  never  granted  till  a  plea  in  the  cause  has 
been  given  in,  and  admitted. 

Nor  will  the  court  of  chancery,  generally  speaking,  in 
such  case  interfere,  and  appoint  a  receiver  during  the  liti- 
gation, (z) 

Of  the  same  species  also  is  administration  grounded  on 


(t)  4  Bum.  Ecd.  L.  240.    Rgot  (p)  11  Vin.  Abr.  100.    Havers  v. 

and  Gascoigne's  case,  1  Brownl.  Havers,  Barnard.  23,  24. 

46.     11  Vin.  Abr.  99.    Forwist  v.  (w)  11  Vin.  Abr.  98.     1  Sid.  67. 

Trcmaine,  1  Mod.  47.    Hatton  v.  («)  4  Bum.  Eccl.  L.  237. 

Maacal,  1  Lev.  181.  (y)  3  Bac.  Abr.  66.     Walker  v. 

(a)  11  Vin.  Abr.  97,  98,  99.    3  Woolla8ton,2P.  Wm8.575.  11  Vin. 

Bac.  Abr.  13.    Colbomev.  Wright,  Abr.  106. 

2  Lev.  239,  240.     S.  C.  2  Jo.  119.  (^)  4  Burn.  Eccl.  L.  238.  Knight 

Smith  V.  Smith,  Yelv.  130.  v.  Dupleseis,  1  Ves.  325. 
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the  incapacity  of  the  next  of  kin  at  the  time  of  the  intestate's 
death,  arising,  for  instance,  from  taint  or  excommunication, 
[104]  madness,  or  bankruptcy.  If  such  incapacity  be  after- 
wards removed,  such  administration  may  be  avoided,  (a) 

To  this  description  also  must  be  referred  administration 
granted  at  common  law,  durante  abserUid,  during  the  ab-- 
sence  of  the  executor  or  next  of  kin  from  the  kingdom ;  and 
it  of  course  ceases  on  the  appearance  of  the  executor  or  next 
of  kin,  and  his  taking  out  probate  or  administration.  (6)  But 
where  a  person  entitled  to  administration  was  resident  in 
France,  the  court  said  it  would  expect  due  notice  to  be 
given  to  him,  before  it  granted  administration  to  another 
party,  (bb)  And  so  also  where  the  next  of  kin  is  resident  in 
the  West  Indies,  (ec)  And  whenever  the  court  exercises  its 
discretion  in  making  a  grant  durante  abseniid,  it  is  on  the 
ground  that  there  is  no  legal  representative.  The  S8  Geo.  S, 
c,  87,  only  authorizes  the  grant  of  a  limited  administration 
durante  absentid  of  the  executor,  when  there  are  proceedings 
depending  in  chancery,  {dd) 

Under  this  head  is  also  comprised  administration  granted 
to  a  creditor:  such  administration  in  general  is  warranted 
only  by  custom,  and  not  by  any  express  law,  and  may  be 
granted  where  it  is  visible  the  next  of  kin  cannot  derive  any 
benefit  from  the  estate ;  but  that  is  to  be  understood  only 
where  they  refuse  the  grant,  and  the  course  is  for  the  ordi- 
nary to  issue  a  citation  for  the  next  of  kin  in  special,  and  all 
others  in  general,  to  accept  or  refuse  letters  of  administration, 
or  shew  cause  why  the  same  should  not  be  granted  to  a 
creditor,  (c) 

And  by  the  aforesaid  stat.  33  Geo,  3,  e.  87,  if,  after  the 

(a)  Com.Diff.  Adinon.B.l.  Faw-     Haffff.  N.  R.  277. 

try  v.  Fawtry,  Salk.  36.  {dd)  In  re  Davies,  2  Hagg.  N.  R. 

(b)  Roll.  Abr.  907.    Lutw.  842.     79. 

Slaughter  v.  May,  Salk.  42,andt7t(ie  (c)  4  Bum.  Ecd.  L.  230.  2  Bl. 
stg^ra,  70.  Com.  505.    Blackboroogh  v.  Davis^ 

(hb)  Goddard  v.  Cresaonier,  3  Salk.  38.  Com.  Dig.  Admon.  B. 
PfaiU.  Rep.  637.  6. 

{cc)  Miller   v.    Washington,    3 
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expiration  of  twelve  calendar  months  from  the  testator's 
[105]  death,  the  executor  to  whom  probate  had  been  granted 
shall  be  residing  out  of  the  jurisdiction  of  his  majesty's 
courts,  on  application  of  any  creditor,  next  of  kin,  or  legatee, 
grounded  on  an  affidavit,  in  the  form  therein  specified, 
stating  the  nature  of  his  demand  and  absence  of  the  execu- 
tor, such  administration  shall  be  granted. 

Administration  with  the  will  annexed  may  be  granted  to  a 
creditor,  limited  to  filing  a  bill  in  equity,  (ec) . 

Of  the  same  nature  is  administration  committed  by  the  or- 
dinary, in  default  of  all  the  above-mentioned  parties,  to  such 
discreet  person  as  he  shall  approve,  (d) 

The  jurisdiction  of  granting  these  administrations  results 
from  the  ordinary's  original  power  at  common  law,  by  which 
he  may  make  the  grant  to  whom  he  pleases ;  and  therefore  it 
is  held,  that  he  may  in  these  cases,  as  not  having  been  ex- 
pressly provided  for,  impose  on  the  grantee  such  terms  as  he 
may  think  reasonable,  (e) 

Hence,  where  the  executors  renounced,  and  the  residuary 
legatee  moved  for  a  mandamus  to  the  ecclesiastical  judge  to  ^ 
be  admitted  to  prove  the  will,  and  have  administration  with 
the  will  annexed,  on  shewing  cause  the  court  held  that  the 
matter  was  left  to  the  election  of  the  ordinary,  and  discharged 
the  rule.  (/) 

[J  06]  So,  where  a  grandfather  moved  for  a  mandamus  to 
such  judge  to  grant  him  administration  of  the  efiects  of  his 
deceased  son  during  the  minority  of  his  grandson,  the  court 
refused  the  application,  (g) 

On  the  same  principle,  where,  on  the  renunciation  of  the 
next  of  kin,  several  creditors  apply  for  administration,  though 


(ec)Woolley  v.  Green,  3  Phill.  Thomas  v.  Butler,  1  Ventr.  219. 

314.  Smith's  case,  Stra.  892.     Rex  v. 

(i)  2  BL  Com.  505.  Bettesworth,  ib,  956. 

c)  4  Bum.  Eccl.  L.  237.  3  Bac.  (f)  4  Burn,  Eccl.  L.  231.     Rex. 

Abr.  1 3.  Ld.  Grandison  v.  Countess  v.  Bettesworth,  Stra.  956,  Com.  Dig. 

of  Dover,  Skm.  155.     Walker  v.  Admon.  B.  6. 

Woolkston,  2  P.  Wms.  582,  589,  (ff)  4  Bum.  Eccl.  L.  231.  Smith's 

590.   Briers  v.  Goddard,  Hob.  250.  case,  Stra.  892. 
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the  court  may  prefer  any  one  of  them9(A)  yet,  on  the  petition 
of  the  others,  it  will  compel  him  to  enter  into  articles  to  pay 
debts  of  equal  degree  in  equal  proportions,  without  any  pre- 
ference of  his  own. 

And  where  an  administration  is  discretionary  in  the  court, 
it  will  be  granted  to  the  person  most  likely  to  manage  the 
property  advantageously :  to  a  residuary  legatee  in  prefer- 
ence to  the  next  of  kin :  to  creditors  (where  the  estate  is 
insolvent),  in  preference  to  the  next  of  kin,  or  a  guardian 
elected  by  a  minor,  (hh) 

So  the  court  will  also  grant  administration  to  a  bond  cre- 
ditor, who  has  also  a  mortgage  on  leasehold  property,  (t) 

There  may  be  also  a  limited  or  special  administration  com- 
mitted to  the  party's  car^,  namely  of  certain  specific  effects, 
as  of  a  term  for  years  (ft)  and  the  like,  and  the  rest  may  be 
committed  to  others,  or  for  efiects  of  the  intestate  in  this 
country  or  place  to  one,  and  for  efiects  in  that  country  or 
place  to  another ;  and  as  well  in  general  cases,  as  in  the  case 
above  stated,  of  the  wife,  and  next  of  kin.  {k)  But  several 
administrations  cannot  be  granted  in  respect  of  one  and  the 
same  tiling ;  as  a  house,  or  a  bond,  or  any  other  debt  For 
it  would  be  absurd  that  two  persons  should  have  a  distinct 
right  to  an  individual  chattel,  or  chose  in  action,  (/)  In  re- 
spect however  to  creditors,  such  several  administrators  are 
[107]  all  considered  as  one  person,  and  may  be  sued  ac- 
cordingly. (»i) 

Administration  also  may  be  granted  on  condition,  as  where 
a  former  grantee  is  outlawed,  and  in  prison  beyond  sea,  it 
may  be  committed  to  another,  but  so  as,  if  the  first  grantee 
shall  return,  he  shall  be  entitled  to  administer,  (n) 

(A)  Harrison  v.  All  Persons,  2  (il)  Com.Diff.  Admon.B.7.  Roll. 

FhiU.  Rep.  249.  Abr.  908.     Fitfe  supra,  87. 

Qih)  West  V.  Willby,  3  Phill.  Rep.  (Q  3  Bac.  Abr.  57.    Roll.  Abr. 

374.  In  re  Gill,  1  Hagg.  N.  R.  342.  908.     Fawtry  v.  Fawtry,  Salk-  36. . 

(ORoxburgh  v.  Lambert,  2  Hagg.  Vide  supra,  98. 

N.  R.  657.  (m)  11  Vin.  Abr.  139.    Rose  v. 

(u)  In  rf  Powell  3  Haffg.  N.  R.  Bartlett,  Cro.  Car.  293. 

195.     Crossley  v.  Archdeacon  of  (n)  Com.Dig.Admon.  B.7.  Roll. 

Sudbury,  %b.  197.  Abr.  908.     11  Vin.  Abr.  70. 
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The.  ordinary  also,  in  default  of  persons  entitled  to  the 
administration,  may  grant  letters  ad  colligendum  bona  de- 
funeti,  and  thereby  take  the  goods  of  the  deceased  into  his 
own  hands,  and  thus  assume  the  office  of  an  executor  or  ad- 
ministrator in  respect  to  the  collecting  of  them;  but  the 
grantee  of  such  letters  cannot  sell  the  effects  without  making 
himself  an  executor  de  son  tort.  The  ordinary  has  no  such 
authority,  and  therefore  he  cannot  confer  it  on  another,  (o) 

If  a  bastard,  who,  as  nulliusJiUus^  hath  no  kindred,  or  any 
other  person  having  no  kindred,  die  intestate,  and  without 
wife  or  child,  it  hath  formerly  been  holden  that  the  ordinary 
oould  seise  his  goods,  and  dispose  of  them  to  pious  uses; 
but  now  it  seems  settled  that  the  king  is  entitled  to  them  as 
uliimus  hmres;  yet  in  such  case  it  is  the  practice  to  transfer 
[108]  the  royal  claim  by  letters  patent,  or  other  authority 
from  the  crown,  with  a  reversion,  as  it  is  said,  of  a  tenth,  or 
other  small  proportion  of  the  property,  and  then  the  ordinary 
of  course  grants  to  such  appointee  the  administration.  (/>) 

It  has  indeed  been  asserted  that  such  letters  patent  are 
merely  in  the  nature  of  a  recommendation ;  and  that  though 
it  be  usual  for  the  ordinary  to  admit  such  patentee,  y«t  it  is 
rather  out  of  respect  to  the  king  than  strictly  of  right,  (q) 

Where  an  intestate  bastard  was  drowned  with  his  wife  and 
only  child,  administration  was  granted  to  a  creditor,  the 
king's  proctor  having  been  cited  and  not  appearing,  {qq) 

Administration  may  also  be  granted  to  the  attorney  of  all  the 
executors,  or  of  all  the  next  of  kin,  provided  they  reside  out 
of  the  province :  but  if  the  effects  are  under  twenty  pounds, 
such  adminbtration  may  be  granted,  whether  they  are  so  re- 
sident or  not 

A  grant  of  administration  in  a  foreign  court,  as  for  example 

(o)  4  Bun.  EccL  L.  241.  11  Vin.  Dongl.  548. 

Abr.  87.    Off.  Ex.  174, 175.   2  Bl.  (^)  1)  Vin.  Abr.  86.  Manning  v. 

Com.  605,  Napp,  1  Salk.  37. 

{p)  Com.  Diff.  Admon.  A.    11  {qq)  Collin  v.  H.  M,  Proc.  Gea. 

Vin.  Abr.  88.    Joneav.  Goodchild,  1  Hagg.  Rep.  92. 
3  P.  Wma.  33-     1  Wooddes.  398. 
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at  Paris,  is  not  taken  notice  of  in  our  courts  of  justice,  (r) 
But  a  grant  of  administration  in  Bombay  will  prevail  over 
administration  granted  here  to  another  person,  {s) 


[109]    SECT.  VL 

Of  administrations  ta  intestate  seamen  and  marines. 

With  regard  to  the  administration  of  the  wages,  pay,  prize* 
money,  bounty-money,  or  allowance  of  money  l>f  such  petty 
officers,  and  seamen,  non-commissioned  officers  of  marines, 
and  marines,  as  are  above-mentioned,  in  respect  of  services 
in  his  majesty's  navy  by  the  before-cited  stat.  55  Geo.  3,  c.  60, 
it  is  enacted,  that  the  party  claiming  such  administration 
shall  send  or  give  in  a  note  or  letter  to  the  inspector  of  sea- 
men's wills,  stating  his  place  of  abode,  and  the  parish  in 
which  the  same  is  situate,  the  name  of  the  deceased,  the 
name  of  the  ship  or  ships  to  which  he  belonged,  and  that  he 
has  been  informed  of  his  death,  and  requesting  the  inspector 
to  give  such  directions  as  may  enable  him  to  procure  letters 
of  administration  to  the  deceased ;  upon  receipt  whereof  the 
inspector  shall  send  or  cause  to  be  sent,  by  course  of  post, 
under  cover  to  the  minister,  officiating  minister,  or  curate  of 
the  parish  wherein  the  claimant  shall  reside,  a  petition  or 
paper  containing  a  list  of  the  degrees  of  kindred  to  the  tenth 
degree  inclusive,  with  blanks  for  the  time  and  place  of  the 
intestate's  birth,  and  the  ship  he  belonged  to,  and  that  the 
party  had  obtained  information  of  bis  death,  with  blanks  for 
the  place  where,  and  the  time  when  it  happened,  without 
leaving  a  will,  to  the  best  of  the  party's  knowledge  and 
belief,    and  applying  to  the  inspector  for  a  certificate,   to 

(r)Taurtonv.Flower,3  P.Wms.         (5)  Currie  v.  Bircham,  1  DowL 
371.     Vide  supra,  72,  &  Ryl.  35. 
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enable  such  party  to  obtain  letters  of  administration  to  the 
deceased's  effects^  with  also  a  blank  of  his  degree  of  kin- 
[110]  dred;  and  stating  that  no  one,  to  the  best  of  his 
knowledge  and  belief,  was  of  a  nearer  degrea  at  the  time  of 
the  intestate's  death,  who  died  (with  a  blank,  in  which  to  in- 
sert whether)  bachelor  or  widower ;  to  which  form  shall  be 
subjoined  a  blank  certificate,  to  be  signed  by  two  reputable 
housekeepers  of  the  parish  where  the  party  applying  is  re- 
sident, of  their  knowledge  of  him,  and  of  their  belief  that 
what  he  states  is  true ;  and  also  another  certificate  to  be 
signed  by  the  minister  of  the  parish,  and  two  of  the  church- 
wardens or  two  elders  of  the  same,  as  the  case  may  be,  cer- 
tifying that  such  two  housekeepers  are  resident  in  the  pa- 
rish^ and  of  good  repute,  and  also  stating,  that  if  the  party 
applying  is  the  widow  of  the  deceased,  she  must  forward 
with  such  certificate  an  extract  from  the  parish  register,  or 
some  other  authentic  proof  of  her  marriage,  and  containing 
also  the  same  directions  as  annexed  to  the  second  certificate 
subjoined  to  the  above-mentioned  check,  (a)  in  regard  to 
proof  of  the  deceased's  death,  if  he  died  after  he  had  left  the 
naval  service,  in  regard  to  mentioning  the  name  of  a  proctor 
to  be  employed  in  obtaining  the  administration:  and  that 
the  application,  when  filled  up  and  attested,  shall  be  sent  by 
the  general  post,  under  cover,  directed  to  the  treasurer  or 
paymaster  of  his  majesty's  navy,  London.  And  the  inspector 
shall  at  the  same  time  send  or  cause  to  be  sent  to  such  mi- 
nister, ofEciating  minister,  or  curate,  a  letter,  acquainting 
him  with  the  nature  of  the  claim,  and  the  steps  to  be  taken 
thereon ;  and  also  send  or  cause  to  be  sent,  in  like  manner, 
to  the  claimant  a  letter,  advising  him  of  the  forwarding  of 
the  petition  or  paper  under  cover,  to  such  minister,  ofiiciating- 
minister,  or  curate,  and  directing  him  to  take  such  steps 
as  are  directed,  for  the  purpose  of  substantiating  his  claim  to 
the  satisfaction  of  the  inspector ;  and  upon   receipt  of  the 

(a)  Supra,  62. 
H  2 
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said  petition  or  paper  and  letter,  the  minister,  oflBciating  mi- 
nister, or  curate  shall,  on  being  applied  to  for  his  signature 
to  the  paper,  examine  the  claimant,  apd  also  two  inhabitant 
householders  of  the  parish  as  may  be  disposed  to  sign  the 
first  certificate  on   the  paper,  touching  the  right  of  such 
claimant  to  the  administration  to  the  effects  of  the  intestate, 
according  to  the  degree  of  relationship  stated  in  such  peti- 
tion, and  being  satisfied  of  such  right,  the  person  claiming 
such  administration  shall  fill  up  or  cause  to  be  filled  up,  the 
several  blanks  in  the  first  part  of  the  paper,  according  as  the 
truth  may  be,  and  subscribe  the  same  in  the  presence  of  the 
minister,  officiating  minister,  or  curate,  and  the  two  inhabi- 
tant householders  shall  also  subscribe  the  first  certificate  on 
the  paper  (the  blanks  therein  being  first  filled  up  agreeably 
to  the  truth)  in  the  like  presence ;  for  which  purposes  the 
claimant  and  the  householders  shall  attend  at  such  time  and 
place,  as  the  minister,  officiating  minister  or  curate  shall  ap- 
point ;  and  the  minister,  officiating  minister  or  curate  shall 
sign  the  second  certificate  upon  the  paper  (the  blanks  therein 
and  in  the  description  thereunto  subjoined,  being  first  filled 
up  agreeably  to  the  truth) ;  and  the  claimant  shall,  before 
his  examination,  or  his  signing  the  petition  or  application, 
pay  to  the  minister,  officiating  minister  or  curate,  a  fee  of 
two  shillings  and  sixpence  for  his  trouble  on  the  occasion ; 
and  the  said  paper  being  in  all  things  completed  according 
to  the  directions  therein  and  hereby  given,  the  same  shall  be 
returned  by  the  minister,  officiating  minister  or  curate,  by 
the  general  post,  addressed  to  the  treasurer  or  paymaster  of 
[111]  his  majesty's  navy,  London;  and  he  on  receiving  the 
same  shall  direct  the  inspector  to  examine  it,  and  make  such 
inquiry  relative  thereto  as   may  appear  to  him  necessary; 
and,  if  he  shall  be  satisfied,  to  make  out  a  certificate,  stating 
the  application  of  the  party  to  his  office,  containing  the  par- 
ty's description,  and  stating  whether  he  is  sole  or  one  of  th^ 
next  of  kin  of  the  deceased,  the  original  place  of  residence 
of  the  deceased,  and  whether  seaman  or  marine,  and  the 
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name  of  the  ship  he  belonged  to,  and  that  he  died  intestate, 
and  whether  bachelor  or  widower,  together  with  the  time  of 
bis  death ;  and  that  it  appearing  that  no  will  of  the  deceased 
has  been  lodged  in  the  office,  he  therefore  grants  such  ab- 
stract of  the  application,  and  certifies  that  he  believes  what 
is  stated  to  be  tine ;  and  that  such  party  may  obtain  letters 
of  administration  to  the  effects  of  the  deceased,  which  ap- 
pear not  to  exceed  a  sum  specified,  provided  such  party  is 
otherwise  entitled  thereto  by  law :  to  which  certificate  there 
shall  be  subjoined  a  notice,  that  the  previous  commission  or 
requisition  is  to  be  addressed  agreeably  to  the  superscription 
of  the  within  cover,  in  which  the  same  is  to  be  enclosed  and 
forwarded  by  the  proctor ;  and  when  the  commission  or  re- 
[IIS]  quisidon  shall  be  returned  to  the  office,  it  will  be  for- 
warded to  him,  and  he  is  then  to  sue  out  letters  of  adminis- 
tration, and  send  them  to  the  inspector,  with  his  charged 
noted  thereon ;  and  then  this  certificate  the  inspector  shall 
sign,  and  address  to  a  proctor  in  Doctors'  Commons^  and 
shall  at  the  same  time  enclose  therein  a  letter  addressed  to 
the  ministers  and  churchwardens,  or  elders  (as  the  case  may 
be),  of  the  parish  within  which  the  party  then  resides,  franked 
by  the  treasurer,  paymaster,  or  inspector,  in  which  the  pre- 
vious commission  or  requisition  is  to  be  enclosed,  informing 
him  of  the  application  attested  by  him  and  the  two  church- 
wardens or  elders,  and  requiring  him  to  swear  the  party  ac- 
cordingly, provided  he  answers  the  description  contained  in 
such  commission  or  requisition ;  and  when  the  same  is  exe- 
cuted, to  return  it  to  the  treasurer  or  paymaster  of  his  ma- 
jesty's navy,  London,  and  to  specify  and  describe  the  re- 
ceiver-general of  the  land-tax,  collector  of  the  customs  or  of 
the  excise,  or  the  clerk  of  the  cheque,  whose  abode  is  nearest 
to  the  party  applying,  when  such  person  will  be  directed  to 
pay  him  the  wages  due  to  the  deceased ;  and  the  proctor 
shall,  immediately  on  receipt  of  such  certificate  enclosed  in 
such  letter,  sue  out  the  previous  commission  or  requisition, 
and  enclose  it,  with  instructions  for  executing  the  same,  in 
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such  letter,  and  shall  transmit  the  letter  by  the  general  post 
[113]  to  the  minister  agreeably  to  the  address  put  thereon, 
by  the  treasurer  or  paymaster  of  the  navy,  or  the  inspector. 

If  the  minister,  officiating  minister  or  curate,  shall  reject 
the  petition  or  paper  for  want  of  proof  to  his  satisfaction  of 
the  claimant  being  the  person  entitled  to  letters  of  adminis- 
tration of  the  deceased's  effects,  such  minister,  officiating- 
minister  or  curate,  shall  state  his  reasons  for  such  rejection 
on  the  petition  or  paper,  and  return  the  same,  addressed  to 
the  treasurer  or  to  the  paymaster  of  the  navy  ;  and  in  case  no 
application  shall  be  made  to  the  minister,  officiating  minister 
or  curate,  by  the  claimant,  or  no  effectual  steps  shall  be  taken 
by  such  claimant,  so  as  to  complete  the  petition  or  paper» 
and  the  certificates  thereon,  within  the  space  of  two  calendar 
months  from  the  date  of  the  inspector's  letter  accompanying 
such  petition  or  paper,  the  minister,  officiating  minister  or 
curate,  shall  at  the  expiration  of  that  time  return  the  petition 
or  paper,  addressed  to  the  treasurer  or  to  the  paymaster  of 
the  navy,  with  his  reason  for  doing  so  noted  thereon. 

The  minister  shall,  immediately  upon  the  receipt  of  such 
letter,  with  the  previous  commission  or  requisition  or  other 
instrument  enclosed  therein,  take  such  steps  as  to  him  may 
seem  proper  or  necessary  for  procuring  the  execution  of  such 
previous  commission  or  requisition,  or  other  instrument 
transmitted  by  the  proctor  to  be  executed ;  and  being  exe- 
cuted, he  shall  transmit  the  same  to  the  treasurer  or  to  the 
paymaster  of  his  majesty's  navy,  London :  who  shall,  imme* 
diately  upon  the  receipt  thereof,  send  the  previous  commission 
or  requisition,  or  other  legal  instrument  executed  by  the  per- 
son applying  for  the  administration  to  the  proctor  employed 
in  Doctors'  Commons^  who  shall  forthwith  sue  out  and  pro- 
cure letters  of  administration  in  favour  of  the  person  so  ap- 
plying for  the  same,  in  the  manner  and  form  above-men- 
tioned, to  the  estate  and  effects  of  the  intestate. 

As  soon  as  any  letters  of  administration,  or  probates  of 
wills,  or  letters  of  administration,  with  will  annexed,  have 
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been  obtained  and  passed  the  seal  of  the  proper  court  in  the 
manner  directed,  the  proctor  who  sued  them  out  shall  imme- 
diately send  the  same,  addressed  to  the  treasurer  or  to  the 
paymaster  of  his  majesty's  navy,  together  with  a  copy  of  the 
will,  and  an  account  of  his  charges  and  expences  in  obtaining 
the  same ;  which  shall  not  exceed  the  sum  or  sums  therein- 
after specified ;  and  the  treasurer  or  paymaster  of  his  ma- 
jesty's navy,  upon  receiving  such  letters  of  administration, 
or  probates  of  wills,  or  letters  of  administration  with  will  an- 
nexed, shall  direct  the  inspector  of  seamen's  wills  to  issue  a 
check  containing  the  heads  thereof;  and  the  inspector  shall 
note  thereon  the  amount  of  the  proctor  s  charges  and  ex- 
pences, provided  the  same  shall  be  at  and  after  the  rates 
allowed  to  be  charged;  and  likewise  specify  and  describe 
upon  the  said  check,  the  revenue  officer  or  clerk  of  the  cheque 
residing  nearest  to  the  administrator  or  executor,  so  to  be 
named  in  such  check,  if  such  communication  shall  have  been 
made  to  him ;  which  check  so  prepared,  shall  be  delivered 
over  by  him  to  the  administrator  or  executor,  together  with 
the  copy  of  the  will  transmitted  to  hitn  by  the  proctor,  the 
copy  being  first  stamped  by  the  inspector,  if  the  administra- 
tor, or  the  administrator  with  will  annexed,  or  the  executor, 
shall  be  present  or  demand  the  same  in  person ;  but  if  he 
shall  not  be  present,  but  be  and  reside  at  a  distance,  then 
the  inspector  shall  deliver  such  check  and  such  copy  of  will 
to  the  deputy-paymaster. 

No  proctor  shall  deliver  any  letters  of  administration,  pro- 
bate of  will^  or  letters  of  administration  with  will  annexed, 
to  any  person  but  the  treasurer  or  paymaster  of  the  navy,  or 
the  inspector  of  seamen's  wills,  under  a  penalty  of  one  hun- 
dred pounds. 

For  further  penalties  upon  a  proctor  acting  contrary  to 
the  provisions  of  the  act,  vtcfe  supra,  64. 

The  statute  also  prescribes  similar  regulations  in  regard  to 
the  grant  of  administration  to  a  creditor  of  such  intestate. 
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[114]    SECT.  VII. 

Of  itdministratians  in  cctse  of  the  death  of  the  administrator^ 
or  of  the  executor  inteitate. 

I  AM  now  to  consider  the  effect  of  the  death  of  an  executor 
or  administrator  with  regard  to  the  administration. 

Where  administration  is  granted  to  two^  and  one  dies,  the 
survivor  shall  be  sole  administrator ;  (o)  for  it  is  not  like  a 
letter  of  attorney  to  two,  where  by  the  death  of  one,  the  au- 
thority ceases,  but  it  is  an  office  analogous  to  that  of  an  exe- 
eutor,  which  survives.  (A) 

An  adnunistrator  is  merely  the  officer  of  the  ordinary, 
prescribed  to  him  by  act  of  parliament,  in  whom  the  deceased 
has  reposed  no  trust ;  and  therefore,  on  the  death  of  that  of- 
ficer, it  results  to  the  ordinary  to  appoint  another*  And  if 
A.'s  executor  die  intestate,  the  administrator  of  sueh  execu- 
tor has  clearly  no  privity  or  relation  ta  A.,  since  he  is  com- 
missioned to  administer  the  effects  only  of  the  intestate  exe- 
[115]  cutor,  and  not  of  the  original  testator.  In  both  these 
cases,  therefore  it  is  necessary  for  the  ordinary  to  commit 
another  administration,  {e) 

But,  with  regard  to  the  speciea  of  administration  to  be 
thus  granted,  a  distinction  arises  between  the  case  where  the 
executor  or  next  of  kin  had  before  his  death  taken  out  pro* 
bate  or  letters  of  administration,  and  where  he  had  omitted 
to  do  so. 

If  an  executor  die  before  probate,  his  executor  cannot 
prove  or  take  on  himself  the  execution  of  the  will  of  the  ori- 


a  4  Bum.  Eccl.  L.  241.  Hudson  Abr.  69.    Com.  Diff.  Admon.  B.  7. 

idson,  Ca.  temp.  Talb.  127.  (e>  Com.  Dig.  Admon.  B.  6.    4 

(6)  3  Bac.  Abr.  56.    Adams  v.  Burn.  Eccl.  L.  241.     1  Roll.  Abr. 

Buckland,  2  Vcm.  514.     11  Vin.  907.    2  Bl.  Com.  506. 
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ginal  testator,  because  he  is  not  thereby  named  executor  to 
such  testator.  He  only  can  prove  the  will  who  by  the  will  is 
constituted  executor.  The  omission  of  the  first  executor  to 
prove  the  same  on  his  death  determines,  although  it  does  not 
avoid  the  executorship,  or  vacate  the  acts  which  he  has  per- 
formed in  such  character.  (cO 

When  this  case  occurs,  an  administration  must  be  granted, 
and  the  grantee  shall  be  the  representative  of  the  party  who 
originally  died;  but  it  shall  be  an  immediate  administration, 
that  is,  without  making  mention  of  the  executor,  whether  he 
did  in  point  of  fact  administer,  or  not ;  because  administer- 
[116]  ing  is  an  act  in  pais,  of  which  the  spiritual  court  can- 
not take  notice.  The  ordinary  must  commit  administration, 
as  it  appears  to  him  judicially ;  and  it  can  thus  appear  only 
by  the  probate,  (e) 

In  like  manner,  if  A.  die  intestate,  and  B.  be  entitled  to 
administer,  and  die  before  he  take  out  administration^  an 
immediate  administration  shall  be  committed :  in  such  case 
it  shall  be  granted  to  the  representatives  of  B.  if  the  only 
party  in  distribution,  in  preference  to  the  representatives  of 
A.,  because  by  the  statute  of  distributions  B.  had  a  vested  in- 
terest, and  in  such  grant  the  ecclesiastical  court  regards  the 
property ;  and  therefore  if  a  son  die  intestate  without  wife  or 
child,  leaving  a  father,  and  the  father  shall  himself  die  before 
be  takes  out  administration,  it  shall  be  committed  to  his  re- 
presentatives ;  {/)  and  so  it  has  been  held,  in  case  the  wife 
die  intestate,  and  the  husband  die  before  he  takes  out  admi- 
nistration, it  shall  be  granted  to  the  representatives  of  the 
husband ;  and  the  administrator  of  the  husband  cannot  re- 
cover her  choses  in  action,  without  taking  out  administra- 

{d)n  Vin.   Abr.  67,  90,   111.  308.    3  Bac.  Abr.  19. 

Wankford  v.  Wankford,  1  Salk.  308,  (/)  1 1  Vin.  Abr.  88, pi.  25.  Squib 

309.    Hayton  v.-  Wolfe,  Cro.  Jac.  v.  Wyn,  1  P.  Wma.  381.     Vide  alsa 

614,  pi.  4.  Shep.  Touch.  464.  Isted  Com.  Dig.  Admon.  B.  6.  FufeEarl 

v.  Stanley,  Dyer,  372.    Comber's  of  Winchelsea  v.  Norcliffe,  I  Vern. 

ise»  1  P.  Wms.  767.  403. 
(e)  Wankford  V. Wankford,!  Salk. 
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tion ;  (/)  but  it  is  now  settled  that  the  court  is  in  the  latter 
instance  bound  by  stat.  31  Ed.  S,  to  grant  administration  to 
the  next  of  kin  of  the  wife,  and  then  he  shall  be  a  trustee  in 
equity  for  the  husband's  representatives,  {g) 

If  the  deceased  executor  had  taken  out  probate,  or  the 
[117]  deceased's  next  of  kin  administration,  then  another 
species  of  administration^  which  hath  not  hitherto  been  men- 
tionedy  becomes  necessary,  namely,  an  administration  de 
bonis  non,  that  is  of  the  goods  of  the  deceased  left  unad- 
ministered  by  the  former  executor  or  administrator,  by  the 
grant  of  which,  such  administrator  de  bonis  non  becomes 
the  only  personal  representative  of  the  party  originally  de- 
ceased. (A) 

Where  A.  died  intestate,  and  B.  his  next  of  kin  who  was 
entitled  to  administration,  received  a  debt  and  died  without 
administering,  and  C.  the  executor  of  B.  took  out  adminis- 
tration to  A.,  of  the  goods  left  unadministered  by  B.,  it  was 
held,  that  the  payment  to  B.  was  no  bar  to  an  action  by 
C.  (AA) 

Administration  of  either  species  is,  generally  speaking, 
granted  to  the  next  of  kin  of  such  party.  But  in  case  there 
be  a  residuary  legatee,  it* shall  be  granted  to  him  in  prefer- 
ence to  such  next  of  kin  on  the  principle  above  stated,  be- 
cause the  next  of  kin  has  then  no  interest  in  the  property,  (t) 
Thus  where  A.  made  C.  executor  and  residuary  legatee,  and 
B.  made  C.  executor  without  giving  him  the  surplus,  and  C. 
afterwards  died  intestate,  it  was  held,  that  the  administrator 
of  C.  should  be  administrator  de  bonis  non  of  A.,  but  that  the 
next  of  kin  of  B.  should  be  administrator  de  bonis  non  of 


(/)  Betts  v.  Kimpton,  2  Barn.  &  General  v.  Hooker,  2  P.  Wma.  340. 

Adol.  273.  Com.  Dig.  Admon.  B.  1.     Flowd. 

{jg)  Elliott  V.  Collier,  3  Atk.  626.  279.    3  Bac.  Abr.  19. 

S.  C.    1  Ves.  16,  and  1  Wils.  169.  (*A)  Mitchell   v.    Moorman,    1 

4  Bum.  Eccl.  L.  235.  11  Vin.  Abr.  Youn.  &  Jerv.  21. 

88,pl.27.  Sqmbv.Wyn,lP.Wm8.  (t)  Com.   Dig.    Admon.    B.    6. 

382,  note  1.  Vide  infra,  2 17.  Thomas  v.  Butler,  1  Ventr.  219. 

(A)  11  Vin.  Abr.  111.    Attorney-  S.  C.  2  Lev.  56.     3  Bac.  Abr.  19. 
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B.  (i)  If  the  residue  be  bequeathed  to  several  persons,  such 
administration  may  be  granted  to  all  or  either  of  them,  as  in 
the  case  of  an  original  administrator,  although  there  be  no 
present  residue.  (/)  But  for  such  purpose  there  must  be  a 
[118]  complete  disposition  of  the  property,  {m)  If  the  exe- 
cutor be  himself  residuary  legatee,  although  he  refused,  or, 
be/ore  he  proved  the  will,  died  intestate^  an  immediate  admi* 
nistration  with  the  will  annexed  shall  be  granted  to  his  ad- 
ministrator, (n)  If  an  executor  be  residuary  legatee,  although 
he  refused,  or  died  before  probate,  leaving  a  will,  his  executor 
will  be  entitled  to  such  administration,  (o)  If  an  executor 
and  residuary  legatee  after  probate,  die  intestate,  administra- 
tion de  bonis  non,  with  the  will  annexed  of  the  testator,  shall 
be  granted  to  the  administrator  of  such  executor.  If  Sijeme 
covert  executrix  die  intestate,  then  as  to  the  effects  which  she 
had  in  that  capacity,  administration  shall  be  granted  to  the 
residuary  legatee  if  any,  or  to  the  next  of  kiaof  the  testator. 
If  she  were  herself  residuary  legatee,  it  shall  be  granted  to 
her  husband,  {p ) 

Where  there  are  two  executors,  of  whom  only  one  proves 
and  dies,  and  then  the  other  renounces,  the  executors  of  the 
acting  executor  have  no  concern  with  the  administration  of 
the  goods  unadministered,  but  the  same  shall  be  granted 
to  the  next  of  kin,  or  residuary  legatee  of  the  first  testa- 
tor, (q) 

[119]  So,  if  there  be  two  executors,  one  uf  whom  appoints 
an  executor  and  dies,  and  the  survivor  dies  intestate,  the 
executor  of  the  executor  shall  not  intermeddle  with  the  first 
testator's  efiects  ;  for  the  power  of  his  testator  was  determined 


(*)  11  Vin.  Abr.  87.    Farrington         (p)  11  Vin.  Abr.  89,  91,   111. 

V.  Knightly,  Free.  Chan.  567.  Rachfield  v.  Careless,  2  P.  Wins, 

(Z)  Com.Dig.Admon.B.e,  Vide  161.  4  Bum.  Eccl.  L.  236.  3  Salk. 

Thomas  v.  Butler,  2  Lev.  56.  21.     11  Vin.  Abr.  90,  91,  95,  108. 

(m)  11  Vin.  Abr.  89.    Jo.  226.  Vanthieuson  v.  Vanthieuaon,  Fitz- 

(»)  11  Vin.  Abr.  88,  92.    2  Roll.  gibb.  203.    Johnson's  case,  Poph. . 

Rep.  158.  106. 

(o)Com.  Dig.  Admon.  B.6.  Isted         (q)  Com.Dig.  Admon.B.l.  House 

▼.  Stanley,  Dy.  372.  v.  Lord  Petre,  Salk.  311. 
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by  bis  death,  and  the  executorship  vested  solely  in  the  other 
executor  as  survivor. 

So  where  an  adminbtrator  b  appointed  during  the  mi- 
nority of  the  executor  of  an  executor,  he  has  no  authority  to 
intermeddle  with  the  effects  of  the  original  testator.  The 
ordinary,  in  either  case,  shall  commit  administration  de  bonis 
non  to  the  next  of  kin  or  residuary  legatee  of  the  original 
testator,  {z) 


SECT.  VIII. 


How  administration  shall  be  granted-^when  void — when 
voidable — of  repealing  the  same^how  a  repeal  affects 
mesne  acts. 

9 

Administration  is  generally  granted  by  writing  under  seal ; 
it  may  also  be  committed  by  entry  in  the  registry,  without 
letters  sub  sigiUo;  but  it  cannot  be  granted  by  parol,  (a) 

[ISO]  In  letters  of  administration,  the  style  of  jurisdiction, 
as  well  as  the  name  of  the  ordinary,  shall  be  inserted.  (6) 

A  party  may  refuse  the  office,  nor  can  the  ordinary  com- 
pel him  to  accept  it.  (c) 

Where  administration  is  improperly  granted,  a  distinction 
occurs  between  administrations  which  are  void,  and  such  as 
are  only  voidable. 

If  there  be  an  executor,  and  administration  be  granted 
before  probate  and  refusal,  it  shall  be  void  on  the  will's  being 
afterwards  proved,  although  the  will  were  suppressed,  or  its 
existence  were  unknown,  {d)  or  it  were  dubious  who  was 

U)  U  Vin.  Abr.  67,  in  note  89.  Admop.  B.  7. 

Off.  Ex.  101.    Idmmer  v.  Every,  (6)  4  Bum.  Eccl.  L.  273. 

Cro.  Eliz.  211.    3Bac.  Abr.  13.  Tc)  JM.  233. 

(a)  llVin.Abr.70.  iinoj.lShow.  (rf)  Com.  Dig.   Admon.    B.    1. 

408, 409.  Godolph.  231.  Com.  Dig.  Plowd.  279, 282. 


CHAP.  III.]    ADMINISTRATION,    HOW    GRANTED.  120 

executor,  (e)  or  he  were  concealed  or  abroad  (/)  at  the  time 
of  granting  the  administration.  Or,  if  there  be  two  execu- 
tors, one  of  whom  proves  the  will,  and  the  other  refuses,  and 
he  who  proved  the  will  dies,  and  administration  is  granted 
before  the  refusal  of  the  survivor,  subsequently  to  the  death 
of  his  co-executor ;  or  if  granted  before  the  refusal  of  the 
executor,  although  he  afterwards  refuse,  (g)  such  adminis- 
tration shall  be  void.  It  shall  also  be  void  if  granted  on  the 
ground  of  the  executor's  becoming  a  bankrupt,  as  it  was 
{121]  before  the  stat.  S8  Geo.  3,  c.  87,  if  committed  durante 
mifwritate,  where  the  infant  executor  had  attained  the  age 
of  -seventeen,  (h)  It  shall  also  be  void  if  granted  by  an  in- 
competent authority,  as  by  a  bishop,  where  the  intestate  had 
bona  notabiUa,  (t)  or  by  an  archbishop,  of  effects  in  another 
province,  (i) 

In  all  these  instances  the  administration  is  a  mere  nullity. 
The  executor's  interest  the  ordinary  is  capable  of  divest- 
ing. 

In  a  case  where  the  archbishop  issued  administration  of 
goods  within  a  peculiar,  and  it  was  in  evidence,  that  inhibi- 
tions had  been  issued  by  the  archbishop  in  respect  of  that 
peculiar,  and  no  evidence  tending  to  shew  that  the  adminis- 
tration granted  was  void,  the  court  held,  that  the  adminis- 
tration if  not  valid,  was  at  least  voidable  only,  and  not 
▼oid.  (**) 

But  there  is  another  description  of  cases,  where  admi- 
nistration is  not  void,  but  voidable  only  by  the  act  of  the 
spiritual  court,  as  if  administration  be  granted  to  a  party 
not  next  of  kin,  (/)  or  to  one  of  kin  together  with  one  not  of 

(e)  (}om.  Dig.  Admon.    B.    1.  Admon.  B.  3.    Blackborongh  v. 

Robin's  case,  Moore,  636.  Davis,  1  Salk.  39.     1  P.  Wms.  44, 

(/)11  Vin.Abr.  68.    Abram  v.  767,  S.  C. 

Oinningbam,  2  Lev.  182.  {h)  Allison  v.  Dickenson,  Hard. 

(^)  Com.  Dig.  Admon.  B.  2,  B.  216. 

10.  Abram  v.  Gonningbam,  2  Lev.  (kk)  Lysons  v.  Barrow,  2  Bing. 

182.     Vide  Anon,  1  Show.  411.  N.  C.  486. 

ih)  11  Vin.  Abr.  99.    5  Ck>.  29  (I)  Com.    Dig.    Admon.   B.  6. 

b«  Blackborongh  v.  Davis,  Salk.  38. 

(t)  3  Bac.  Abr.  36.    Com.  Dig.  1  P.  Wms.  43,  S.  C, 
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kin,  as  to  a  sister  and  her  husband,  (m)  or  to  the  wife's  next 
of  kin  instead  of  the  husband;  (n)  or  if  it  be  granted  on  the 
refusal  of  an  executor  who  had  before  administered ;  (o)  or  if 
it  be  granted,  non  vocatujure  vocandis,  without  citing  the 
necessary  parties ;  (p)  or  to  a  stranger ;  (q)  or  by  fraud  and 
misrepresentation,  though  otherwise  duly  granted,  (r)  as 
where  the  grantee  by  false  suggestions  prevented  a  party  in 
equal  degree  from  applying ;  or  in  case  administration  be 
[122]  granted  in  consequence  of  the  incapacity  of  the  next 
of  kin,  and  the  incapacity  be  removed ;  (s)  or  if  the  grantee 
shall  become  non  compos  mentis,  or  otherwise  incapable ;  (/) 
or  if  it  be  granted  to  a  creditor  before  the  renunciation  of  the 
next  of  kin ;  (u)  it  is  not  void,  but  voidable,  and  may  be  re- 
pealed* 

If  there  be  a  residuary  legatee,  and  administration  be 
granted  to  the  next  of  kin,  though  not  void,  it  may  also  be 
repealed,  whether  there  be  any  present  residue  or  not.  (w) 

Although  Sifeme  covert  die  entitled  to  several  debts  due 
to  her  before  marriage,  which  by  law  do  not  belong  to  the 
husband,  and  her  next  of  kin  appear,  and  take  out  adminis- 
tration, it  shall  be  repealed,  and  administration  granted  to 
the  husband,  (x) 

If  there  be  two  grants  of  administration,  one  by  the  me- 
tropolitan, and  the  other  by  the  bishop,  where  they  were  not 
bona  notabilia,  the  prerogative  administration  may  be  re- 
pealed, (f/) 


(m)  Ck>m.  Dig.  Admon.  B.  8.  Al.  Best,  1  Sid.  373. 

36.  (0  11  Vin.  Abr.  115,  116. 

(n)  11  Vin.  Abr.  85.  ilTKm.  iSid.  (m)  Com.   Dig.  *Admon.    B.   6. 

409.  Blackborough  v.  Davis,  1  Salk.  38. 

(o)  Com.  Dig.  Admon.  B.  8.  Off.  4  Burn.  Eccl.  L.  249.    Harrison  v. 

Ex.  40, 41 .  Weldon,  Stra.  91 1 . 

(p)  11  Vin.  Abr.  115.  Com.  Dig.  (w)  Com.    Dig.  Admon.   B.  8. 

Admon.B.8.  Ravenscroft  v. Ravens-  Thomson  v.  Butler,  2  Lev.  56.     1 

croft,  1  Lev.  305  Ventr.  219,  S.  C. 

{q)  U  Vin.  Abr.  95.     Wilson  v.  (a?)  11  Vin.  Abr.  92,  in  note  116. 

Patemau,  Moore,  396.  Dubois  v.  Trant,  12  Mod.  438. 

(r)  J 1  Vin.  Abr.  114,  117.    Har-  (y)  11  Vin.  Abr.  114.    Aliens  v. 

rison  V.  Mitchell,  Fitzgibb.  303.  Andrews,  Cro.  Eliz.283.  Com.  Dig, 

(*)  n  Vin.  Abr.  115.     Offley  v.  Admon.  B.  8. 
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At  common  law  the  ordinary  might  repeal  an  administra- 
tion at  his  pleasure^  but  now,  since  the  stat.  21  Hen.  8,  if 
[1S3]  administration  be  regularly  granted  to  the  next  of  kin, 
according  to  the  proyisions  of  the  same,  the  ordinary  has 
no  such  discretion.  If  he  assign  a  cause  for  a  repeal,  the 
temporal  courts  are  to  judge  of  its  sufficiency.  {«)  Thus  it 
was  held,  that  where  the  ordinary  had  elected  to  grant  ad- 
ministration to  the  father,  he  had  no  power  of  repealing  the 
administration  at  the  suit  of  a  party  alleging  herself  to  be 
the  widow,  (a) 

So  where  administration  was  granted  to  a  sister,  a  married 
woman,  pending  a  caveat  entered  by  the  brother,  on  appeal 
it  was  adjudged  that  the  administration  should  not  be  re- 
voked at  his  suit,  (b) 

And  where  administration  was  granted  to  the  younger  brother, 
and  the  elder  brother  sued  to  repeal  it,  the  decision  was  the 
same ;  but  in  that  case  it  was  intimated  it  would  have  been 
different  if  the  administration  had  been  git^nted  pending  a 
caveat  (c)  Nor,  if  administration  be  granted  to  a  creditor, 
and  afterwards  a  creditor  to  a  larger  amount  appear,  shall 
it  be  revoked  for  him.  (d)  So  where  administration  during 
the  infancy  of  the  intestate's  sister  was  committed  to  the 
[124]  great^grandmother,  and  though  the  grandfather,  the 
plaintiff  in  prohibition,  suggested  that  the  administration  was 
granted  by  surprise,  and  that,  as  he  was  nearer  of  kin,  it 
ought  to  be  granted  to  him ;  the  court  thought,  in  this  in- 
stance, propinquity  to  be  no  gi*ound  of  preference,  and, 
since  the  ordinary  had  no  power  at  common  law  to  grant 
such  administration  in  the  case  of  an  infant  next  of  kin, 
but  only  in  that  of  an  infant  executor,  having  once  executed 

{z)  n  Vin.  Abr.  114.    4  Bum.  179. 

Ecd.  L.  248,  249.    Ck)m.  Dig.  Ad-  (6)  11  Vin.  Abr.  115.    Offley  v. 

mon.  B.  8.  Blackborough  v.  Davis,  Best,  1  Lev.  186. 

1  P.  Wms.  42.    Sed  vide  Skinner,  (c)  11  Vin.  Abr.  116.    Ayliffe  v. 

156.  Ayliffe,  2  Kebl.  812.     Harrison  v. 

(a)  Sand's  case,  Raym.  93,  S.  C.  Mitchell,  Fitzgib.  303. 

3  Salk.  22.    11  Vin.  Abr.  116.    S.  (d)  11  Vin.  Abr.  116.  Dubois  v. 

C.  I  Kebl.  667,  683.    S.  C.  1  Sid.  Trant,  12  Mod.  438. 
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his  authority,  the  grant  ought  not  to  be  repealed,  (e)  So 
where  A.,  an  infiuit,  was  made  executor  and  residuary  le- 
gatee,  and  if  he  died  under  age,  then  B.,  another  infant,  was 
appointed  residuary  legatee,  and  on  the  like  contingency, 
the  residue  was  bequeathed  to  C. ;  administration  during  the 
minority  of  A.  was  granted  to  M .  his  mother ;  A.  died  in- 
testate under  age,  B.  was  still  an  infant ;  and  on  the  question 
whether  the  administration  might  be  repealed  and  granted 
to  C,  the  court  seemed  to  be  of  opinion  that  the  ordi- 
nary had  executed  his  authority,  and  that  M.  should 
not  be  divested  of  the  administration  during  the  infancy 
of  B.(/) 

So  also  administration  de  bonis  noHj  with  the  will  annexed, 
granted  to  one,  where  two  had  equal  right,  is  good,  and  shall 
not  be  revoked,  (g) 

[125]  But,  in  general,  if  administration  be  granted  to  a 
wrong  party,  in  such  case  the  ordinary  may  repeal  it,  and 
grant  it  to  another,  for  he  has  not  executed  his  authority, 
and  it  is  a  power  incident  to  every  court  to  rectify  its  er- 
rors, {h) 

Therefore,  where  a  feme  covert  has  died  intestate,  and  her 
next  of  kin  had  obtdned  administration,  it  was  adjudged 
that  it  should  be  repealed  at  the  suit  of  the  husband,  because 
the  ordinary  had  no  power  or  election  to  grant  it  to  any 
other  than  to  him.  (f) 

A  person  in  possession  of  an  administration,  is  not  bound 
to  propound  his  interest  till  the  party  calling  in  question  the 
grant  has  first  propounded  and  proved  his.  (k) 

If  the  administration  be  repealed  for  want  of  form  in  the 

(e)  11  Via.  Abr.  100,  116.    Ld.  Eccl.    L.  248,  249.     Ck>in.    Dig. 

Grandison  v.  Countess  of  Dover,  3  Admon.  B.  8.  Blackburn  v.  Davis, 

Mod.  23,  25.     Ld.  Grandison  v.  1  P.  Wms.  42.    Sed  vide  Skinner, 

Countess  of  Devon,  Skin.  155.  Vide  156. 

Sadler  v.  Daniel,  10  Mod.  21.  (i)  11  Via.  Abr.  116.    4  Bun. 

(/)  11  Vin.  Abr.  116.  Dubois  v.  Eccl.  L.  248.    Sand's  case,  3  Salk. 

Trant,  12  Mod.  436,  438.  22. 

(ff)  11  Vin.  Abr.  116.    Taylor  v.  (k)  Dabbs  v.  Chisman,  1  Phill. 

Sbore,  2  Jo.  161.  Rep.  155.    Hibben  v.  Calembeiir, 

(h)  11  Vin.  Abr.  114.    4  Bum.  ib.  166. 
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grant,  in  such  case  the  ordinary  must  regrant  it  to  the  same 
party,  although  there  be  others  in  equal  degree.  (/) 

If  administration  be  repealed  quia  improvide,  that  is, 
where,  on  a  false  suggestion  in  respect  to  the  time  of  the 
intestate's  death,  it  issued  before  the  expiration  of  a  fortnight 
from  that  event ;  or  where  the  court  on  committing  it  took 
security  inadequate  to  the  value  of  the  property,  it  shall  be 
granted  to  the  same  person,  (m) 

Nor  can  the  ordinary  revoke  the  grant  on  account  of 
[1£6J  abuse,  although  the  letters  were  issued  after  a  caveat 
entered,  for  he  ought  to  take  sufficient  caution  in  the  first 
instance  to  prevent  mal-administration.  (d)  Nor  can  he  re- 
voke it  on  the  administrator's  omission  to  bring  in  an  inven- 
tory and  account,  (o) 

If  the  grant  regularly  issue,  and  subsequent  letters  of 
administration  be  obtained  by  collusion,  such  subsequent 
letters  are  void,  and  shall  not  repeal  the  former  adminis- 
tration, (p) 

Some  authorities  maintain,  that  if  the  ordinary  commit 
administration  to  the  wrong  party,  and  then  commit  it  to 
the  right,  the  second  grant  is  a  repeal-  of  the  first  without 
any  sentence  of  revocation ;  {g)  but  in  other  cases  it  is  held, 
that  the  first  is  not  avoided  except  by  judicial  sentence,  (r) 
And  the  practice  is,  to  call  in  and  revoke  the  first  adminis- 
tration before  the  second  is  granted.  But  after  an  adminis- 
tration by  an  archbishop,  if  the  bishop  to  whom  it  belongs 
grant  administration,  and  then  the  first  administration  be 
repealed,  the  administration  granted  by  the  bishop  before 
the  repeal  shall  stand  good.  («) 

So,  in  all  cases  where  the  first  administration  is  repealed, 

(f)  11  Vin.  Abr.  116.     Offley  v.  (p)  11  Vin.  Abr.  114.     3  Ck).  78 

Bert,  1  Sid.  293.  b. 

(w)  Com.   Dig.  Admon.   B.   3.  (9)  11  Vin.  Abr.  114.      4  Bum. 

Offley  V.  Best,  1  Sid.  293.  Eccl.  L.  249. 

(«)  11  Vin,  Abr.  115.  Com.  Dig.  (r)  11   Vin.  Abr.   115  in  note. 

Admon.  B.  8.  Thomas  v.  Butler,  1  Pratt  v.  Stocke,  Cro.  Eliz.  315. 

Ventr.  219.  W  Cora.  Dig.  Admon.  B.  3,  8. 

(o)  11  Vin.  Abr.  116.  Sty.  102.  Co.  135  b. 
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[127]  the  second  shall  be  valid,  though  committed  after  the 
grant  of  the  first,  and  before  the  repeal  of  iU  (t) 

If  the  ecclesiastical  courts,  in  the  granting  or  repealing 
of  administrations,  shall  transgress  the  bounds  which  the 
law  prescribes  to  them,  a  prohibition  from  the  temporal 
eourts  shall  be  awarded,  as  in  the  case  above-mentioned, 
where  the  ordinary  has  granted  a  regular  administration,  and 
is  proceeding  to  repeal  it  on  insufficient  grounds,  such  as  mal- 
administration, {u}  or  that  the  letters  issued  after  a  caveat  en- 
tered :  (v)  but  no  prohibition  to  the  ecclesiastical  courts  shall 
issue  on  suggestion,  that  they  are  about  to  repeal  an  adminis- 
tration granted  by  surprise,  or  that  they  refused  to  commit 
the  administration  to  the  intestate's  next  of  kin,  but  were 
proceeding  to  grant  it  to  another,  for  the  point,  who  is  in 
fact  next  of  kin,  is  of  spiritual  cognizance,  and  must  be  con- 
tested before  the  spiritual  jurisdiction,  (w) 

How  far  the  repeal  of  an  administration  affects  the  in- 
termediate acts  of  the  former  administrator  remains  now  ta 
be  considered. 

And  here  we  must  again  recur  to  the  distinction  between 
1128]  such  administrations  as  are  void,  and  such  as  are  only 
voidable.  If  the  grant  be  of  the  former  description,  the 
mesne  acts  of  such  administrator  shall  be  of  no  validity  ;  as, 
if  administration  be  committed  an  the  concealment  of  a  will, 
and  afterwards  a  will  appear;  inasmuch  as  the  grant  was  void 
from  its  commencement,  all  acts  performed  by  the  adminis- 
trator in  that  character  shall  be  equally  void,  (a?)  Or  if  ad- 
ministration be  granted  before  the  refusal  of  the  executor^ 
a  sale  by  the  administrator  of  the  testator's  effects  shall  be 
void,  although  the  executor    afterwards  appear   and    re- 


(0  Ck>m.  Dig.  Admon.  B.  3.  Vide  (w)  Blackborough  v.  Davis,  1  P. 

2  Brownl.  1 19.  Wms.  43.  2  Bl.  Com,  112.  11  Vin. 

(«)  Thomas  v.  Butler,  1  Ventr.  Abr.  92.  115.    Com.  Dig.  Admon. 

219.  Al.  66.  B.  7,  8. 

(v)  Offley  v.  Best.  1   Lev.  186.  (a?)  Com.  Dig.  Admon.  B.   10. 

Dub.  S.  C.  1  Sid.  371.  1  Lev.  187.  Abram  v.  Cunningham,  2  Lev.  183. 

&  vide  supra.  3  Bac.  Abr.  50. 
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nounoe.  (y)  Or  if  the  executor  omit  proving  the  will, 
whereby  administration  is  granted  to  a  debtor^  the  executor 
may  afterwards  prove  it,  and  then  sue  the  administrator  for 
the  debt,  which  is  not  extinguished  by  the  administration,  {z) 
So  where  an  administratrix  sued  a  debtor  of  the  intestate^ 
and,  pending  the  suit,  another  by  firaud  procured  a  second 
administration  to  himself  jointly  with  her,  and  after  judg- 
ment released  to  the  debtor,  on  which  he  brought  an  audita 
querela^  and  in  the  mean  time  the  second  administration  was 
revoked,  the  release  was  held  to  be  of  no  avail,  (a) 

Thus  in  all  other  cases  the  acts  of  the  administrator  are  of 
no  effect,  where  the  administration  is  unlawftil  ab  initio. 

[129]  If  the  grant  were  only  voidable,  then  another  dis- 
tinction arises  between  the  case  of  suit  by  citation,  which 
is  to  countermand  or  revoke  former  letters  of  administra- 
tion ;  and  on  appeal  which  is  always  to  reverse  a  former 
sentence,  (b) 

In  case  of  an  appeal,  such  intermediate  acts  of  the  admi- 
nistrator shall  be  ineffectual;  because,  as  we  have  before 
seen,  the  appeal  suspends  the  former  sentence,  and  on  its 
reversal  it  is  as  if  it  had  never  existed,  (e) 

But  if  administration  be  only  voidable,  and  the  suit  be  by 
citation,  all  lawfiil  acts  by  the  first  administrator  shall  be 
valid,  as  a  ban&fide  sale,  or  a  gift  by  him  of  the  goods  of 
the  intestate;  and  such  gift  shall  be  available,  even  if  it 
were  with  intent  to  defeat  the  second  administrator,  or  were 
made,  pendente  lite,  on  the  citation ;  although  by  the  stat. 
13  EUz.  c.  5,  it  be  void  as  to  a  creditor,  {d)  So  if  adminis- 
tration be  committed  to  a  creditor,  and  aft;erwards  repealed 
on  citation  at  the  suit  of  the  next  of  kin,  such  creditor  shall 


(y)  II  Vin.  Abr.  95.    Abram  v.  (b)  6  Co.  18  b. 

Onmiiiighamy  2  Mod.  146.  (c) Allen  ▼.  Dundas,  sTenn  Rep. 

<«)  Com.  Dig.  Admon.  B.  10.  129.  11  Vin.  Abr.  117. 

Baxter  and  Bale's  case,  1  Leon.  90.  (d)  Com.  Dig.  Admon.  B.  9.    1 

11  Vin.  Abr.  94.  Salk.  38.  6  Co.  18  b.  11  Vin.  Abr. 

(a)  Com.  Dig.  Admon.  B.   10.  95. 
Anou.  Dyer,  339.  6  Co.  19. 
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retain  against  the  rightful  administrator ;  and  his  disposal  of 
the  goods  pending  the  cause,  and  before  sentence  of  repeal, 
shall  be  effectual,  {e)  If  an  admistrator  assign  a  term, 
and  on  a  subsequent  citation  to  repeal  the  administration, 
it  is  confirmed,  and,  on  appeal  the  sentence  is  reversed,  the 
[ISO]  assignment  shall  be  good,  for  the  repeal  is  merely  of 
a  sentence  on  citation,  and  therefore  of  the  nature  of  a  suit 
on  such  process ;  consequently  the  effect  is  the  same  as  if 
the  .first  administration  had  been  avoided  in  such  suit, 
and  not  as  if  an  appeal  had  been  brought  in  the  first 
instance.  (/) 

But  where  an  administrator  sold  a  term  in  trust  for  him- 
self, although  the  administration  were  revoked  on  a  suit  by 
citation,  and  not  on  an  appeal,  the  assignment  was  decreed 
to  be  set  aside,  (g) 

Whether  the  administration  be  void  or  voidable,  a  bond 
fide  payment  to  the  administrator  of  a  debt  due  to  the  estate 
shall  be  a  legal  discharge  to  the  debtor,  by  analogy  to  the 
case  before  stated  in  regard  to  such  payment  under  probate 
of  a  forged  will.  (A)  In  a  case  as  early  as  the  time  of  Charles 
the  Second,  where  the  administrator  of  the  lessee  paid  rent 
to  the  administrator  of  the  lessor,  and  the  latter  administra- 
tion was  repealed  and  granted  to  A.,  and  he  brought  an 
action  as  well  for  the  rent  paid  to  the  former  administrator 
of  the  lessor,  as  for  rent  which  accrued  due  subsequently  to 
the  repeal,  and  obtained  a  verdict  and  judgment  for  the 
same,  the  defendant  was  relieved  in  equity  in  regard  to  the 
[131]  rent  he  had  paid,  inasmuch  as  he  had  paid  it  to  the 
visible  administrator,  (f) 

This,  however,  is  to  be  understood  only  where  the  grant 
is  revoked  on  citation ;  if  it  be  reversed  on  appeal,  the  ad- 
minbtrator's  authority  was  suspended  by  the  appeal,  and  of 
course  such  payments  shall  be  void. 

(e)  Blackborough   v.    Davis,   1  (g)  l\  Vin.  Abr.  96.    Jones  v. 

Salk.38.  11  Vin.  Abr.  117.  Thomas  Waller,  2  Ch.  Ca.  129. 

V.  Butler,  1  Ventr.  219.  (A)  Allen  v.  Dundas,  3   Term 

(/)  Syms  V.  Syms,  Raym.  224.  Rep.  \2b  supra. 

Semine  v.  Semine,  2  Lev.  90.     1 1  («)  11  Vin.  Abr.  117.  Finch.  Rep. 

Vin  Abr.  118.  40. 
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But  whether  the  admmistration  be  void  or  voidable,  or  be 
revoked  on  citation  or  appeal,  if  an  action  be  brought  by  the 
administrator,  and,  while  it  is  pending,  administration  is 
committed  to  another,  the  writ  shall  be  abated,  (k) 

Or  if  the  administrator,  before  the  repeal,  obtain  a  judg- 
ment for  a  debt  due  to  the  intestate  he  is  not  entitled  to 
take  out  execution,  but  the  defendant  may  avoid  the  judg- 
ment by  an  audita  querela.  (/)  So,  if  the  defe.idant  be 
actually  in  execution,  the  judgment  shall  be  vacated  in  the 
same  manner,  and  the  execution  set  aside :  (,m)  for  in  such 
cases  the  plaintiff  had  no  authority  but  by  virtue  of  a  com- 
mission from  the  ordinary,  and  when  that  is  determined,  his 
authority  is  determined  with  it.  But  on  affidavit  to  stay 
execution  on  a  judgment  recovered  by  an  administrator,  on 
[13^]  the  ground  that  the  letters  of  administration  were  re- 
pealed  before  the  judgment  entered,  it  was  held  that  the 
matter  did  not  come  legally  in  question  before  the  court,  and 
tliat  the  party  ought  to  bring  an  audita  querela,  (n) 

If  administration  be  granted,  and  afterwards  an  executor 
appear,  if  the  administrator  have  paid  debts,  legacies,  or 
funeral  expences,  he  shall  be  allowed  to  deduct  such  pay- 
ments in  the  damages  recovered  against  him  in  an  action  by 
the  executor,  (o) 

If  administration  have  been  granted  to  a  creditor,  he  has  a 
right  to  maintain  it  against  the  executor  of  a  will  afterwards 
produced,  or  the  next  of  kin ;  it  is  not  to  be  revoked  on 
mere  suggestion,  and  he  is  at  liberty  to  shew  cause  why  it 
should  not  be  revoked,  (p) 

But  if  administration  be  granted  to  a  creditor,  and  he 
settles  his  own  debt  and  goes  away,  it  will  be  revoked,  and 
a  new  administration  granted.  (9) 

(*)  11  Vin.Abr.118.  Bro.Admon.  Life,  Yelv.  125.     3  Bac.  Abr.  51. 
pi.  3.  («)  11  Vin.  Abr.  117.    Styl.  417. 

(0  11  Vin.  Abr.  102,  117.    Ck)m.         (o)  3  Bac.  Abr.  60.  Row.  282 
Dig.  Admon.   B.   10.    Turner  v.         (p)  Elme  v.  Da  Costa,  1  Phill. 

Davies,  2  Sand.  140.  8.  C.  1  Mod.  Rep.  173. 
62.    Lut.  343.  (9)  In  re  Jenkins,  3  Phill.  Rep. 

(m)  11  Vin.  Abr.  117.     Ket  v.  33. 
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OF  THE  RIGHTS  AND  INTERESTS  OF  EXECUTORS  AND 
ADMINISTRATORS. 


CHAP.  I. 

OF  THE  GENERAL  NATURE  OF  AN  EXECUTOR's  OR  ADMINIS- 
TRATOR'S INTEREST — DISTRIBUTION  OF  THE  SUBJECT  WITH 
REFERENCE  TO  THE  DIFFERENT  SPECIES  OF  THE  DE- 
CEASED'S PROPERTY. 

An  executor  or  administrator  represents  the  person  of  the 
testator  or  intestate  in  respect  to  his  personal  estate,  the 
whole  of  which,  graerally  speaking.  Tests  in  the  executor 
immediately  on  the  testator's  death:  in  the  administrator,  on 
the  grant  of  letters  of  administration ;  (a)  and  such  grant  hath 
relation  to  the  time  of  the  intestate's  decease*  (6) 

The  interest  which  such  representative  takes  in  the  de- 
ceased's property  b  very  different  from  that  which  belongs 
to  him  in  regard  to  his  own.  Instead  of  being  an  absolute 
interest,  it  is  only  temporary  and  qualified.  He  is  not  en- 
titled in  his  own  right,  but  in  outer  droits  in  right  of  the  de- 
[134]  ceased.  He  is  intrusted  merely  with  the  custody  and 
distribution  of  the  effects,  (c)  Therefore  where  by  a  mar- 
riage settlement  stock,  the  property  of  the  husband,  was  set- 
tled upon  certain  trusts,  and  then  for  such  persons  as  he  should 
by  deed  or  will  appoint,  and  in  default  of  appointment  for 

(a)  Com.  Dig.  Admon.  B.  10, 11.         (c)  Off.  Er.  85, 8S.    Plowd.  182. 

Co.  Ldtt.  209.  3  Bac.  Abr.  57.  Off.  525.     U  Vin.  Abr.  54.    9  Co.  88 

Ex.  Suppl.  47.  b.    Rutland  v.  Rutland,  2  P.  Wms. 

(6)  Com.  Dig.  Admon.  B.  1.    2  212. 
Roll.  Abr.  554. 
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bis  executors  and  administrators,  and  he  died  without  making 
an  appointment,  it  was  held,  that  his  executrix  was  not  en- 
titled to  the  stock  beneficially,  but  that  it  was  to  be  adminis- 
tered by  her  as  part  of  his  general  personal  estate,  (c) 

Hence  also,  if  a  tenant  for  years  die,  having  appointed  him 
who  has  the  reversion  in  fee  his  executor,  whereby  the  term 
of  years  vests  also  in  him,  the  term  shall  not  merge,  for  he 
has  the  fee  in  his  own  right,  and  the  term  of  years  in  right 
of  the  testator,  and  subject  to  his  debts  and  legacies,  (d)  So 
if  an  executor  be  attainted  of  felony  or  treason,  he  incurs  a 
forfeiture  of  all  his  own  goods  and  chattels,  but  those  of 
which  he  is  possessed  as  executor  shall  not  be  forfeited,  (e) 

If  he  grant  all  his  property,  such  as  belongs  to  him  in  the 
character  of  executor  shall  not  pass,  unless  he  be  so  named  in 
the  grant,  (/)  or  unless  he  have  no  other  property,  {g) 

If  he  become  bankrupt,  the  commissioners  cannot  seize 
the  specific  effects  of  the  testator,  not  even  in  money,  which 
specifically  can  be  distinguished  and  ascertained  to  belong 
to  the  deceased,  and  not  to  the  bankrupt  himself.  (A)  Nor 
can  the  testator's  goods  be  taken  in  execution  for  the  execu- 
tor's debt,  either  on  a  recognizance,  statute,  judgment,  or 
[135]  for  his  debts  of  whatever  nature,  (f)  unless  there  be 
sufficient  evidence,  either  direct  or  presumptive,  of  the  exe- 
cutor's having  converted  the  goods  to  his  own  use,  (^)  or 
unless  he  consent  to  such  seizure,  and  then  it  differs  not  from 


(c)  Collier    v.   Sqiiire,  3   Russ.  Wras.  319.    Howard  v.  Jemmett, 
467.  3  Burr.  1369.    Bourne  v.  Dodsoo, 

(d)  2  Bl.  Com.  177.  1  Atk.  158. 

(e)  Marlow  v.  Smith,  2  P.  Wms.  (t)  1 1  Vin.  Abr.  272.  Com.  Dig. 
200.  Admon.  B.  10.     Off.  Ex.  86.    ft. 

(/)  Off.  Ex.  86.     Vide  2  Roll.  Farr.  v.  Newman,  4  Term  Rep. 

Abr.   58,  pi.  8.     Ld.   St.  John's  621.     Buller  J.  contra.     See  also 

case,  1  Leon.  263.     Shep.  Touch.  Whale  v.  Booth,  ibid,  625,  in  note, 

94.    Marlow  v.  Smith,  2  P.  Wms.  and  632. 

200.  (k)  Vide  Farr  v.  Newman,  and 

(^)  Hutchinson  v.   Savage,   Ld.  also  Quick  v.  Staines,  1  Bos.&  Pull. 

Raym.  1307.  293. 

(k)  Copeman  v.   Gallant,   ]    P. 
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any  other  alienation  ;  an  execution  acquiesced  in  being  equi* 
valent  to  a  conveyance.  (/) 

Tlierefore,  wliere  an  executor  brought  an  action  in  the 
court  of  exchequer^  suggesting  that  the  defendant  detained 
from  him  one  hundred  pounds,  which  he  owed  to  him  as 
executor  of  J.  S.,  whereby  he  was  the  less  able  to  pay  a 
debt  due  from  himself  to  the  crown ;  the  writ  was  abated, 
because  the  court  could  not  intend  that  the  king's  debt  could 
be  satisfied  by  a  judgment  recovered  by  the  plaintiff  in  that 
capacity,  {m) 

And  where  a  creditor  laid  by  for  six  or  seven  years,  per- 
mitting the  executor  to  remain  in  possession  of  the  testator's 
property,  the  court  refused  to  restrain  by  injunction  a  credi- 
tor of  the  executor  from  taking  in  execution  the  goods  of  the 
testator  for  the  executor's  own  debt,  (n) 

Nor  can  an  executor  bequeath  the  effects  which  he  holds 
in  that  right,  (o)  And  if  he  die  without  a  will,  his  adminis- 
trator shall  not,  as  we  may  remember,  intermeddle  with  the 
testator's  estate.  Nor  if  an  executor  die  in  debt,  shall  the 
effects  of  the  testator  be  liable  in  the  hands  of  the  execu- 
[136]  tor's  representative,  to  the  payment  of  the  executor's 
debts,  (p) 

So,  if  an  executrix  marry,  all  the  personal  chattels,  of  which 
she  is  possessed  in  her  own  right,  are  of  course  absolutely 
vested  in  the  husband.  But  in  respect  of  the  goods  of  the 
testator,  they  are  not  transferred  by  the  marriage,  (q) 

Nor  if  the  husband  of  an  executrix  sue  jointly  with  her 
for  a  debt  due  to  her  in  that  character,  and  she  die  after 
judgment,  and  before  execution,  can  the  husband  have  exe- 
cution on  the  judgment ;  for  although  he  were  privy  to  the 
judgment,  yet  he  shall  not  recover  the  debt,  because  it  be- 


{I)  Per  Lord  Mansfield,  in  Whale  (o)  1 1  Vin.  Abr.421.  Howd.  525 

V.  Booth.  Off.  Ex.  86. 

(w)  Off.  Ex.  87.  (p)  Off.  Ex.  86. 

(fi)  Ray  V.  Ray,  Coop.  Rep.  264.  (q)  Off.  Ex.  87. 
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longs  to  the  testator's  representative,  (r)  Nor  shall  a  term  in 
the  hands  of  the  husband  in  right  of  his  wife  as  administra- 
trix be  extendible  for  his  debt,  (s) 

But  where  A.  appointed  his  widow  executriXi  who  conti- 
nued in  possession  of  his  goods  during  three  months  after  his 
death,  and  at  the  end  of  that  time  married  B.,  and,  for  half  a 
year  after  the  marriage,  the  goods  were  treated  by  them  both 
as  the  goods  of  B.,  it  was  held,  that  they  might  be  taken  in 
execution  at  the  suit  of  B.'s  creditor,  {t) 

Such  is  the  nature  of  the  interest  to  which  an  executor  or 
[187]  administrator  is  entitled  in  that  right,  and  so  distin- 
guishable is  it  from  that  which  pertains  to  him  in  his  own. 

The  personal  property,  in  which  they  are  thus  respectively 
interested,  that  is  of  a  saleable  nature,  and  may  be  converted 
into  ready  money,  is  called  assets  in  the  hands  of  the  execu- 
tor, or  administrator,  that  is,  sufficient,  from  the  French 
cusex,  to  make  him  chargeable  to  a  creditor,  and  legatee,  or 
party  in  distribution,  so  far  as  such  goods  and  chattels 
extend,  (tf) 

The  personal  effects  comprehend  so  wide  a  circle,  that  in 
order  to  view  them  with  any  distinctness,  it  is  necessary  they 
should  be  arranged  in  a  variety  of  classes. 

I  shaU  therefore  first  consider  them  as  distinguished  into 
chattels  real,  and  chattels  personal,  in  the  deceased's  posses- 
sion at  the  time  of  his  death. 

I  shall  then  treat  of  such  as  were  not  in  his  possession. 
And, 

Among  such  as  were  not  in  his  possession,  of  things  in 
action,  as  well  as  those  where  the  cause  of  action  accrued  in 
his  lifetime,  as  those  where  it  accrued  after  his  death. 

I  shall  then  proceed  to  the  examination  of  such  chattels 
£138]  as  vest  in  the  executor,  or  administrator,  by  condition. 


(r)  1  RoU.  Abr.  889,  tit.  Execu-  {t)  Quick  v.  Staines,  3  Bos^  & 

tion.  Pull.  293. 

(s)  Ridler  V.  Punter,  Cro.  Eliz.  («)  1   Bl.  Com.  510.     Off.  Ex. 

291.  Suppl.  53.     Shep.  Touchst.  496. 
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by  remainder,  or  increase,  by  assignmentj  by  limitation,  and 
by  election. 

I  shall  next  enquire  what  chattels  go  to  the  heir,  successor, 
devisee,  or  remainder-man. 

Then  shew  to  what  the  widow  shall  be  entitled* 

Then  describe  the  nature  of  the  interest  of  a  donee  mortis 
causa* 

And  lastly,  point  out  how  effects,  which  an  executor  or 
administrator  takes  in  that  character  may  become  his  own. 


CHAP.  II. 

OF  THE  INTEREST  OF  AN  EX£CUTOR  OR  ADMINISTRATOR  IN 
TUE  CHATTELS  REAL  AND  PERSONAL. 


SECT.    I. 

Of  his  inieresi  in  the  chattels  real. 

First,  the  personal  representative  is  entitled  to  the  chattels 
real,  that  is,  such  as  concern  or  savour  of  the  realty,  as  terms 
for  years  of  houses,  or  land,  mortgages,  the  next  presenta- 
tion to  a  church,  estates  by  statute  merchant,  statute  staple, 
or  elegit,  interests  for  years  in  advowsons,  commons,  fairs, 
corodies,  estovers,  profits  of  leets,  and  the  like.  This  spe- 
cies of  chattels  is  styled  by  the  civil  law  immoveable  goods, 
and,  inasmuch  as  they  are  interests  issuing  out  of,  or  an- 
nexed to  real  estates,  in  the  immobility  of  which  they  parti- 
cipate, by  our  law  they  are  described  as  real.  And  also,  as 
the  utmost  period  of  their  existence  is  fixed  and  limited, 
either  for  such  a  space  of  time  certain,  or  till  such  a  parti- 
cular sum  be  raised  out  of  such  a  particular  income,  and 
consequently  are  distinguishable  from  the  lowest  estate  of 
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freehold,  the  duration  of  which  is  necessarily  indetenninate, 
they  are  denominated  chattels,  (a) 

[140J  Lands  devised  to  an  executor  for  a  term  of  years  for 
payment  of  debts  are  assets  in  his  hands,  (b) 

Leases  are  likewise  assets  to  pay  debts,  although  the  exe- 
cutor assent  to  the  devise  of  them,  (c)  And  in  case  a  term 
be  devised  to  the  executor,  and  he  enter,  and  die  before  pro- 
bate, the  term  shall  be  deemed  to  be  legally  vested  in  him  by 
bis  entry,  and  the  devise  executed  without  the  probate,  (d) 
So  a  lease  for  years  determinable  on  lives  is  a  chattel  in- 
terest, and  shall  vest  in  the  personal  representative  of  such 
lessee,  (e) 

If  an  estate  be  granted  to  A.  pur  autre  vie,  but  not  limited 
to  his  heirs,  and  A.  die  in  the  lifetime  of  the  cestui  que  vie, 
or  of  him  by  whose  life  it  is  holden,  as  there  is  no  special  oc- 
cupant, the  heir  not  being  named  in  the  grant,  it  shall,  by  the 
Stat  29  Car.  2,  c.  S,  go  to  the  executor,  and  be  assets  in  his 
hands  for  payment  of  debts,  and  after  payment  of  the  same, 
the  surplus  of  such  estate,  by  the  stat.  14  Geo.  2,  c.  20,  shall 
go  in  a  course  of  distribution  like  a  chattel  interest,  (f)  These 
statutes  operate  equally  on  grants  of  estates  pur  autre  vie  in 
incorporeal  hereditaments ;  as  if  rent  be  granted  to  A.  dur- 
ing the  life  of  another,  the  rent  by  virtue  of  these  provisions 
[141]  has  been  holden  to  continue  in  the  representatives  of 
the  grantee  dying  in  the  lifetime  of  the  cestui  que  vie*  (g) 

Where  A.,  tenant  for  three  lives  to  him  and  his  heirs,  as- 
signed ogirer  his  whole  estate  in  the  premises  by  lease  and  re- 

(a)  2  BL  Comr386.  3  Bac.  Abr.  Ch.  167.  S.  C.  1  P.  Wms.  39.  Duke 

57,58,60,61.  Off.  Ex.  53,64,73.  of  Devon,  v.  Atkins,  2  P.  Wms. 

llVin.  Abr.  173,  227.    Pynchvn  380.  Fufe  Atkin800,admx.  v.  Baker, 

▼.  Hanis,  Cro.  Jac.  371.     Off.  Ex.  4  Term  Rep.  229,  and  6  Term  Rep. 

SuppL  59.  291.     Milner  v.  Lord  Harewood, 

{b)  11  Vin.  Abr.  240.  2  Brownl.  18  Yes.  273. 

47.  (^)Harg.Co.Litt.41b.  Feame's 

(c)llVinAbr.233.  Chamberlain  Conting.  Rem.  232, 233.  3  P.  Wms. 

V.  Ciiamberlain,  1  Chan.  Ca.  257.  264,  in  note.     Kendal  v.  Micfield, 

(d)  Dyer,  367  a.  Barnard  46.   Vide  also  Stat.  5  Geo. 

{e)  Off.  Ex.  54.  3,  c.  17.     Sedvide,  2  Bl.  Com.  260. 

(/)  2  Bl.   Com.    120,   258,   259,  Vaiigh.  201, 
260.    Phillips  V.  Phillips,  Prec.  in 
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lease  to  B.  and  his  heirs^  reserving  rent  to  A.,  his  executors, 
administrators,  and  assigns,  with  a  proviso  that  on  non-pay- 
ment A.  and  his  heirs  might  re-enter ;  and  B.  covenanted  to 
pay  the  rent  to  A.,  his  executors  and  administrators ;  the  rent 
was  held  payable  to  A.'s  executor,  and  not  to  his  heir,  on 
the  ground  that  there  was  no  reversion  to  the  assignor,  and 
the  rent  was  expressly  reserved  to  the  executor.  That  there- 
fore the  proviso  for  the  heir  to  enter  was  not  material,  for  the 
reservation  of  the  rent  being  to  the  executor,  the  heir  in  case 
of  re-entry  would  be  a  trustee  for  him.  (A) 

In  case  of  a  tenancy  from  year  to  year  as  long  as  both 
parties  please,  if  the  tenant  die  intestate,  the  same  interest  as 
the  deceased  had  shall  devolve  on  his  administrator,  (i) 

If  the  testator  were  lessee  for  years,  fish,  rabbits,  deer,  and 
pigeons,  shall  belong  to  his  executor  as  accessory  chattels, 
partaking  of  the  nature  of  their  respective  principals,  namely, 
the  pond,  the  warren,  the  park,  and  the  dove-house,  (i) 

If  an  executor  hath  a  lease  for  years  of  land  of  the  annual 
value  of  twenty  pounds,  rendering  a  rent  of  ten  pounds  a- 
year,  it  shall  be  assets  only  for  the  ten  pounds  over  and 
above  the  rent.  (/) 

A  reversion  of  a  term  is  vested  in  the  executor  immediately 
on  the  testator's  death,  and  shall  be  assets  in  his  hands  for 
its  utmost  value,  (tn)  If  an  executor  renew,  the  new  lease  as 
well  as  the  old  shall  be  assets,  (n)  If  A.  be  possessed  of  a  term 
[142]  as  executor,  and  he  purchase  the  reversion  in  fee,  he 
is  still  chargeable  for  the  assets  in  respect  of  the  term,  al- 
though it  be  extinguished,  so  that  it  shall  be  incapable  of 


.i.' 


k)  Jenison  v.  Lord  Lexington,  (/)  3  Bac.  Abr.  57.   1 1  Vin.  Abr* 

\  Wma.  655.  230,  pi.  42.  S.  0. 5  Co.  31.  Off.  Ex. 

(t)  Doe  on  dem.  Shore  v.  Porter,  Suppl.  55.     Shep.  Touchst.  498. 

3  Term  Rep.  13.  Ficfc  also  Gulliver  Body  v.  Hargrave,  Cro.  Eliz.  712. 

on  dem.    Tasker  v.  Burr,  1  Black.  Sed  vide,  Cro.  Jac.  545. 

Rep.  596.    Rex  v.  Willet,  6  Term  (m)  11  Vin.  Abr.  240.    Prattle  ▼. 

Rep.  295.   James  ▼.  Dean,  11  Ves.  Kinff,  2  Jo.  170. 

jun.  383,  and  15  Ves.  jun.  236.  (n)  3  Bac.  Abr.  58.  Atum,  2  Chan. 

(*)  Off.  Ex.  53.  1 1  Vin.  Abr.  166.  Ca.  208. 
Ilarg.  Co.  Lilt.  8,  note  10. 
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vesting  in  his  executor,  (o)  So  if  the  executor  of  the  lessee 
surrender  the  lease,  it  shall  be  considered  as  assets,  although 
the  term  be  extinct,  (p) 

S09  where  A.  seised  of  land  in  fee  devised  it  to  B.  for 
thirty-one  years,  for  payment  of  debts,  and  appointed  B. 
his  executor,  and,  during  the  term,  the  fee  descended  on  B.  ; 
it  was  adjudged,  that,  although  by  the  descent  of  the  inhe- 
ritance, the  term  was  merged  as  to  him,  yet  that  it  was  in 
esse  as  to  creditors  and  legatees,  and  should  be  assets  in  his 
hands,  (q) 

If  A.  have  a  term  in  right  of  his  wife,  as  executrix,  and  he 
purchase  the  reversion,  the  term  is  extinct  as  to  her,  though 
she  survive,  but  in  regard  to  a  stranger,  it  shall  be  considered 
as  assets  in  her  hands,  (r)  But,  where  A,  on  his  marriage, 
demised  lands  to  B.,  and  B.  re-demised  them  to  A.  for  a 
shorter  term,  subject  to  a  pepper-corn  rent,  during  the  life 
of  A.,  and  after  his  death,  to  an  annual  sum  for  the  life  of 
his  wife  as  her  jointure,  and  a  pepper-corn  rent  for  the  re- 
mainder of  the  term,  and  A.  died,  it  was  held,  that  the  re- 
[143]  demised  term  should  not  be  assets  to  pay  any  of  his 
debts,  except  such  as  affected  the  inheritance,  inasmuch  as 
such  term  was  raised  for  a  particular  purpose,  (s)  So,  where 
A.  on  the  marriage  of  his  son  B.  settled  a  lease  for  years  on 
him  for  life,  and  on  the  wife  for  life,  and  then  on  the  issue  of 
the  marriage,  and  B.  covenanted  to  renew  the  lease  from  time 
to  time,  and  to  assign  it  on  the  same  trust,  and  B.  renewed 
the  lease  in  his  own  name,  but  made  no  assignment  to  the 
trustees  and  died ;  the  lease  was  held  to  be  bound  by  the 
agreement  on  the  marriage,  and  that  it  was  not  assets,  nor 
liable  to  his  debts,  (t)  Nor  where  a  lease  for  years  is  granted 
on  condition  to  be  void  on  non-payment  of  rent,  and  the  con- 


Co)  Off.  Ex.  SuppL  55.     11  Vin.  (r)  llVin.Abr.236.  AnonMoore, 

Abr,227,pl.l6,21.  Shep.Touchst.  54. 

497.  (s)  11  Vin.  Abr.  236.    Baden  v. 

»  1  Co.  87  b.  11  Vin  Abr.  229.  Earl  of  Pembroke,  2  Vem.  52,  213 


^! 


(9)  11  Vin.  Abr.  229.    Off.  Ex".         (0  H  Vin.  Abr.  237.  Goodfellow 
Suppl.  76.  V.  Burchett,  2  Vera.  298. 

'  V 


143  OF   THE    executor's    INTEREST         [bOOK  II. 

dition  is  broken^  and  the  lessee  afterwards  diesi  shall  it  be 
assets  in  the  hands  of  his  executor,  (u)  Nor  is  the  trust  of  a 
term  made  assets  by  the  statute  of  frauds  in  the  hands  of  the 
executor  of  cestuy  que  trust,  (to) 

If  the  testator  die  in  possession  of  a  term  for  years,  it  shall 
vest  in  the  executor ;  and,  although  it  be  worth  nothing,  he 
cannot  waive  it,  for  he  must  renounce  the  executorship  in  toto^ 
or  not  at  all.  {x)  But  this  is  to  be  understood  only  where  the 
executor  has  assets,  for  he  may  relinquish  the  lease,  if  the 
[144]  property  be  insufficient  to  pay  the  rent ;  yetin  case  there 
are  assets  to  bear  the  loss  for  some  years,  though  not  during 
the  whole  term,  it  seems  the  executor  is  bound  to  continue 
tenant,  till  the  fund  is  exhausted,  when,  on  giving  notice  to 
the  lessor,  he  may  waive  the  possession,  {y) 

A  leasehold  estate  in  Ireland  is  considered  as  personal 
estate  in  England ;  but  whether  a  leasehold  estate  in  Scot- 
land is  to  be  regarded  in  the  same  light  seems  not  to  be 
settled.  («) 

If  A.  covenant  to  grant  a  lease  for  years  to  B.  his  execu- 
tors, or  administrators,  and  after  B.'s  death,  the  lease  is 
granted  to  hia  executors  accordingly,  it  shall  be  assets,  (a) 

So,  if  the  lessor  covenant  to  renew  the  lease  at  the  request 
of  the  lessee,  within  the  term,  and  the  lessee  does  not  make 
the  request,  but  his  executors  make  the  request  within  the 
term,  the  lessor  shall  be  compelled  to  renew  the  lease ;  for 
the  executors  of  every  person  are  implied  in  himself  and 
bound  without  being  named.  (6) 

A  grant  of  the  next  presentation  to  a  living  to  J.  S.  dur- 
ing his  Kfe,  is  limited,  and  shall  not  carry  the  presentation 


(i»)  11  Vin.  Abr.  228.    2  Leon.  Lev.   127.    Bolton  v.  Cannon,   1 

143.  Ventr.  271,  svpra  42. 

(to)   Vide    11    Vin.    Abr.    236.         (y)  Off.  Ex.  120,  vteie  tif^rii. 
Greaves  v.  Powell,  2  Vem.  248.         \z)  11  Vin.  Abr.  239.     Bligh  v. 

Vide  hjfra.  Book  III.  c.  9.  Earl  Darnley,  2  P.  Wms.  622. 

(x)  Com.  Dig.  Admon.  B.  4,  B.         (a)  Shep.  Touchst.  497,  ii^ra. 
10.     1  Sid.  266.    Fooler  v.  Cooke,         (b)  Hyde  v.  Skinner,  2  P.  Wms. 

I  Salk.  297.     Helier  v.  Casebert,  1  196. 
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to  his  executors,  on  his  dying  before  the  church  becomes 
void,  (c) 

Among  chattels  real  is  also  to  be  classedi  the  interest 
styled  in  law,  the  annum^  diem,  et  vastum^  the  year,  day,  and 
waste,  that  is,  where  a  party,  who  is  not  tenant  to  the  king, 
is  attainted  of  felony,  all  his  lands  and  tenements  in  fee-sim- 
ple are,  after  his  death,  forfeited  to  the  crown,  for  a  year  and 
[145]  a  day;  and  the  king,  or  his  grantee,  and  therefore  his 
executor  during  such  period,  hath  not  only  a  right  to  take 
the  rents  and  profits  of  the  estate,  but  also  to  commit  upon 
it  whatever  waste  he  pleases*  {d) 

If  rent  be  reserved  on  a  lease  for  years,  and  the  lessor  die, 
the  rent  in  arrear  at  the  time  of  his  death  shall  go  to  his 
executor,  (e) 

A  lessee  for  years  hath  only  a  special  interest,  and  property 
in  the  fruit,  and  shade  of  timber  trees,  so  long  as  they  are 
annexed  to  the  land,  but  he  has  a  general  property  in 
hedges,  bushes,  and  trees  not  timber,  (/)  and  consequently 
the  same  interest  shall  vest  in  his  executor.  If  he  be  lessee 
without  impeachment  of  waste,  in  that  case  he  has  a  general 
property,  as  well  in  timber  trees  as  others ;  but  unless  they 
are  severed  during  the  term,  they  shall  not  belong  to  him 
or  to  his  executor,  but  to  the  lessor,  as  annexed  to  the 
freehold. 

Where  such  chattels  concern  corporeal  hereditaments,  as 
leases  for  years  of  houses,  or  lands,  the  executor  is  not  deem- 
ed to  be  in  possession  of  them,  till  he  is  actually  entered. 
But,  in  regard  to  such  chattels  as  relate  to  incorporeal  here- 
[146]  ditaments,  as  leases  of  tithes,  the  possession  of  the 
executor  is  necessarily  constructive,  because  on  them  there 
can  be  no  entry.    At  the  instant  therefore  that  the  tithes 

(c)  11  Vin.  Abr.  436,  pi.  27,  28.  11  Vin.  Abr.  175. 

Mann  v.  fiisbop  of  Bristol,  Cro.  (e)  Off.  Ex.  53.    Off.  Ex.  SuppL 

Car.  506.  119.  3  Bac.  Abr.  63. 

(rf)  3  Bac.  Abr.  61.  Off.  Ex.  64.  (/)  Com.  Dig.  Biens.  H.    4  Co. 


!BL 


Com.  252.   4  Bl.  Com.  385.     62,  b.  y.  90  b.  1  Roll.  Rep.  181. 
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are  set  out,  in  a  place  however  remote^  he  shall  be  possessed 
of  them  in  contemplation  of  law.  (g) 

If  the  lease  be  of  a  rectory^  consisting  not  only  of  tithes, 
but  also  of  glebe  lands,  then  it  appears  that  the  executor 
is  not  in  possession  of  the  tithes,  unless  he  enter  upon  the 
lands.  (A) 

The  executor  of  tenant  from  year  to  year,  of  an  estate  un- 
der the  annual  value  of  ten  pounds,  may  gain  a  settlement 
by  residing  on  it  for  forty  days,  (t) 


SECT.  II. 

Of  Ms  interest  in  the  chattels  personal,  animate,  vegetable, 
and  inanimate* 

Secondly.  Chattels  personal  are  such  things  as  are  annexed 
to,  or  attendant  on  the  person  of  the  owner ;  and  these,  by 
the  civil  law,  are  denominated  moveable.  They  are,  also 
[147]  to  be  distinguished  into  animate,  vegetable,  and  inani- 
mate, (a) 

The  animate  are  also  divided  into  such  as  are  domitce,  and 
such  as  SLve/era  naturae,  some  being  of  a  tame,  and  others  of 
a  wild  disposition.  Those  of  a  nature  tame  and  domestic, 
as  sheep,  horses,  kine,  bullocks,  poultry,  and  the  like,  are 
capable  of  an  absolute  property,  and  are  transmissible  like  all 
other  personal  chattels,  to  an  executor.  Those  of  a  wild  na- 
ture, as  deer,  hares,  rabbits,  pigeons,  pheasants,  partridges, 
and  hawks,  admit  only  of  a  qualified  ownership.  Therefore, 
unless  they  are  reclaimed,  that  is,  rendered  tame  by  art,  in- 

(g)  Off.  Ex.  108,  109.     11  Vin.  of  Stone,  6  Term.  Rep.  29. 
Abr.  240.  (a)  2  Bl.  Com.  387,  389.  Off.  Ex. 

(h)  Off.  Ex.  109.  56,  66,  67. 
(i)  The  King  v.  The  Inhabitants 


CHAP.  II.]  IN    CHATTELS   PERSONAL.  147 

dustry,  and  education,  or  confined  so  that  they  cannot  escape, 
and  enjoy  their  natural  liberty,  or,  unless  they  are  incapable, 
through  weakness,  of  flying,  or  running  away,  they  are  nul- 
lius  in  bonis,  not  regarded  in  the  light  of  private  property, 
and  consequently  cannot  pass  to  representatives,  {b)  But  the 
animals  I  have  just  enumerated,  provided  they  are  tame,  shall 
belong  to  the  executor.  He  shall  also  be  entitled  to  them, 
although  not  tame,  if  they  be  taken,  and  kept  alive  in  any 
room,  cage,  or  other  receptacle,  (c)  Nor  can  an  absolute 
property  exist  in  fish  at  large  in  the  water ;  but  fish  in  a 
trunk  shall  go  to  the  executor,  {d)  Also  hawks,  herons,  and 
other  birds,  rabbits  and  other  creatures,  in  nests,  or  burrows, 
[148]  if  too  young  to  fly,  or  run  away,  are  all  to  be  classed 
among  personal  chattels,  {e) 

Of  the  same  description  are  hounds,  greyhounds,  and 
spaniels,  and  as  accessary  to  such  chattels,  a  hunter's  horn, 
and  a  falconer's  lure,  {f)  And  since  the  executor's  interest 
is  co-extensive  with  that  which  was  vested  in  the  testator, 
the  property  in  all  his  animals,  however  minute  in  point  of 
value,  shall  go  to  the  executor,  as  house-dogs,  ferrets,  and  the 
like;  ( jf)  or  although  they  were  kept  only  for  pleasure,  cu- 
riosity, or  whim,  as  lap-dogs,  squirrels,  parrots,  and  singing- 
birds,  {h) 

An  executor  shall  likewise  be  entitled  to  deer  in  a  park* 
hares  or  rabbits  in  an  enclosed  warren,  doves  in  a  dove- 
house,  pheasants  or  partridges  in  a  mew,  fish  in  a  private 
pond,  and,  .according  to  Bracton,  to  bees  in  a  hive  i  if,  as 
as  we  have  before  seen,  (i)  the  testator  were  lessee  for  years 
of  the  premises  to  which  they  respectively  belong.  (Jc) 

These  various  animals  are  no  longer  the  property  of  an 
individual,  or  transmissible  to  his  representative,  than  while 
they  continue  in  his  possession.     If  they  obtain  their  natural 

(h)  2  Bl.  Com.  390,  391.     Com.         {g)  3  Bac.  Abr.  57.    OflF.  Ex.  68. 


Dig.  Biens.  A.  2.  (h)  2  Bl.  Com.  393. 

(c)  Off.  Ex.  53, 

{d)  Ibid.  53.     2 

(e)  Off.  Ex.  57. 

(/)  IHd,  53,  67 


(c)  Off.  Ex.  53,  57.  (»)  Supra, 

{d)  Ibid.  53.     2  Bl.  Com.  392.  (ifc)  2  Bl.  Com.  393.  Off.  Ex.  53, 

(e)  Off.  Ex.  57.     2  Bl.  Com.  394.      Harg.  Co.  Litt.  8,  note  10. 
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[149]  freedom^  his  property  instantly  ceases,  unless  they 
have  animum  revertendi^  which  is  to  be  known  only  by  their 
custom  of  returning.  The  law,  therefore,  extends  this  pos- 
session farther  than  the  mere  manual  occupation.  The  qua- 
lified property  in  a  tame  hawk  is  not  divested  by  his  pursuing 
his  quarry  in  the  presence  of  the  sportsman,  nor  in  pigeons, 
especially  of  the  carrier  kind,  by  their  flying  at  a  distance 
from  their  home ;  nor  in  deer,  by  their  being  chased  out  of  a 
park,  or  forest ;  nor  in  bees,  by  their  flying  from  the  hive,,  if 
they  are  immediately  pursued  by  the  keeper,  forester,  or 
owner,  if  they  stray,  or  fly  without  the  knowledge  of  the 
owner,  and  return  not  in  the  usual  manner,  they  are  free, 
and  open  to  the  first  occupant.  But  if  a  deer,  or  any  wild 
animal  reclaimed,  hath  a  collar,  or  other  mark  put  upon  him, 
and  goes  and  returns  at  his  pleasure,  the  owner  s  property  in 
him  still  continues ;  but,  if  the  deer  has  been  long  absent 
without  returning,  such  property  shall  cease,  (il) 

Personal  effects,  of  a  vegetable  nature,  are  the  fruit,  or 
other  parts  of  a  plant,  or  tree,,  when  severed  from  the  body 
of  it,  or  the  wbcJe  plant,  or  tree  itself,  when  severed  from  the 
ground ;  as  apples  or  peats,  which  are  gathered,  or  fallen, 
grass  which  is  cut,  and  trees,,  or  thek  branches,  which  are 
felled,  or  lopped*  (I) 

There  are,  also,  various  vegetables,  styled  in  law  emble- 
[150}  ments,  which  are  deemed  personal,  and  go  to  the  exe- 
cutor, although  they  are  affixed  to  the  soil.  They  are  so 
classed  when  they  are  raised  annually  by  labour  and  manu- 
rance,  which  are  considerations  of  a  personal  nature.  The 
appellation  of  emblements,  properly  speaking,  signifies  the 
profits  of  sown  land,  but,  in  a  larger  sense,  it  extends  to  roots 
planted,  or  other  annual  artificial  profit;  it  includes  corn 
growing,  hops,  saffron,  hemp,  flax,  and,  as  it  seems,  clover, 
saint-foin,  and  every  other  yearly  production  in  which  art  and 
industry  must  combine  with  nature,  (m) 

ik)  2  Bl.  Com.  392.  Com.  Dig.  (I)  2  Bl.  Com.  389.  Off.  Ex.  59. 
Biens.  F.  7  Co.  17  b.  (m)  2  Bl.  Com.  122, 123.  Termes 
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On  the  same  principle  melons,  cucumbers^  articbokesy 
parsnips,  carrots,  turnips,  and  the  like,  belong  to  the  execu- 
tor. (i>)  The  executor  of  a  tenant  for  life  has  also  been  held 
entitled  to  hops,  although  growing  on  antient  roots,  as  in 
the  nature  of  emblements,  in  respect  of  the  cultivation  which 
is  necessary  to  produce  them,  (o)  Manure,  in  a  heap,  before 
it  is  spread  on  the  land,  is  also  a  personal  chattel,  (p) 

Personal  chattels  inanimate  are  household  goods,  mer- 
chandise, money,  pictures,  jewels,  garments ;  in  short,  every 
thing  not  included  in  the  former  classes,  that  can  be 
[151]  properly  put  in  motion,  and  transferred  from  one  place 
to  another,  (q) 

There  are,  also,  some  other  interests,  which  fall  under  the 
description  of  personal  chattels.  Of  this  species  is  the  testa- 
tor's property  in  the  public  funds. 

The  next  advowson,  before  it  becomes  void,  as  I  have  al- 
ready stated,  is  a  chattel  real,  but,  after  an  avoidance,  it  is  a 
chattel  personal,  (r) 

The  executor  also  has  an  interest  in  the  person  of  a  debtor, 
in  execution  at  the  testator's  suit;  and  without  the  executor's 
assent,  the  party  cannot  be  discharged.  This  interest  is  in 
the  nature  of  a  personal  chattel,  inasmuch  as  the  debtor  is 
merely  a  pledge  to  secure  the  debt,  {s)  So,  a  prisoner  taken 
in  war  is  of  the  same  species  in  respect  of  his  ransom,  and,  on 
the  captor's  death,  shall  go  to  his  executor,  (i)  Such,  also, 
seems  the  interest  in  negro  servants,  purchased  when  captives 
of  the  nations  with*  whom  they  are  at  war;  though  accurately 
speaking,  this  property  of  the  purchaser  (if  it  indeed  con- 

de  la  Lev,  EmbL    Off.  Ex.  59.    4  (q)  2  BL  Com.  387, 389.  Off.  Ex. 

Bum.  £ccL  L.  255.    Com.  Dig.  57. 

Biens.  G.  I.  Harg.  Co.  litt.  55  b.  (r)  11  Vin.  Abr.  173.    Off.  Ex. 

Anom.  2  Freem.  210.  54,  73. 

(»)  4  Bum.  Eccl.  L.  254.    2  Bl.  («)  3  Bac.  Abr.  57.    Off.  Ex.  56. 

Com.  123.     Roll.  Abr.  728.  (0  Off.  Ex.  56.    2  Bl.  Com.  402. 

(o)  Harg.  Co.  Litt.  55  b.  note  1.  Bro.  Abr.  tit.  Propertie  18.     L.  of 

Cro.  Car.  615.  Test.  378. 


(p)  11  Vin.  Abr.  175.    Sty.  66. 
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tinue)  consists  rather  in  their  perpetual  service,  than  in  their 
bodies  or  persons ;  but,  such  as  it  is,  it  vests  equally  in  the 
executor.  («) 

[152]  In  general,  however,  a  servant  is  legally  discharged 
by  the  death  of  his  master,  and  the  executor  has  no  claim  to 
his  service,  {v)  Nor  has  an  executor  any  interest  in  an  ap- 
prentice bound  to  the  testator.  The  contract,  in  regard  to 
instruction,  is  in  its  nature  merely  personal,  and  dies  with  the 
master.  Yet  although  an  apprentice  be  not  strictly  trans^ 
missible,  if,  with  the  consent  of  all  parties,  and  his  own,  he 
continue  with  the  executor,  it  is  a  continuation  of  the  ap- 
prenticeship ;(ti^)  provided,  in  the  case  of  a  trade,  it  be  of  the 
same  species,  (x) 

An  interest  in  the  testator's  literary  property  may  devolve 
on  the  executor  pursuant  to  several  statutes,  (y)  An  interest 
may  likewise,  vest  in  him  by  virtue  of  a  patent  granted  to 
the  testator,  for  the  invention  of  a  new  manufacture  within 
the  realm,  (x) 

It  seems,  also,  that  a  caroome,  or  a  licence  by  the  mayor 
of  London  to  keep  a  cart,  is  a  chattel  interest,  and  belongs 
to  the  executor,  (a) 

The  interest  in  all  these  chattels  is,  at  the  instant  of  the 
testators  death  vested  in  the  executor;  and  from  the  death 
[153]  of  the  intestate,  by  relation,  in  the  administrator, 
whether  he  has  reduced  them  into  his  actual  possession,  or 
not,  and  however  widely  dispersed,  or  remotely  situated, 
they  are  regarded  in  law  as  assets  in  his  han^ls.  (c)  There- 
fore, where  the  jury  found  assets  in  Ireland,  the  stating  of 
them  on  the  special  verdict  to   be  in  Ireland,  was  holden 

(«)  2  BL  Com.  403.  Chamberlain  (y)  Stat.  8  Ann.  c.  10.    15  Geo. 

v.  Harvey,  Carth.  396.  Ld.  Raym.  3,  c,  53.  8  Geo.  2,  c.  13.  7  Geo.  3» 

147.    Smith  V.  Gould,  Salk.  G67.  c.  38.     17  Geo.  3,  c.  57. 

(v)  Off.  Ex.  56.  (r)  Stat.  21  Jac.  1,  c.  3. 

(w)  Baxter v.Burfield.Stra.lll5,  (o)  11  Vin.  Abr.  151.  Com. Dig. 

1266.     Rex  V.  Stockland,  Doiigl.  Biens.  B.    Hunt  v.  Hunt,  2  Vem. 

70.  1  Burn.  Just.  82,  et  seq.  2  Ves.  83. 

35.     Sed  vide  Off.  Ex.  53,  56.  (c)  Off.  Ex.  108, 109.  3  Bac.  Abr. 

(«)  Vide  Stat.  5  Eliz.  c.  4.    1  Bl.  57.     Roll.  Abr.  921. 
Com.  427,  428,  et  infra. 
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surplusage,  {dj  So,  if  an  executor  live  in  London  and  have 
left  goods  in  Bristol,  he  hath  such  an  immediate  possession 
of  the  goods,  that  he  may  maintain  trover  for  tliem  in  his 
own  name,  {e)  In  like  manner  lie  shall  be  deemed  to  be  in 
possession  of  a  ship  at  sea.  In  short,  in  whatever  part  of 
the  world  the  testator  hath  left  effects,  the  executor  whether 
in  the  manual  occupation  of  them,  or  not,  is  deemed  to  all 
intents  and  purposes  the  possessor  in  point  of  law.  {/)  And, 
even,  if  goods  be,  in  fact,  taken  out  of  liis  possession,  after 
he  has  administered,  legally  he  is  not  divested  of  them ;  they 
are  still  esteemed  assets  in  his  hands,  (g) 

But,  to  give  the  executor  a  title,  or  to  constitute  asset?, 
the  absolute  property  of  such  chattels  must  have  been  vested 
in  the  testator;  and,  therefore,  if  A.  take  a  bond  in  trust 
[154*]  for  B.  and  die,  it  shall  form  no  part  of  the  assets  of 
A.  (A)  So,  if  the  obligee  assign  a  bond,  and  covenant  not 
to  revoke  the  assignment,  the  bond  shall  not  be  included 
among  his  assets,  (i) 

Nor  shall  goods,  bailed  or  delivered  for  a  particular  pur- 
pose, as  to  a  carrier  to  convey  to  London,  or  to  an  inn- 
keeper to  secure  in  his  inn,  be  assets  in  the  hands  of  their 
respective  executors.  Nor,  till  the  time  for  redemption  is 
past,  (t)  shall  goods  pledged  or  pawned  in  the  hands  of  the 
executor  of  the  pawnee,  nor  goods  distrained  for  rent  or 
other  lawful  cause,  be  regarded  as  the  assets  of  the  party 
distraining.  Nor,  if  the  testator  were  outlawed  at  the  time 
of  his  death,  shall  his  effects  be  so  considered.  (I) 

If  A.  consent  to  a  disposition  of  the  goods  of  the  intestate, 


(d)  6  Co.  45  b.  11  Vin.  Abr.  230.  230,  240.    Shep.  Touchst.  496. 

(e)  3  Bac.  Abr.  58,  in  note.  Jen-  (g)  Off.  Er.  113.  Off.  Er.  Suppl. 
kins  Y.  Plombe,  6  Mod.  181.   R.  in  56.  6  Co.  33  b.  11  Vin.  Abr.  230. 
evidence  by  Holt,  C.  J.  BoUand  et  (h)  3  Bac.  Abr.  58.    Deering  v. 
XJx.  Admx.   V.   Spencer,  7  Term  Torrington,  Salk.  79. 

Rep.  35S.  Munt  v.  Stokes,  4  Term  (t)  Ibid. 

Rep.  563.     Sed  vide  Cockerill  et  (it)  Vide  Shep.Touchat.  496. 

Ux.  extx.  V.  Kynaston,  4  Term  Rep.  (/)  2  Bl.  Com.  395,  396.    3  Bac. 

277.  Abr.  58.     Shep.  Touchst.  498. 
(/)  3  Bar.  57.      U  Vin.  Abr. 
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and  afterwards  take  out  administration,  he  shall  be  bound 
by  the  antecedent  gift :  {m)  but,  if  the  executor  make  a  frau- 
dulent gift  of  them,  they  shall  continue  assets,  (n) 

Such  deeds  and  writings  as  relate  to  terms  for  years,  or 
other  chattels,  or  are  securities  for  debts,  belong  to  the  exe- 
cutor, (o) 

[155]  Also,  the  property  in  the  coffin,  shroud,  and  other 
apparel  of  the  dead  body,  remains  in  the  executor,  (p) 

Chattels,  whether  real  or  personal,  may  be  held  not  only 
in  severalty,  but  also  in  joint-tenancy.  Thus,  if  a  lease  for 
years  be  granted,  or  a  horse  be  given,  to  two  or  more  per- 
sons absolutely,  they  are  joint-tenants  of  it;  and  unless  the 
jointure  be  severed,  it  shall  be  the  exclusive  property  of  the 
survivor,  (q)  If  the  jointure  be  severed,  as  by  either  of 
them  assigning  his  interest,  or  selling  his  share,  the  assignee 
or  vendee,  and  the  remaining  lessee  or  part  owner,  shall  be 
tenants  in  common  without  any  jus  accrescendi,  or  right  of 
survivorship,  (r)  So  if  a  sum  of  money  be  given  by  will  to 
two  or  more,  equally  to  be  divided  between  them,  they  shall 
be  tenants  in  common,  (i)  On  the  principle  also  of  en- 
couraging husbandry,  and  commerce,  stock  on  a  farm,  al- 
though occupied  jointly,  or  stock  of  a  partnership  in  trade, 
shall  always,  independently  of  any  express  contract  to  that 
effect,  be  considered  as  common,  and  not  as  joint  property; 
and  therefore  in  these  instances  there  shall  be  no  survivor- 
ship, but  the  interest  of  the  party  dying  shall  vest  in  his 
executor,  (t)     At  law,  it  is  true,  the  remedy  survives,  yet 

(m)  Com.  Diff.  Admoo.  B.  10.  Litt.  46  b.  and  182,  note  1.    Lady 

Per  two  Just.  Holt,  C,  J.  contra,  Shore  v.  Billingsly,  1  Vem.  482. 
Whitehall  v.  Squire,   1   Salk.  295.         (r)  Litt.  S.  321.    Com.  Dig.  Es- 

S.  C.  3  Salk.  161.  S.  C.  Carth.  103.  tates,  K.  5.   Sym's  case,  Cro.  Eliz. 

S.  C.  Skin.  274.  S.  C.  3  Mod.  276,  33, 
vide  infra,  («)  l  Eq.  Ca.  Abr.  292. 

(n)  3  Bac.  Abr.  58.    Cro.  Eliz.         (0  2  Bl.  Com.  399.     Com.  Dig. 

405.  Merchant  D.    Harg.  Co.  Litt.  182. 

(o)  3  Bac.  Abr.  65.     Off.  Ex.  63.  and  note  4.    2  Brownl.  99.    Noy. 

Jones  V.  Jones,  3  Bro.  Ch.  Rep.  80.  55.  Jeffereys  v.  Small,  1  Vem.  217- 

(/>)  2  BL  Com.  429.  Kemp  v.  Andrews,  Carth.  170.  See 

(q)  Bl.  Com.  399.     Com.  Dig.  Lake  v.  Craddock.  3  P.  Wms.  161. 
Estates,  K.  Litt.  S.  281.  Harg.  Co. 
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[156]  the  duty  does  not  survive;  and,  therefore,  if  one  of 
two  joint  merchants  die,  the  action  for  money  due  to  them 
survives  for  the  survivor,  and  the  executor  of  the  deceased 
cannot  join  in  an  action.  But  the  survivor,  on  recovery,  is 
liable  to  an  action  of  account  by  the  executor.  (»}  Such 
actions,  however,  are  in  a  great  measure  superseded,  by 
the  more  effectual  jurisdiction  of  a  court  of  equity  in  matters 
of  account. 

Chattels  personal  in  the  hands  of  an  executor  may,  in 
certain  cases,  be  changed  into  chattels  real,  and  so  vice 
versd  ;  as,  if  a  debt  be  due  to  J.  S.  as  executor,  on  statute, 
recognisance,  or  judgment,  and  he  sue  out  execution,  and 
take  the  lands  of  the  debtor  in  extent,  the  personal  duty  is, 
in  that  case,  converted  into  a  chattel  real:  on  the  other 
hand,  if  such  estate  by  extent,  or  a  mortgaged  term,  de- 
volve on  an  executor,  and  the  debtor  or  mortgagor  pay  the 
money  due,  such  chattels  real  are  turned  into  chattels  per- 
sonal, (j?) 


CHAP.  III. 

OF   THE   INTEREST   OF   THE   EXECUTOR  OR  ADMINISTRATOR   IN 
SUCH  OF  TUB  CHATTELS  AS  WERE    NOT    IN   THE  DECEASED's* 
POSSESSION    AT   THE   TIME   OF   HIS    DEATH. 


SECT.  I. 
Of  his  interest  in  choses  in  ctction. 

I  PROCEED  now  to  treat  of  such  of  the  testator's  effects  as 
were  not  in  his  possession  at  the  time  of  his  death  ;  and  in 

(tt)  Martin  v.  Crump,  Salk.  444.         C*)  Oflf.  Ex.  76.  3  Bl.  Com.  420. 
Kemp  V.  Andrews,  Show.  188. 
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this  class  I  am  first  to  consider  choses^  or  things  in  action,  as 
well  those  where  the  cause  of  action  accrued  in  the  testator's 
lifetime,  as  those  where  it  accrued  after  his  death. 

In  regard  to  the  first^  the  executor  is  entitled  to  the  tes- 
tator's debts  of  every  description,  either  debts  of  record,  as 
judgments,  statutes,  and  recognizances;  or  debts  due  on 
special  contracts,  as  for  rent ;  or  on  bonds,  covenants,  and 
the  like  under  seal ;  or  debts  on  simple  contracts,  as  notes 
unsealed,  and  promises  not  in  writing,  either  express  or  im- 
plied ;  and  all  such  debts,  when  received  by  the  executor, 
shall  be  assets  in  his  hands,  (a) 

[158]  An  executor  is  also  entitled,  pursuant  to  stat.  4  Ed. 
3,  c.  7,  to  a  compensation  in  damages  for  a  trespass  com- 
mitted on  the  testator's  goods  in  his  lifetime ;  and  by  the 
equity  of  that  statute,  for  a  conversion  of  the  same,  or  for 
trespass  with  cattle  in  his  close ;  (b)  or  for  cutting  his  grow- 
ing corn,  which  is  a  chattel,  and  carrying  it  away  at  the  same 
time;(c)  and  by  the  same  liberal  construction  of  the  above- 
mentioned  statute,  the  executor  is  also  entitled  to  a  debt  ac- 
crued to  the  testator  under  the  stat.  of  2  &  3  Ed.  6,  c.  13, 
for  not  setting  out  tithes ;  (cf)  to  a  quare  impedit,  for  a  dis- 
turbance of  his  patronage ;  {e)  to  ejectment,  for  ejecdng 
him;  (/)  and,  in  short,  to  every  other  injury  done  to  his 
personal  estate  previously  to  his  death. 

An  executor  shall  also  have  damages  for  the  breach  of  a 
*  covenant  to  do  a  personal  thing ;  (g)  and  although  the  cove- 
nant sound  in  the  realty,  as  for  not  assuring  lands,  or  for 
felling,  stubbing  up,  lopping,  or  topping  timber  trees,  {gg)  yet 
if  it  be  broken  in  the  testator's  lifetime,  the  executor  shall 


(a)  Off.  Ex.  65.    3  Bac.  Abr.  59.  407.     Moreton's  case,  1  Ventr.  30. 

Com.  Dig.  Adxnon.  B.  13.  Poph.  189. 
,    (b)  3  Bac.  Abr.  59.     Com.  Dig.         (e)  Off.  Ex.  66,  67. 
Admon.  B.  13.     Off.  Ex.  70.    Lat.         (/)  Poph.  189. 
168.  Iff)  Lat.  168.    3  Bac.  Abr.  59. 

(c)  Emerson  V.Emerson,  I  Ventr.         (^^)  ilaymoad  v.  Fitch,  2  Cro. 
187.  M.  &  R.  588. 

(d)  HoU  V.  Bradford,  I  Sid.  88, 
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be  entitled  to  ^damages ;  (A)  and  an  executor  may  sue  for 
damages  incurred  by  loss  of  interest  on  deposit  money, 
and  the  expence  of  investigating  title,  where  a  vendor  omits  to 
make  out  a  good  title  within  the  stipulated  time,  and  the 
vendee  dies ;  {hh)  and  the  damages  in  any  of  these  cases, 
when  recovered,  shall  be  regarded  as  assets. 

So  the  executor  of  the  assignee  of  a  bail-bond  shall  re- 
[158]  cover  on  that  instrument,  inasmuch  as  it  is  a  vested 
interest,  (i) 

So  an  executor  is  entitled  to  damages  against  a  sheriff  for 
permitting  a  party  in  execution  on  a  judgment  recovered  by 
the  testator  to  escape ;  even  although  the  escape  happened 
in  the  testator's  lifetime,  {k).  An  executor  may  also  demand 
damages  of  a  sheriff  for  not  returning  his  writ,  and  paying 
money  levied  on  dijieri  facias;  (J)  or  for  a  false  return  stat- 
ing that  he  had  not  levied  the  whole  debt,  when  in  fact  he 
had.  (m)  So  if  the  testator  in  his  lifetime  were  entitled  to  a 
writ  of  error,  or  audita  querela j  or  to  the  antiquated  reme- 
dies of  attaint,  deceit ,  or  identitate  namims^  the  executor  has 
a  right  to  recover  such  compensation  as  the  testator  might 
have  claimed ;  and  whatever  he  so  recovers  shall  be  assets  in 
his  hands,  (it)  So,  an  executor  is  entitled  to  replevy  goods 
of  the  testator ;  (o)  or  to  recover  damages  of  an  officer  for 
removing  goods  taken  in  execution  before  the  testator,  who 
was  the  landlord,  had  been  paid  a  year's  rent,  {p)  And,  in 
general,  an  executor  has  a  right  to  a  compensation,  when- 
ever the  testator's  personal  estate  has  been  damnified,  and 
the  wrong  remains  unredressed  at  the  time  of  his  death. 

[IGO]  But  an  executor  has  no  right  to  an  action  for  anin- 

(A)  Com.  Dig.  Admon.   B.  1 3.  Spurstow  v.  Prince,  Cro.  Car.  297. 

Com.  Dig.  Covenant,  B.  1.     Lucy  Mod.  Ca.  126. 
V.  Levington.  1  Ventr.  176.     lb.         (/)  Com.  Dig.  Admon.  B.   13. 

Cooke  V.  Fountain,  347.  Lucy  v.  Spurstow  v.  Prince,  Cro.  Car.  297. 
Levington,  2  Lev.  26.    Off.  Ex.  66.         (m)  Williams  v.  Crey,  1  Salk.  12. 

{kh)  Orme  v.  Broughton,  10  Bing.  (n)  3  Bac.  Abr.  60.  Off.  Ex.  7 1 . 
533.  (o)  1  Sid.  82.     Off.  Ex.  66. 

(i)  Com.   Dig.   Admon.   B.    13.         (p)  Com.   Dig.  Admon.  B.   13. 

Fortes.  367.  Palgrave  v.  Windham,  Stra,  212. 

{k)  Com.  Dig.  Admon.   B.   13. 
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jury  done  to  the  person  of  the  testator;  (q)  nor  for  a  preju*  j 

dice  to  his  freehold ;  as  for  felling  trees,  or  cutting  the  grass,  I 

for  the  trees  and  grass  are  parcel  of  the  same,  (r) 

An  executor  shall  also  have  the  benefit  of  any  equitable 
title  of  the  testator  in  respect  to  personal  property ;  and 
money  recovered  by  the  executor  by  decree  in  a  court  of 
equity  shall  be  assets.  {$) 

In  all  the  above-mentioned  cases,  I  suppose  the  cause  of 
action  to  have  accrued  before  the  death  of  the  testator.  But 
where  it  accrues  after  that  event,  the  executor  is  equally  en- 
titled to  the  debt  or  damages. 

Therefore,  if  A.  contract  to  deliver  certain  goods  to  B.  on 
a  certain  day,  and  they  are  not  delivered  in  the  lifetime  of 
B.,  but  after  his  death  to  his  executor,  he  shall  be  possessed 
of  them  in  that  character,  and  they  shall  be  assets  in  his 
hands ;  as  in  case  the  contract  had  not  been  performed,  da^ 
mages  recovered  for  the  non-performance  would  have  been 
so  considered,  (t)  So  if  A.  covenant  with  B.  to  grant  him  a 
lease  of  certain  land  by  a  certain  day,  and  B.  die  before  the 
day,  and  before  the  grant  of  the  lease,  A.  is  bound  to  grant 
it  to  the  executor  of  B.,  and  it  shall  be  vested  in  him  as  ex- 
[161]  ecutor  and  consequently  be  assets,  (u)  Or,  if  A*  refuse 
to  grant  the  lease,  he  is  liable  to  make  a  compensation  to  the 
executor  of  B.  in  damages,  which  shall  also  be  assets,  (r) 

So  where  a  father  possessed  of  a  term  for  years  held  of  the 
church,  renewable  every  seven  years,  assigned  the  lease  to 
his  son  in  trust  for  himself  for  life,  remainder  in  trust  for  the 
son,  his  executors,  administrators,  and  assigns ;  and  the  fa- 
ther covenanted  to  renew  the  lease  every  seven  years  as  long 
as  he  should  live.  The  son  died  and  the  seven  years  elapsed, 
when  the  executors  of  the  son  filed  a  bill  to  compel  the  fa* 

(9)  Lat.  168,  169.  1  And.   243.  Graves,  2  Chan.  Ca.  152.    Brownl* 

Mason  v.  Dixon,  Jon.  174.  76. 

(r)  Emerson  v.  Emerson,  1  Ventr.  C<)  Off.  Ex.  82. 

187.  Off.  Ex.  68.  (tt)  Off,  Ex.  82.     11   Vin.  Abr. 

(«)  3  Bac.  Abr.  59.    Harecourt  v.  231.  L.  of  Ni.  Pri.  158.  Supra,  144. 

Wrenham,  Moore,  858.    Ratcliffv.  (r)  Plowd.  286. 
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tber  to  renew  the  lease  at  his  own  expence.  It  was  decreed 
accordingly,  {w) 

A  bail-bond  may  also  be  assigned  to  a  deceased  plaintiff's 
executor,  and  he  shall  be  equally  entitled  to  recover  upon  it, 
as  if  it  bad  been  assigned  to  the  testator  in  his  lifetime*  (x) 

If  a  defendant  in  execution  at  the  testator's  suit  escape 
after  the  testator's  death,  the  executor  shall  recover  damages 
for  the  escape^  and  the  damages  so  recovered  shall  be  as- 
sets, {y)  So  an  executor  is  entitled  to  replevy  goods  taken 
after  the  death  of  the  testator,  (z)  So  if  A.  die  possessed  of 
a  term  for  years  in  an  advowson,  such  term  shall  vest  in  his 
executors ;  and  in  case  of  their  being  disturbed^  they  shall 
re<K>ver  damages  in  a  quare  impedit,  and  such  damages  shall 
be  assets,  (a) 

If  an  executor  have  an  equitable  title  to  property  in  that 
character^  and  he  institute  a  suit  for  the  same^  and  it  be  de- 
creed to  him  in  a  court  of  equity,  it  shall  also  be  assets.  (6) 

Where  the  cause  of  action  accrued  before  the  testator's 
[16^  deathj  neither  debts  nor  damages  shall  be  assets,  till 
they  are  actually  recovered  by  judgment,  and  levied  by  exe- 
cution, or  otherwise  reduced  into  possession,  (e) 

Nor  shall  the  balance  of  an  account  stated  with  the  exe- 
cutor subsequently  to  the  testator's  death  be  assets,  unless 
he  has  recovered  the  same,  and  has  it  actually  in  his  hands, 
for  the  promise  to  the  executor  on  the  account  stated,  creates 
no  new  cause  of  action,  but  ascertains  merely  the  old  cause 
of  action  which  existed  in  the  testator's  lifetime,  {d)  But 
•such  debts  or  damages  recovered  may  be  assets,  although 
never,  in  point  of  fact,  received,  as  if  they  be  released  by 


(v)  Husband  v.  Pollard,  Feb.  17,  Abr.  920.    Harcourt  v.  Wrenham, 

IS,  19,  cited  2  P.  Wms.  467.  Moore,  868. 

(«)  Forres.  370.  (c)  11  Vin.  Abr.  239, 240.  3  Bac. 

(y)  Com.  Dig.  Admon.   B.    13.  Abr.  60.  Jenkins  v.  Plume,  I  Salk. 

Godb.  262.    Vide  1  Roll.  Rep.  276.  207.  Shep.  Toucbst.  497. 

{z)  Off.  Ex.  36.  (d)  11  Vin.  Abr.  240.    Jenkins 

(a;  Ibid.  v.  Plume,  I  Salk.  207. 

{h)  Com.  Dig.  Assets,  C.  Roll. 
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the  executor.  For  the  release^  in  contemplation  of  law^ 
shall  amount  to  a  receipt,  (e) 

Where  the  cause  of  action  accrues  after  the  testator's 
death,  the  debt  or  damages  shall  be  assets  immediately.  As 
where  money  was  had  and  received  by  the  defendant  to  the 
use  of  the  plaintiff  as  executor,  it  was  held,  that  if  the  de- 
fendant received  the  money  by  the  consent  or  appointment 
of  the  plaintiff,  it  was  assets  in  bis  hands  immediately ;  if 
without  his  consent,  yet  the  bringing  of  the  action  was  such 
a  consent,  as  that  on  judgment  obtained  it  should  be  assets 
immediately  without  execution.  (/) 

[163]  If  a  covenant  affect  the  realty,  and  the  breach  be 
subsequent  to  the  testator's  death,  the  heir,  and  not  the  exe- 
cutor, as  is  hereafter  shewn,  shall  be  entitled  to  the  damages. 

If  a  joint  merchant  die,  his  interest  in  thechoses  in  action 
belonging  to  the  partnership  devolves  on  his  executor  in  the 
same  manner  as  the  other  joint  property.  (^)  It  has  been 
even  held  that  the  executor  of  the  deceased  shall  join  with 
the  surviving  merchant  in  an  action  for  goods  carried  away, 
or  money  had  and  received  in  the  testator's  lifetime.  (A) 
But  it  has  been  doubted  whether  the  executor  and  surviving 
partner  must,  or  can  join  in  such  action,  (e)  and  it  has  been 
adjudged  to  the  contrary,  and  such  adjudication  seems  now 
to  be  established,  on  the  ground  that  although  the  duty  sur- 
vive not,  the  remedy  does  survive,  and  therefore  must  be 
enforced  by  the  latter  alone,  {k)  who  will  still  be  accountable 
to  the  executor  as  above  stated,  (/) 

(e)  3  Bac.  Abr.  60.     Cooke  v.  C.  I  Freem.  468. 
Jennor.  Hob.  ^^.     Brigbtman  v.         (t)  Kempv.  Andrews,  Sbow.  189- 

Keigbley,  Cro.  Eliz.  43.  S.  C.  3  Lev.  290,  291. 

(/}  Jenkins  V.   Plume,  1   Salk.         (A:)  Kemp  v.  Andrews,  Carth.  170. 

207.  Mardn  v.  Crump,  Salk.  444.    Vide 

(g)  Harg.  Co.  litt.  182.     Com.  S.  C.  1  Ld.  Raym.  340,  and  Smith 

Dig.  Merchant,  D.  v.  Barrow,  2  Term  Rep.  476. 

(A)  Com.  Dig.  Merchant,  D.  Hall         {I)  Supra,  155. 
V.  Hiiffam,  2  Lev.  188,  and  223.  S. 
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[164]    SECT.  II. 

Of  interests  vested  in  him  by  condition,  by  remainder,  or  in- 
ereascy  by  assignment,  by  limitation,  and  by  election. 

An  executor  may  become  entitled  in  such  character  to 
chattels  real  or  personal  by  condition.  As  if  a  lease  for 
years,  or  other  chattel,  has  been  granted  by  the  testator  to 
A.,  on  condition  that  if  A.  do  not  pay  a  certain  sum  of  mo- 
ney, or  perform  some  other  specific  act,  within  a  limited 
time  the  grant  shall  be  void,  and  the  condition  is  not  per- 
formed, such  chattel  shall  result  to  the  executor,  and  be 
assets,  (a)  So,  where  the  condition  is,  that  the  testator,  or 
his  executors,  shall  pay  a  sum  of  money  to  avoid  the  grant, 
and  the  executor  shall  pay  it  accordingly :  As  if  A.  mortgage 
a  lease  or  pledge  a  jewel,  or  piece  of  plate,  and  before  the 
day  limited  for  redemption  or  payment  die,  his  executor  is 
entitled  to  redeem  at  the  day  and  place  appointed.  (6)  If  he 
redeem  with  the  testator's  money,  such  chattels  shall  be 
assets,  (c)  If  he  redeem  with  his  own  money,  he  shall  be 
indemnified  in  respect  to  the  sum  he  has  disbursed  out  of  the 
effects  of  the  testator,  or,  if  necessary,  by  the  sale  of  the  chattel 
[165]  itself;  and  in  that  case  the  surplus  over  and  above 
such  indemnity  shall  be  assets,  {d)  In  case  he  have  no  fund 
as  executor,  and  he  advance  the  money  out  of  his  own  purse 
for  the  redemption,  and  it  be  fully  equivalent  to  the  value 
of  the  chattel,  the  property  is  altered  by  such  payment,  and 
shall  be  vested  in  the  executor  as  a  purchaser  in  his  own 
right,  {e)  But  if  the  executoV  disbursed  his  own  money  to 
redeem,  after  the  time  specified  for  redemption  is  elapsed, 
then  it  is  said  that  the  chattel,  without  any  distinction  in 


(a)  Off.  Ex.  76.  {d)  3  Bac.   Abr.  58,  59,    note. 

(6)  Ibid.  7t,  77.  Off.  Ex.  79.  2  Fonbl.  404,  n.  f. 

(c)  IWd.  81.  (e)  3  Bac.  Abr.  58.  Keilw.  63. 
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respect  of  it8  value,  shall  at  law  belong  to  the  executor  in 
his  own  right ;  since  in  such  case  it  must  be  deemed  to  be 
sold  to  him  by  the  mortgagee  or  pawnee,  who  after  the  for- 
feiture is  incurred,  has  a  legal  right  to  dispose  of  it  at  his 
pleasure  to  him,  or  to  any  other  person.  But  in  equity,  the 
excess  in  the  value  of  the  thing  beyond  the  money  paid  for 
the  redemption  shall  be  regarded  as  assets  in  the  hands  of 
the  executor.  (/) 

Chattels  which  were  never  vested  in  the  testator  in  posses- 
sion, may  accrue  to  an  executor  by  remainder,  or  increase. 
As,  if  a  lease  be  granted  to  A.  for  life,  remainder  to  his 
executors  for  years,  such  remainder  shall  be  assets  in  the 
hands  of  his  executor,  though  it  could  never  come  into  the 
possession  of  the  testator.  In  like  manner,  where  a  lease 
for  years  is  given  by  will  to  A.  for  life,  and  on  his  death  to 
[166]  B.,  and  B.  dies  before  A.,  although  the  term  were 
never  in  B.,  yet  it  shall  devolve  on  his  executor,  and  be 
assets.  So  a  remainder  in  a  term  for  years,  though  it  never 
vested  in  the  testator's  possession,  and  though  it  continue  a 
remainder,  shall  go  to  the  executor,  and  shall  be  assets^  for 
it  bears  a  present  value,  and  is  capable  of  being  sold,  (g) 

So  the  young  of  cattle,  or  the  wool  of  sheep  produced  after 
the  testator's  death,  shall  be  assets.  (A)  So  if  an  executor 
of  a  lessee  for  years  enter  on  the  lands  demised,  the  profits 
over  and  above  the  rent  shall  be  so  regarded.  {$) 

A  trade,  generally  speaking,  is  determined  by  the  death  of 
the  trader.  Articles  of  partnership  in  trade  subsist  not  for 
the  benefit  of  executors  of  a  deceased  partner,  unless  they 
contain  a  proviso  to  that  effect :  (k)  They  may  contain  such 
proviso:  Or  the  testator  may  by  his  will  direct  his  exe- 
cutors to  carry  on  his  trade  after  his  death,  either  with 
his  general  assets,  or  appoint  a  specific  fund  to  be  severed 

(/)  Off.  Ex.  81.  v.  Pirk,  1  Salk.  79.  Vide  Off.    Ex. 

(g)  Off.  Ex.  83.     Vide  2  Fonbl.  84,  86,  and  supra,  143. 

371,  note  (k).  [k)  Pearce  v.  Chamberlain,  2  Ve». 

(A)  Off.  Ex.  83.  33. 
(i)  Com.  Dig.  Assets,  C.  Buckley 
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from  the  general  mass  of  his  property  for  that  purpose.  (/) 
Executors  may  also  carry  on  their  trade  in  their  represen- 
[167]  tative  character  under  the  direction  of  the  Court  of 
Chancery,  (m)  In  all  these  instances,  and  a  fortiori  in  case 
the  executor  shall  take  upon  himself  to  carry  on  the  testator's 
trade,  the  profits  of  such  trade  shall  be  assets  for  which  he 
shall  be  accountable. 

An  executor  may  also  take  under  the  description  of  an 
assignee. 

Assignees  are  such  persons  as  the  party  who  has  a  power 
of  assignment  actually  assigns  to  receive  the  chattel ;  as  if 
A.  contract  to  deliver  a  horse  on  a  given  day  to  B.  or  his  as- 
signs, then  if  B.  appoint  J.  S.  to  receive  the  horse,  J.  S.  is 
an  assignee  in  deed,  (n) 

But  an  executor  is  an  assignee  in  law,  because  by  law  he 
is  the  representative  of  the  testator,  and  is  entitled  to  all  his 
goods  and  chattels,  and  the  benefit  of  all  personal  contracts 
entered  into  with  him ;  and  therefore  in  the  case  just  men- 
tioned. If  B.  die  before  the  day  limited  for  the  delivery  of  the 
horse,  it  ought  to  be  delivered  to  his  executor ;  for  by  law 
be  is  the  assignee  of  B.  for  such  a  purpose,  (o) 

So,  if  a  legacy  is  bequeathed  to  A.  and  his  assigns,  and  A. 
die  before  payment,  it  shall  go  to  his  executor  or  adminis- 
[168]  trator,  as  assignee,  (p)  So,  if  A.  be  bound  to  deliver 
a  true  rental  to  J.  S.  or  his  assignee  at  the  end  of  twenty 
years,  and  he  die  before  that  time  has  elapsed,  A.  is  bound 
to  deliver  a  true  rental  to  his  executor,  for  he  is  assignee  in 
point  of  law.  (q)  So,  if  A.  be  bound  to  abide  by  the  award 
of  two  arbitrators,  and  they  award  that  he  shall  pay  to  B. 
or  bis  assigns  two  hundred  pounds  before  a  day  limited 
for  that  purpose,  and  B.  die  before  the  day,  the  money  shall 


{t)  Ex  parte  Garland,   10  Yes.         (n)  Plowd.  288. 
jun.  110.  (o)  Ibid. 

(m)  Pearce  Y.  Chamberlain,2  Vez.         {p)  1 1  Vin.  Abr.  156. 
33.  Barker  v.  Parker,  1  Term  Rep.         (o)  11  Vin.  Abr.  156.    Fryer  v. 

295.    Vide  Off.  Ex.  83,  and  3  Bro.  Gildridge,  Hob.  10. 
C.  C.  552. 
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be  paid  to  bis  executor  as  assignee,  (r)  Or,  if  A.  covenant 
to  grant  a  lease  to  J.  S.  and  bis  assigns  by  Christmas^  and 
J.  S.  die  before  tbat  time,  and  before  tbe  grant  of  tbe  lease, 
it  must  be.  made  to  his  executors  as  his  assigns,  (s)  So,  if  a 
lessor  covenant  to  build  a  new  house  for  the  lessee  and  his 
assigns,  the  executor  of  the  lessee  shall  have  the  benefit  of 
the  covenant  as  assignee,  (t)  But  where  a  bond  was  condi- 
tioned for  the  obligor's  paying  twenty  pounds  to  such  person 
as  the  obligee  should  by  his  will  appoint,  and  he  nominated 
J.  S.  his  executor,  but  made  no  other  appointment,  it  was 
resolved  that  the  executor  should  not  have  the  twenty 
pounds,  for  he  is  only  an  assignee  in  law,  and  takes  to  the 
use  of  the  testator,  but  that  in  that  case  the  condition  was 
in  favour  of  an  actual  assignee,  who  takes  to  his  own  use.  (») 

[169]  So,  it  has  been  held,  that  if  A.  be  bound  to  pay 
ten  pounds  to  the  assignee  of  B.  the  obligee,  B.'s  executor 
shall  not  have  the  ten  pounds :  But  that  if  A.  be  bound  to 
pay  ten  pounds  to  B.  or  bis  assignee,  then  the  executor  of 
B.  shall  be  entitled,  because  it  was  a  right  vested  in  the 
obligee  himself,  (f^) 

So,  before  the  provisions  of  the  statute  of  frauds  in  regard 
to  estates  pur  autre  vie,  (w)  if  a  lease  were  granted  to  A.  and 
his  assigns  during  the  life  of  B.  it  could  go  only  to  A.'s 
assignee  in  deed,  and  not  to  his  executors,  (x)  And,  on  his 
failure  to  appoint  such  assignee,  it  was,  in  case  of  his  death, 
open  to  be  appropriated  by  the  first  occupant  that  could 
enter  upon  it  during  the  life  of  cestui  que  me. 

But  where  on  a  fine  the  use  of  land  was  limited  to  A.  for 
eighty  years,  with  a  power  to  A.  and  his  assigns  to  make 
leases  for  three  lives,  to  commence  after  the  expiration  of 
the  term:  A.  assigned  over  to  B. ;  B.  died,  having  made  his 

(r)  11  Vin.  Abr.  167.    I  Leon.  Mead,  Hob.  9.   Godb.  192.    Harg. 

316.  Co.  Litt.  210,  note  1. 

(*)  11  Vin.  Abr.  158.    Off.  Ex.  (r)  11  Vin.  Abr.  161.  Godb.  192. 

101.  (w)  Vide  supra,  140. 

(0  11  Vin.  Abr.  158.  Lat.  261.  (x)  11  Vin.  Abr.  158.    Off.  Ex. 

(t«)  11  Vin.  Abr.  156.     Peaae  v.  101. 
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will  and  appointed  C.  his  executor :  C.  assigned  over  to  D. ; 
and  D.  in  pursuance  of  the  power,  made  a  lease  for  life. 
The  question  was^  whether  D.  was  such  an  assignee  of  A. 
as  to  have  a  power  to  make  this  lease,  or  whether  it  should 
extend  only  to  the  immediate  assignees  of  A. ;  a  point  the 
more  doubtful,  as  there  had  been  a  descent  on  an  executor. 
On  its  being  objected,  that  an  executor  should  not  in  some 
[170]  cases  be  said  to  be  a  special  assignee,  the  court  seemed 
inclined  to  the  contrary ;  and  that  D.  should  be  considered 
as  an  assignee  for  the  purpose  of  making  the  leases  in  ques- 
tion, as  well  as  any  person  that  should  come  to  the  estate 
under  the  first  lessee  though  there  should  be  twenty  mesne 
assignments ;  and  on  a  subsequent  day  judgment  was  given 
accordingly,  {y) 

An  executor  may  also  be  entitled  in  respect  of  limitation. 
A  contingent  or  executory  ijnterest,  whether  in  real  or  per- 
sonal estate,  is  transmissible  to  the  representative  of  the  de- 
visee when  such  devisee  dies  before  the  contingency  happens, 
and,  if  not  before  disposed  of,  will  vest  in  such  representative 
when  the  contingency  takes  place.  Thus  where  the  testator, 
in  case  his  wife  should  die  without  issue  by  him,  after  her 
decease,  which  was  taken  to  mean  immediately  after  her  de- 
cease, gave  eighty  pounds  to  his  brother;  and  after  tes- 
tator's death  the  brother  died  in  the  lifetime  of  the  widow, 
and  she  afterwards  died  without  leaving  any  issue :  It  was  held 
that  the  possibility  devolved  to  the  executors  of  the  bro- 
ther, although  he  died  before  the  contingency  happened,  and 
the  legacy  was  decreed  accordingly  with  interest  from  the 
widow's  death,  {z)  So  where  B.,  in  consideration  of  natural 
love  and  affection  for  her  niece,  and  to  secure  to  her  separate 
use  her  personal  estate  to  trustees  in  trust  for  herself  during 
[171]  her  life,  and  after  her  decease,  and  payment  of  her 
debts  and  funeral  expences,  in  trust  for  the  sole  and  separate 

(y)  Harj.  Co.  Litt.  210,  DOte  1.  («)  Pinbury  v.  Elkin,  1  P.  Wms. 
Howe  V.  Whitebank,  1  Freem.  476.  563.  Feame's  Contingr.  Rem.  444. 
11  Vin.  Abr.  158. 
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use  of  her  niece  alone,  and  not  for  her  husband,  or  for  such 
persons  as  she  should  appoint,  and  the  niece  died  in  the  Kfe- 
time  of  B. :  It  was  decided  that  the  contingent  interest  be. 
longed  to  the  representative  of  the  niece,  (a)  And  in  like 
manner,  where  legacies  were  bequeathed  to  children,  to  be 
transferred  to  them  at  their  respecdre  ages  of  twenty-one 
years,  or  days  of  marriage,  and  that  in  case  any  of  them 
should  die  under  that  age,  or  marry  without  consent,  his  or 
her  share  should  go  to  others  at  their  age  of  twenty-one 
years.  Lord  Hardwicke  C,  decreed  that  a  share  accruing  by 
the  forfeiture  of  a  child's  marrying  without  consent  vested  in 
another  child  who  attained  twenty-one,  but  died  before  such 
forfeiture,  so  as  to  entitle  the  personal  representative  of  such 
deceased  child  to  an  equal  share  thereof  with  the  other  sur- 
viving children,  {b) 

If  a  legacy  out  of  the  personal  estate  is  bequeathed  to  A., 
to  be  paid  when  he  is  of  the  age  of  twenty-one  years,  and  he 
dies  before  that  time,  his  executors  are  entitled  to  the  legacy  ; 
immediately,  if  it  be  payable  with  interest ;  if  not,  when  A. 
would  have  come  of  age.  (c)  But  if  such  legacy  be  bequeathed 
to  A.  at  his  age  of  twenty-one  merely,  or  if  he  shall  attain 
[172]  the  age  of  twenty-one,  and  he  die  before  that  period » 
his  executors  have  no  title,  {d) 

Where  a  testator  gave  all  his  real  and  personal  estate  af^er 
payment  of  debts  and  legacies  to  his  wife  for  life,  and  di- 
rected that  at  the  end  of  twelve  months  after  her  death, 
1000/.  should  be  laid  out  in  trust  for  his  daughter  for  life, 
and  after  her  decease  to  divide  the  capital  amongst  her  chil- 
dren, when  they  should  attain  twenty-one,  and  one  of  the  | 
children  attained  twenty-one,  and  died  in  the  lifetime  of  die 


(a)  Peck  V.  Paitot,  1  Vez.  236.  Pawlet's  case,  366.    Anon.  2  Vem. 

(b)  Chauncy  v.  Graydon,  2  Atk.  199. 

616.  (d)  Ck)m.  Dig.   Chancery,  3  Y. 

(c)  11  Vin.  Abr.  160.  Brown  v.  8.  Clobberie's  case,  2  Ventr.  342. 
Farndell,  Garth.  52.  Com.  Dig.  Hutchins  v.  Foy,  Com.  Rep.  2d  ed. 
Chan,  3  Y.  8  Chan.  R.  112.  Clob-  719. 

berie's  case,  2  Ventr.  342.    Lord 
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testator's  widow^  his  representatives  were  held  entitled  to  a 
share  of  the  lOOOl.  (d) 

This  distinction  with  respect  to  interests  arbing  out  of 
personal  property,  as  far  at  least  as  they  are  of  a  legatory 
nature^  although  it  be  explained^  and  in  some  degree  cor- 
rected by  the  more  modem  cases,  is  in  substance  established 
by  a  series  of  authorities ;  {e)  but  although  the  legacy  out  of 
the  personal  property  be  left  to  A.  a#  twenty-onoi  yet  if 
interest  is  given  before  the  time  of  payment,  that  circum- 
stance is  held  to  be  evidence  of  an  intention  to  vest  the 
legacy.  (/)  But  such  presumption  does  not  appear  to  be 
formed  firom  that  circumstance  in  respect  to  any  interests 
but  those  of  a  legatory  nature,  although  the  fund  be  merely 
personal :  for  it  hath  not  been  admitted  in  cases  of  portions 
for  younger  children  to  be  raised  out  of  such  fund  at  twenty- 
one,  with  interest  in  the  mean  time  for  maintenance  and 
education,  {g) 

So  with  respect  to  all  interests  arising  out  of  land,  the 
[17S]  rules  on  the  subject  are  totally  different :  for  whether 
the  land  be  the  primary  or  auxiliary  fund,  whether  the 
charge  be  made  by  deed  or  will,  as  a  portion  or  a  general 
legacy  for  a  child  or  a  stranger,  with  or  without  interest,  the 
general  rule  is,  that  charges  on  land  payable  on  a  future  day 
shall  not  be  raised  where  the  party  dies  before  the  day  of 

(d)  Cousins  v.  Schroder.  4  Sim.  May  v.  Wood,  3  Bro.  Ch.  Rep.  471 . 
23.  (/)  2  P.  Wms.  612,  note  1.  Col- 

(e)  2  P.  Wms.  612.  Mr.  Cox's  lins  v.  Metcalfe,  1  Vern.  462.  Sta. 
note  1.  Lampen  v.  Clowbery,  2  Ch.  pleton  v.  Cheele,  2  Vern.  673.  S. 
Ca.  155.  Smell  V.  Dee,  2Salk.  415.  C.  Prec.  Ch.  318.  Atkins  v.  Hie 
1  Eq.Ca,Ab.296.  Barlow  v.  Grant,  cocks,  1  Atk.  501.    Van  v.  Clark, 

1  Vern.  255.  Stapleton  v.  Cheales,  1  Atk.  512.  Neale  v.  Willis,  Bar- 
Prec.  Chan.  318.  2  Bro.  P.  C.  337.  nard.  43.  Foncrean  v.  Foncrean.  3 

2  Eqt.  Ca.  Abr.  548.  Lowther  v.  Atk.  645.  S.  C.  1  Vez.  118.  Wal- 
Condon,  Barnard.  329.  Steadman  cot  v.  Hall,  2  Bro.  Ch.  Rep.  305. 
▼.  Palling,  3  Atk.  427.  Goss  v.  (a)  2P.Wm8.6l2,notel.  Targus 
Nelson,  1  Burr.  227.  Barnes  v.  v.  Puget,  2  Vez.  207.  Hubert  v. 
Allen,  1  Bro.  Ch.  Rep.  181.  Monk-  Parsons,  ib,  262.  Goss  v.  Nelson,  1 
bouse  y.  Holme,  ib,  298.    Benyon  Burr.  227. 

Y.  Maddison,  2  Bro.  Ch.  Rep.  75. 

L  2 
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payment.  (A)  This  rule  however  is  subject  to  many  excep- 
tions; as,  where  the  time  of  payment  is  postponed  from  the 
circumstances,  not  of  the  person  but  of  the  fund.  As,  where 
a  term  was  created  for  daughter's  portions,  commencing  after 
the  death  of  the  father  and  mother,  on  trust  to  raise  the  por- 
tions from  and  after  the  commencement  of  the  term,  and  the 
father  died  leaving  a  daughter,  the  portion  was  decreed  to  be 
vested,  but  not  raisable  during  the  life  of  the  mother,  (t) 

And  where  a  legacy  was  charged  upon  real  estate,  to  vest 
immediately  on  the  testator's  death,  but  to  be  paid  to  the 
legatee  on  attaining  twenty-one,  and  the  interest  to  be  ap^ 
plied  m  the  mean  time  for  maintenance,  and  the  legatee  died 
before  attaimng  twenty-one:  it  was  held,  that  the  express 
direction  that  the  legacy  should  vest  en  the  death  of  the  tes- 
tator, prevented  its  sinking  for  the  benefit  of  the  devisee, 
and  that  the  personal  representative  of  the  legatee  was  en- 
titled to  the  legacy,  (i) 

In  respect  to  those  cases  where  poi*tions  have  been  given 
out  of  land,  and  no  time  of  payment  expressed,  it  seems  diffi- 
cult to  reconcile  the  determinations.    According  to  one  class 


(*)  Pitfield's  ca8e.2  P.  Wms.  615.         (t)  2  P.  Wms.  612,  note  1.  Low- 

612,  note  1.   Lampen  v.  Clowbery,  tber  v.  Condon,  2  Atk.  127,  130, 

2  Ch.  Ca.  155.  Poulet  v.  Powlet,  1  S.  C.  Barnard.  327.  Ernes  v.  Hao* 

Vem.  204,  321.  Smith  v.  Smith,  2  cock,  2  Atk.  607.     Butler  v.  Dun- 

Vern.  92.    Yates  v.  Phittiplace,  ib.  comb,  1  P.  Wms.  457.     Pitfield's 

416.    Carter  v.  Bletsoe,  Prec.  Ch.  case,  2  P.  Wms.  513.    Ca.  temp. 

267.    Tonrnay  v*  Toumay,  t^.  290.  Talb.  1 17.    King  v.  Withers,  3*  P. 

Stapleton  v.  Cheales,  ib.  318.  Jen-  Wms.  414.    Sherman  v.  Collins,  3 

nings  V.  Looks,  2  P.  Wms.  276.  Atk.  319.    Hutchins  v.  Fltz water. 

Anon,  Mosel.  68.   Neeve  t.  Kecke,  Com.  Rep.  716.    Hodgson  v.  Raw- 

9  Mod.  106.    Giordon  v.  Raynes,  3  son,.  1  Vez.  44.    Dawson  v.  Killet, 

P.  Wms.  134.    Bradley  v.  Powell,  1  Bro.  Ch.  Rep.  119,  124,  in  note. 

Ca.  temp.  Talb.  193.      Ph>wse  v.  Tnnstal  v.    Bracken,   Amb.    167. 

Abingdon,  1  Atk.  482.     Hall  v.  Embrey  v.  Martin,  ib,  230.    Smith 

Terry,  ib,  502.    Van  v.  Clark,  ib,  v.  Ptatridge,  ib,  266.  Mannering  v. 

512.    Boycot  v.  Cotton,  ib,  656.  Herbert,  S.  675.  Fawsey  y.  Edgar^ 

Richardson  v.  Greese,  3  Atk.  69.  I  Bro.  Ch.  Rep.  in  note.    Thomson 

Attomey-General  v.  Milner,  »6. 1 12.  v.  Dowe,  ib.  193,  in  note.    Poole  v. 

Oldfiekl  V.  Oldfield,  1  Bro.  Ch.  Rep.  Terry,  4  Sim.  294. 
106,  in  note,  124, in  note.  Ashbume         (k)  Watkins  v.  Cheek,  2  Sim.  and 

Y.  M'Guire,  2  Bro.  Ch.  Rep.  108.  Stu.  199. 
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their  interest  is  vested  iininediatelyy  and  transmissible^  ac- 
£174]  cording  to  another,  such  portions  shaU  not  vest,  if  the 
children  die  before  they  want  them.  (*) 

But  if  laiids  be  devised  for  payment  of  portions,  and  one 
of  the  children  entitled  to  a  portion  die  after  it  becomes  due, 
though  before  the  lands  are  sold,  the  personal  representative 
of  such  child  will  clearly  be  entitled  to  the  money.  (I) 

In  those  cases,  in  which  both  the  real  and  personal  estates 
are  charged  with  a  legacy,  as  far  as  the  executor  claims  out 
of  the  latter  he  shfldl  succeed  according  to  the  rule  of  the 
spiritual  court  where  such  claim  is  determinable,  though  the 
infant  legatee  die  before  the  time  of  payment,  and  conse- 
quently the  legacy,  so  far  as  k  is  charged  upon  the  land,  sliaU 
sink,  (m) 

An  executor  may  also  claim  by  election ;  as  where  the  tes- 
tator at  the  time  of  his  death  was  entitled  out  of  several  chat- 
tels to  take  his  choice  of  one  or  more  to  his  own  use.  If  no- 
thing passes  to  the  grantee  of  a  chattel  before  his  election,  it 
ought  to  be  made  in  his  lifetime,  (n)  As  if  A.  give  to  B. 
such  of  his  horses  as  B.  and  C.  shall  choose,  the  election 
ought  to  be  made  in  the  lifetime  of  B.  (p)  But  where  an  in- 
terest vests  immediately  by  the  grant,  the  election  may  be 
made  by  the  executor,  as  well  as  by  the  party  himself,  (p) 
As,  if  a  fme  be  levied  of  a  hundred  acres,  and  the  conusee 
grant  fifty  to  the  conusor  for  a  term  of  years,  his  executor 
may  choose  which  fifty  he  will  have.  So  if  A.  gives  one  of 
bis  horses  to  B.  and  C,  B.  may  elect  after  the  death  of  C. , 
which  he  will  take,  for  an  interest  vested  in  them  immediately 

(*)  Cowper  V.  Scott,  3  P.  Wms.  35.    Eari  Rivers  v.  Earl  Derby,  ib. 

119.     Wflson  V.  Spencer,  ib,  172.  72. 

2  P.  Wms.  612,  note  1.    Brewin  v.  (/)  11  Vin.Abr.  163.  Bartholomew 

Brewin,  Prec.  C,  H.  195.    Warr  v.  v.  Meredith,  1  Vem.  276, 

Warr,  ib.  213.    Ld.  Teynham  v.  (m)  Duke  of  Chandos  v.  Talbot, 

Webb,  2  Vez.  209.  1  Bro.  Ch.  Rep.  2  P,  Wms,  613. 

124,  in  note.    Lord  Hinchinbroke  (n)  Com.  Dig.  Election  B.  Harg. 

V.  Seymour,  ib,  395,  and  vide  2  Atk.  Co.  Litt.  145. 

433;  and  11  Vin.  Abr.  163,  164.  (o)  1  Roll.  Abr.  726. 

W^hitmore  v.  Wild,  1  Vem.  326,  (/»)  Harg.  Co.  litt.  145, 
347-   Gifford  v.  Goldsey,  2  Vem, 
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[175]  by  the  gift,  {q)  So  if  the  election  determine  only  the 
manner  or  degree  in  which  the  thing  shall  be  taken,  the  ex- 
ecutor,  as  well  as  the  grantee  himself,  may  make  it ;  for  in 
such  case  also  there  is  an  immediate  interest  (r)  As,  if  a 
lease  be  granted  to  A.  for  ten  or  twenty  years,  as  he  shall 
elect,  the  executor  is  entitled  to  the  election. 


[176]     CHAP.  IV. 

OF   CHATTEL   INTERESTS    WHICH    DO   NOT   VEST   IN    THE   EXE- 
CUTOR  OR    ADMINISTRATOR. 


SECT.  I. 

Of  chattels  real  which  go  to  the  heir;  and  also  touching  money 
considered  as  land^  and  land  as  money. 

I  PROCEED  now  to  inquire  under  what  special  circumstances 
chattel  interests  shall  go  to  the  heir  of  the  last  proprietor. 

The  principle  which  generally  pervades  the  cases  in  which 
the  heir,  as  distinguished  from  the  executor,  shall  be  entitled 
to  chattels,  is  this — that  they  are  so  annexed  to  and  conso- 
lidated with  the  inheritance,  that  they  shall  accompany  it 
wherever  it  vests,  (a) 

And,  first  in  regard  to  chattels  real :  if  A.  seised  in  fee 
grant  an  estate  tail,  or  a  lease  for  life  or  years,  reserving  rent, 
such  rent  as  accrues  after  his  death,  being  incident  to  there- 
version,  shall  go  to  his  heir,  and  not  to  his  executors,  {b)  al- 
though they  are  expressly  named  in  the  covenant,  (c)     If  A. 

(9)  I  Roll.  Abr.  725.  Litt.  47. 

(r)  Harg.  Co.  Litt.  144  b.  (c)  Harp.  Co.  Litt.  47,  note  9. 

(a)  2  Bl.  Com.  427,  428.  Drake  v.  Munday,  Cro.  Car.  207. 

(6)  3  Bac.  Abr.  62.     Harg.  Co. 
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seised  in  fee  make  a  lease,  reserving  rent  to  him,  his  execu- 
[177]  tors  and  assigns,  and  die,  the  rent  is  determined,  for 
the  executors  are  not  entitled  to  it,  inasmuch  as  they  are 
strangers  to  the  reversion,  which  is  an  inheritance,  nor  shall 
it  go  to  the  heir,  because  he  is  not  named,  (d)  But  if  A. 
seised  in  fee  make  a  lease  for  years,  reserving  rent  to  him 
and  his  assigns,  or  to  him,  his  executor  and  assigns,  during 
the  term,  although  there  be  decisions  to  the  contrary,  (e)  the 
words,  *'  during  the  term,"  shall  be  sufficient  to  carry  the 
rent  to  the  heir.  Where  the  rent  is  so  reserved,  the  in- 
tention of  the  parties  is  clearly  expressed,  that  the  lessee 
is  to  pay  the  same  during  the  continuance  of  tlie  de- 
mise. (/) 

In  case  the  lease  reserve  rent  at  Michaelmas,  or  ten  days 
after ;  if  the  rent  be  not  paid  at  Michaelmas,  and  before  the 
ten  days  are  expired,  the  lessor  dies,  his  heir,  and  not  his 
executor,  shall  receive  the  rent :  for  although  it  were  in  the 
election  of  the  lessee  to  pay  it  at  Michaelmas,  yet  the  ten 
days  after  are  the  true  legal  term,  and  consequently  the  rent 
was  not  legally  due  before  that  period  of  time,  and  therefore 
is  no  chattel,  (g)  So  if  the  lessor  die  on  the  day  on  which 
the  rent  is  payable,  after  sunset,  and  before  midnight,  the 
heir,  and  not  the  executor,  may  demand  the  rent,  for  it  is 
not  in  strictness  due  till  the  last  minute  of  the  natural  day, 
[178]  although  it  may  be  more  convenient  to  pay  it  before.  (A) 
So  where  rent  is  granted  to  A.  and  his  heirs  for  Ufe,  and  the 
lives  of  B.  and  C,  the  heir  shall  have  the  rent  as  a  party 
specially  nominated,  and  as  heir  by  descent,  (f)  So,  although, 


(d)  Harg.  Co.  Litt  47.  2  RolL  gate,  Raym,  213.  2  Lev.  13,  S.  C. 
Abr.  450.  Sacheverell  v.  Frogate,  (sf)  3  Bac.  Abr.  63.  10  Co.  127. 
1  Ventr.  I6l.  W  3  Bac.  Abr.  63.    Harf?.  Co. 

(e)  See  Noy,  96.  12  Co.36.  Rich-  Litt  202,  note  1.  Duppa  v.  Mayo, 
mond  V.  Butcher,  Cro.  Eliz.  217.  1  Saund.  2S7.  Ld.  Rockingham  v. 
3  Bac.  Abr.  63,  in  note.  Oxenden,  Salk.  578,  and  mde  I  P. 

(/)  Harg.  Co.  litt.  47,  note  8,  Wms.  177,  S.  C. 

$bid,202,  3 Bac.  Abr. 62.  Sacheverel  (t)  11  Vin.  Abr.  168.    Bowles  v. 

V.  Frogate,  2  Saund.  367.    S.  C,  1  Poore,  Cro.  Jac.  282.     Vide  2  Bl. 

Vent.  148,  161.  Sacheverel  v.  Fro-  Com.  259. 
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for  the  arrears  of  a  nomine  posnce^  or  penalty  for  non-payment 
of  rent,  the  grantee  himself,  and  therefore  his  executors,  may 
have  an  action  of  debt,  yet  such  penalty,  as  an  incident  to  the 
rent,  shall  descend  to  the  heir.  (*)  So  a  term  for  years  in 
trust  to  pay  debts,  afterwards  to  attend  the  inheritance,  shall 
go  to  the  heir,  and  not  to  the  executor.  {I)  So  if  a  term  be 
raised  for  a  certain  purpose,  and  that  purpose  be  answered, 
the  heir  shall  have  the  beneficial  interest  in  the  same,  whe- 
ther it  be  so  expressed  or  not ;  (m)  but  he  shall  take  it  as  a 
term,  and  consequently  as  a  chattel*  (n)  So  an  annui^,  al- 
though a  chattel  interest,  is  descendible  to  the  heir,  (o)  So 
where  A.,  the  cestui  que  trust  of  a  term  in  Blackacre,  af- 
terwards purchased  the  fee  in  his  own  name,  and  devised 
Blackacre  in  fee  to  B.,  his  heir,  whom  he  made  his  executor 
and  residui9iry  legatee,  it  was  held  that  on  the  death  of  B.  the 
term  should  go  with  the  fee  to  B.*s  heir,  and  not  to  his  per- 
[179]  sonal  representative,  (p)  So  if  an  estate  purauiervie 
be  limited  to  A.,  his  heirs,  executors,  administrators,  and  as- 
signs, and  be  not  devised,  it  shall  descend  to  the  heir  as  a 
special  occupant,  (g) 

But  if  a  debt  be  owing  to  A.,  and,  in  satisfaction  of  it,  the 
debtor  grants  him  an  annuity,  charged  on  lands  for  the 
grantor's  own  life,  and  redeemable,  such  annuity  shall  be  part 
of  A.'s  personal  estate,  (r)  So  a  term  conveyed  as  a  fee  by 
lease  and  release  to  J.  S.  and  his  heirs  by  the  word  ''grant,** 
although  it  cannot  operate  as  a  fee  to  vest  in  the  heirs  of 
J.  S.,  yet  shall  go  to  his  personal  representative,  {s)    So  if  a 

(k)  11  Vin.  Abr.  168.   Harg.  Co.  StaflTord  v.  Buckley,  2  Ve«.  170. 

Ldtt.  162  b.  Countess  of  Holderness  v.  Marq. 

00  11  Vin.  Abr.  172.     Countess  of  Carmarthen,  1  Bro.  C.  Rep.  377. 

of  Bristol  V.  Hungerford,  2  Vern.  2  Bl.  Com.  40. 
645.    Com.  Dig.  Biens.  B.    2  Ca.         (p)  Goodright  v.  Sales,  2  Wils. 

Ch. V.  Langton,  156,  160.  329.  Vide  supra,  7. 

(m)  11  Vin.  Abr.  169.    Anon.  2         (q)  Atkinson  Admx.  v.  Baker,  4 

Vent.  359.  Term  Rep.  229.  Vide  stmra,  140. 

(»)  11  Vin.  Abr.  I7l.     Levet  v.         (r)  Com.  Dig.  Biens.  C.  Longuet 

Needham,  2  Vern.  139.  v.  Scawen,  1  vez.  402. 

(0)  11  Vin.  Abr.  153.    Arg.  10,         («)  11  Vin.  Abr.  153.  Marshall  v. 

Mod.  237.     Vide  also  1 1  Vin.  Abr.  Frank,  Chan.  Prec.  480. 
146,  pi.  25.    Co.  Litt.  374  b.    Earl 
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lessee  for  twenty  years  make  a  lease  for  ten  years,  reserving 
a  rent  during  the  last-mentioned  term  to  him  and  his  heirs,  it 
shall  be  void  as  to  his  heir,  and  shall  belong  to  his  execu- 
tors* (t)  So  if  A.  possessed  of  a  term  for  years  devise  it  to 
B.  for  life,  remainder  to  the  heirs  of  B.,  it  seems  that  on  B/s 
death  it  shall  go  to  his  executor,  and  not  to  his  heir,  (u)  So 
if  A»  seised  in  fee  make  a  lease  for  years,  reserving  rent, 
and  devise  the  rent  to  B. ;  B/s  executor,  and  not  his 
heir,  shall  be  entitled  to  the  rent,  because  B.  had  no  more 
than  a  chattel  interested)  So  where  a  copyhold  estate 
[180]  was  granted  to  A.  for  the  lives  of  A.  B.  and  C,  and  A, 
died  intestate,  it  was  held  that  his  administrator  should  have 
the  estate  during  the  lives  of  B.  and  C.  (w) 

So  a  lease  granted  by  a  copyholder  for  one  year  only  shaU 
be  no  forfeiture,  for  it  is  warranted  by  the  general  custom  of 
the  realm,  and  shall  be  accounted  assets  in  the  hands  of  the 
executor  of  the  lessee,  (x) 

If  A.  grant  a  rent  in  fee  to  J.  S.,  with  a  proviso  that,  if  it 
be  in  arrear,  the  grantee  may  enter  the  lands,  and  retain  till 
he  be  satisfied ;  the  power  of  entry  is  an  inheritance,  and 
descends  to  the  heir :  but  when  entry  is  made,  the  party  has 
merely  a  chattel  interest  in  the  lands,  which,  with  the  arrears, 
shall  go  to  his  executor,  (y) 

If  the  grantee  of  a  rent  in  fee  take  a  lease  for  years  of 
the  lands  out  of  which  the  rent  issues,  and  die,  his  execu- 
tor shall  have  the  land,  and  the  heir  is  precluded  from  the 
rent.  («) 

So,  a  bond  given  by  one  parcener  to  pay  the  other,  her 
executors  or  administrators,  an  annual  sum  during  the  life  of 

(0  Sacheverel  v.  Frogate,  1  Vent.  Harg.  Co.  latt.  59>  note  4.    4  Co. 

161.  26,  9  Co.  76  b.  Matthews  v.  Wes* 

(«)  11  Yin.  Abr.  155.    Davis  v.  ton,  W.  Jo.  249.  latt  Rep.  233. 

Gibbs,  3  P.  Wms.  29.  (y)  11  Vin.  Abr.  147.   Jemmot  v. 

(v)  11  Vin.  Abr.  145.  Dyer,  5  b.  Cooly,  1  Lev.  171.    Errington  v. 

note  1,  ibid.   Ards  v.  Watkin,  Cro.  Hirst,  Raym.  125,  158.  I  Sid.  223, 

Eliz.  637,  651.  Moore,  549,  S.  C.  262,  344. 

(w)  11  Vin.  Abr.  151,  ip  note.  (r)  11  Vin.  Abr.  147.    Lit.  Rep. 

Howe  V.  Howe,  1  Vem.  416.  59. 

(«)  11  Vin.  Abr.  146.  Poph.  188. 
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estatCi  and  it  was  proved  that  tbe  same  four  hundred  pounds 
were  applied  in  the  purchase:  although  the  Master  of  the 
Rolls  decreed  for  the  administrators,  yet  on  appeal  the  Lord 
Keeper  reversed  the  decree  on  the  ground,  that  money  could 
not  be  specifically  distinguished ,  nor  followed  when  invested 
in  a  purchase,  (g)  But  where  an  executor  in  trust  for  an 
infant  of  a  lease  for  ninety-nine  years  determinable  on  three 
lives,  on  the  Iord*s  refusal  to  renew  but  for  lives  absolutely, 
complied  with  his  requisition,  and  changed  the  years  into 
lives ;  on  the  infant's  dying  under  twenty^ne,  this  was  held 
to  be  a  trust  for  his  administrator,  and  not  for  his  heir.  (A) 
So  where  trustees  purchased  lands  in  fee-simple  with  the  in- 
fant's money,  and  the  in&nt  died  in  his  minority,  it  was  held 
.that  the  land  should  be  accounted  part  of  the  personal  estate, 
and  should  go  to  his  administrator.  (<)  So,  where  committees 
of  a  lunatic  invested  part  of  his  personal  estate  in  the  pur- 
[183]  chase  of  lands  in  fee,  the  court  declared  it  should  be 
deemed  personal  property,  decreed  an  account,  the  land  to 
be  sold,,  and  the  money  to  be  divided  among  the  next  of  kin. 
For  it  shall  not  be  in  the  power  of  a  guardian  or  trustee  to 
change  the  nature  of  the  estate.  But  it  appears,  that  if  in 
such  case  the  trustees  obtain  a  decree  in  equity  for  the  pur- 
chase, the  court  will  maintain  its  decree,  and  then  the 
estate  shall  go  to  the  heir,  and  not  return  to  the  personal 
fund,  if  there  be  no  ground  to  impeach  the  trustees  of 
fraud.  (*) 

With  respect  to  mortgages,  since  courts  of  equity  consider 
such  contracts  as  merely  personal,  the  mortgage  money  is  in 
general  held  to  be  part  of  the  personal  estate,  and  to  belong 
to  the  executor  of  the  mortgagee.    But,  under  special  cir- 


(y)  11  Vin.  Abr.  163.  Kendar  v.  (*)  11  Vin.  Abr.  61.    Awdley  v. 

Milward,  2  Vera.  440.  Awdley,  2  Vera.  192.    Thomas  v. 

{h)  11  Vin.  Abr.  156.     Witter  v.  Kernish,  2   Freem.  209.     Earl  of 

Witter,  3  P.  Wms.  99.  Winchelsea  v.  Norcliffe,  1  Vera. 

(i)  11  Vin,  Abr.   161.     2  Chan.  435. 
Rep.  377. 
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cumstances^  it  shall  be  regarded  in  the  light  of  real  property, 
and  shall  go  to  the  heir.  (I) 

At  Iaw»  if  the  condition  or  defeasance  of  a  mortgage  of  in- 
heritance make  no  mention  either  of  heirs  or  executors,  to 
whom  the  money  shall  be  paid,  the  money  ought  to  go  to  the 
executors,  for,  being  originally  derived  out  of  the  personal 
estate,  in  natural  justice  it  ought  to  return  thither.  If  the 
defeasance  appoint  the  money  to  be  paid  either  to  the  heir  or 
executors,  and  the  mortgagor  pay  the  money  at  or  before  the 
[184]  day,  he  may  elect  to  pay  it  either  to  the  heir  or  the 
executor.  If  the  day  of  pajrment  be  past,  and  the  mortgage 
be  forfeited,  all  election  is  gone ;  for  at  law  there  exists  no 
right  of  redemption.  There  can  be  a  redemption  only  in 
equity,  and  equity  will  not  revive  the  election ;  but  considers 
the  case  the  same  as  if  neither  heir  nor  executor  had  been 
named.  And  as  in  that  case  the  law  will  give  it  to  the 
executor ;  equity,  which  ought  to  follow  the  law,  will  decree 
it  to  the  same  person.  Hence,  therefore,  when  the  security 
descends  to  the  heir  of  the  mortgagee  attended  with  an 
equity  of  redemption,  as  soon  as  the  mortgagor  pays  the 
money,  the  land  shall  belong  to  him,  and  the  money  only  to 
the  mortgagee,  which  is  merely  personal,  and  so  accrues,  and 
is  payable  to  his  executor.  (fTi)  Nor  will  it  appear  inequitable 
that  the  heir  should  be  decreed  to  make  a  reconveyance 
without  having  the  money  which  comes  in  lieu  of  the  land,  if 
it  be  considered  that  the  land  was  no  more  than  a  security, 
and  that,  after  payment  of  the  money,  a  trust  results  for  the 
mortgagor,  which  the  heir  of  the  mortgagee  is  bound  to 
execute. 

Nor  is  it  material  that  the  executor  of  the  mortgagee  has 
assets  without  such  money.  Assets  shall  not  be  the  measure 
of  justice  between  the  parties.  The  heir  either  ought  to  have 
the  money  if  there  were  no  assets,  or  ought  not  to  have  it 

(/)  Powell  on  Mortgages,  2d  vol.  295.  See  also  Fonbl.  255.  Thorn. 
682—698.  borough  v.  Baker,  3  Swanst.  628. 

(fii)  Waring  V.  Dan  vers,  1  P.  Wms. 
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although  there  were.  Nor  is  the  principal  varied  by  there 
[185]  being  no  personal  covenant  on  the  part  of  the  mort* 
gagor  to  pay  the  money,  for  although  the  claim  of  the 
mortgagee's  executor  would  be  strengthened  by  such  a  cove- 
nant,  yet  it  shall  av2ul  him  without  it  (n)  And  although  a 
mortgage  in  fee  be  conditioned  that  the  mortgagor  shall  pay 
the  money  to  the  mortgagee,  his  heirs,  executors,  administra- 
tors, or  assigns,  and  the  mortgagee  die  before  the  forfeiture 
of  the  mortgage,  whereby  the  mortgagor  has  his  election  at 
law  to  pay  the  money  to  either,  yet  in  equity  it  shall  belong 
to  the  executor ;  for,  in  mortgages  in  fee,  the  mortgagee's 
heirs  are  trustees  for  his  personal  representatives,  (o)  In 
short,  mortgages  are  deemed  in  equity  to  be  mere  chattel  in- 
terests,  and  to  belong  to  the  executor  of  the  mortgagee,  unless 
his  intention  to  the  contrary  be  declared  in  express  terms  by 
the  contract,  (p)  or  by  his  will,  or  be  evidently  implied  by  his 
conduct :  As,  if  he  foreclose,  or  procure  a  release  of  the  equi- 
ty of  redemption,  and  obtain  actual  possession  of  the  premi- 
ses. So  where  a  mortgage  in  fee  descended  on  the  heir  at 
law  of  the  mortgagee,  and  the  personal  representative  of  the 
mortgagee  ten  years  after  the  money  had  been  paid  to  such 
heir,  filed  a  bill  for  the  same,  it  was  decreed  to  him,  but 
without  interest,  (q) 

Nor  shall  a  legacy  to  the  executor,  although  expressed  to 
be  payable  after  debts,  and  the  other  legacies,  affect  his  title 
[186]  to  money  due  to  the  testator  on  mortgage.  Thus  where 
a  mortgagee  in  fee,  after  bequeathing  several  legacies,  gave 
one  hundred  pounds  to  his  executor,  with  a  direction  that  his 
legacy  should  not  be  paid  till  the  testator's  debts  and  other 
legacies  were  discharged,  and  there  was  no  deficiency  of  as- 
sets, yet  the  court  decreed  in  favour  of  the  executor  against 

(»)  11  Vin.  A^r.  148,  and  in  note.  Co.  Litt.  208  b.  note  1. 

Baker  v.  Baker.  2  Freem.  143.  See  (p)  pff.  Ex.  SuppL  47.    Haig. 

also  2  P.  Wms.  455.  Co.  Litt.  210. 

(o)  Sir  Thomas  Littleton's  case,  (q)  Turner's  case,  2  Ventr.  348. 

2  Ventr.  351.  Barnard.  50.   Right-  Tabor  v.  Tabor,  3  Swanst.  636. 
■on  V.  Overton,  2  Freem.  20.  Har^. 
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the  beir.(p)  So^  if  the  mortgagor  shall  fail  to  redeem^  the 
heir  of  the  mortgagee  shall  convey  the  land  to  the  executor : 
As  where  the  mortgage  was  forfeited,  though  the  heir  of  the 
mortgagee  were  in  possession  by  descent,  and  there  were  no 
deficiency  of  assets,  on  the  mortgagor's  not  ofiering  to  re- 
deem, the  heir  of  the  mortgagee  was  decreed  to  make  such  con- 
Yeyance  :  for  since  the  money,  as  part  of  the  personal  estate, 
would  have  gone  to  the  executor,  he  was  held  entitled  to  the 
land  as  a  recompence.  (  q)  So  where  a  copyhold  ¥ras  mort- 
gaged by  surrender  to  A.,  who  was  admitted  tenant,  and  died 
leaving  B.  his  son,  and  heir,  and  executor :  B.  entered,  and 
was  also  admitted,  and  afterwards  by  his  will,  but  without 
any  surrender  to  the  use  of  the  same,  devised  it  to  C. :  on 
B.'8  death,  C.  became  the  personal  representative  of  A«,  and 
exhibited  his  bill  against  D.,  who  was  heir  at  law  of  A.  and 
B.,  and  who  claimed  thb  as  a  real  estate  on  a  variety  of 
grounds :  that  the  forfeiture  had  been  so  long  incurred ;  that 
two  descents  had  been  cast ;  that  more  was  due  on  the  estate 
than  its  value ;  that  the  mortgagor  had  by  his  answer  refused 
[1 87]  to  redeem ;  and  submitted  it  to  be  foreclosed ;  and  that 
the  devise  by  B.  to  the  plaintifi^was  void  at  law  for  want  of 
a  surrender  to  the  use  of  the  will:  Yet  it  was  decreed  to  C* 
as  the  personal  representative  of  A.,  inasmuch  as  there  was 
no  foreclosure,  nor  release  of  the  equity  of  redemption  in  the 
lifetime  of  the  mortgagee,  and  on  appeal  the  decree  was 
affirmed,  (r) 

If  on  a  mortgage  being  forfeited,  the  mortgagor  release 
to  the  heir  of  the  mortgagee  in  fee,  yet  the  executor  of  the 
mortgagee  shall  have  the  benefit  of  the  estate,  although 
there  be  no  debts.  So,  in  the  case  of  a  foreclosure  of  a 
mortgage,  or  that  the  mortgage  be  of  so  ancient  a  date,  as 
in  the  ordinary  course  of  the  court  it  is  not  redeemable,  it 

(p)  Canninf^  v.  Hicks,  2  Ca.  Ch.  (r)  Tredway  v.  Fotherley,  2  Vem. 

187.  S.  C.  1  Vem.  412.  367.    1  Eq.  Cfa.  Abr.  273,  328.  Vide 

(9)  Ellis  V.  Gnavas,  2  Chan.  Ca.  Awdky  v.  Awdlcy,  2  Vem.  193. 
50.  Canning  v.  Hicks,  187. 
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shall  belong  to  the  personal  representative  of  the  mortgagee; 
for  unless  the  mortgagee  were  actually  in  possession,  it  shall 
be  considered  as  personal  estate,  (s)  So,  where  a  wife  had 
a  mortgage  in  fee  of  a  copyhold,  and  died  leaving  issue,  and  . 
the  issue  was  admitted,  and  died,  and  then  the  husband,  as 
administrator  to  his  wife,  claimed  the  copyhold  as  a  mort- 
gage, and  consequently  part  of  the  wife's  personal  estate ;  it 
was  decreed  to  him  against  the  heir  at  law,  although  the 
latter  had  been  admitted,  (f)  So,  a  mortgage  of  an  inherit- 
ance to  a  citizen  of  London  hath  been  held  to  be  part  of  his 
personal  estate,  and  divisible  according  to  the  custom,  (u) 

[188]  But  if  the  possessor  of  the  estate  conceive  himself 
to  hold  it  in  fee,  his  interest  will  not  be  considered  as  per- 
sonal against  his  evident  intention ;  as  if  an  absolute  sale  of 
an  estate  in  mortgage  be  fraudulently  made  by  the  mort- 
gagee to  a  third  person,  the  purchase  money,  on  its  being 
refunded  by  the  vendor  after  the  death  of  the  vendee,  will 
go  to  his  heir ;  for  the  intention  of  the  vendee  was  to  alter 
the  nature  of  his  property,  and  to  invest  the  money  in  the 
purchase  of  land,  and  therefore  the  court  will  consider  it  as 
real  property,  {x)  So,  if  it  appear  to  be  the  intention  of 
the  mortgagee  that  the  mortgage  should  pass  by  devise  as  a 
real  estate,  the  executor  will  not  be  entitled,  (y)  As,  where 
the  testator  had  several  mortgages,  and  among  the  rest  a 
mortgage  in  fee  of  lands  in  Whiteacre,  and  devised  his  ihort- 
gages  tQ  his  two  daughters,  their  executors  and  administra- 
tors, and  his  lands  in  Whiteacre,  on  which  he  had  entered 
on  forfeiture  of  the  mortgage,  to  them  and  their  heirs :  M., 
one  of  the  daughters,  died  without  issue ;  H.,  her  husband 
and  administrator,  claimed  a  moiety  of  the  lands  in  White- 
acre  as  a  mortgage  not  foreclosed,  nor  of  which  the  equity 
of  redemption   was  released,  and  therefore  part  of  his  wife's 

(<)  Awdley  v.  Awdley,  2  Vem.  1  Vem.  4. 

193.  (a?)  Cotton  v.  lies,  1  Vem.  ari. 

(0  Turner  v.  Crane,  1  Vern.  170.  (y)  Martin  v.  Mowlin,  2  Burr. 

(u)  Thomborough  v.   Baker,   1  .  969. 
Chan.  Co.  285.   Winn  v.  Littleton, 
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personal  estate ;  but  it  was  held,  that  although  it  were  a 
mortgage,  as  between  a  mortgagor  and  mortgagee,  and 
therefore  personalty ;  yet  the  testator's  intention  was,  that  it 
should  pass  to  his  daughters  as  a  real  estate  to  them  and 
their  heirs,  and  that  inasmuch  as  M.  was  dead  without  issue, 
it  descended  to  her  sisters  as  her  heirs  at  law,  and  that  H. 
[189]  was  entitled  to  no  part  of  the  same  in  the  nature  of 
personal  estate,  (z)  But  where  a  mortgage  was  devised  as 
real  estate  after  a  decree  of  foreclosure  nisif  that  is,  unless 
cause  were  shewn  to  the  contrary,  it  was  held  to  be  personal 
estate  for  payment  of  debts,  if  the  assets  were  insufficient, 
although  considered  as  real  estate  between  the  devisor  and 
devisee,  (a)  A  mortgage  will  not  pass  as  land  under  a  general 
description  applicable  to  it  in  point  of  locality,  if  from  other 
circumstances  it  be  evident  that  the  owner  regarded  it  as 
personal  property,  (i) 

Where  money  secured  by  mortgage,  to  which  the  executor 
was  entitled  at  law,  was  articled  to  be  laid  out  in  land,  and 
settled  on  the  issue  of  the  marriage,  on  special  verdict  it  was 
adjudged  to  be  bound  by  the  articles,  (c)  And  it  has  been 
held,  that  the  heir  of  a  mortgagee  in  fee,  if  he  pay  the 
executor  the  mortgage  money,  may  take  the  benefit  of  a 
foreclosure  to  himself,  (d) 

If  the  parson  of  a  church  be  seised  of  the  advowson  in 
fee,  and  die,  in  such  case  the  heir,  and  not  the  executor, 
shall  present ;  because  at  the  same  time  the  avoidance  rests 
in  the  executor,  the  inheritance  descends  to  the  heir ;  and 
where  two  titles  concur  in  an  instant  of  time,  the  elder  shall 
[190]  be  preferred,  (e)  But  if  A.  be  seised  of  an  advowson 
'n  gross,  or  in  fee  appendant  to  a  manor,  and  an  avoidance 

(«)  Noys  V.  Mordant,  2  Vern.         (c)  Fteiip  Lechmere  v.  Earl  of  Car- 

581.  S.  C.  Gilb.  Rep.  in  Chan.  2.  lisle,  3  P.  Wms.  217. 
S.  C.  Chan.  Prec.  265.  (d)  Clarkson  v.  Bowyer,  2  Vern. 

(a)  Garret  v.  Evers,  Moseley,  364,  67. 
and  see  Silberschildt  v.  Schiott,  3         (e)  11  Vin.  Abr.  169.  3  Bac.  Abr. 

Vea.  and  Bca.  45.  61.  Holt  v.  Bishop  of  Winchester, 

(6)  Martin  v.  Mowlin,  2  Burr.  3  Lev.  47.  3  Salk.  280,  S.  C. 
969. 
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happen  in  his  lifetime,  his  executor  and  not  his  heir,  shall 
present,  inasmuch  as  it  was  a  chattel  vested,  and  severed  from 
the  manor.  (/)  But  if  the  next  presentation  be  granted  to 
A.,  his  heirs  and  assigns,  it  is  clearly  a  mere  chattel,  not- 
withstanding the  word  ''heirs:**  It  is  but  one  turn,  and 
where  the  thing  is  a  chattel,  the  word  "  heirs''  cannot  make 
it  an  inheritance,  (g)  So,  if  a  man  grant  the  two  next  pre- 
sentations of  a  church,  they  are  chattels,  and  if  the  grantee 
die  the  executor  shall  have  them,  and  not  the  heir,  (/i) 

If  a  party  having  the  inheritance  of  tithes  die  after  the 
tithes  are  set  out,  they  shall  go  to  his  executor,  and  not  to 
his  heir,  (i) 

The  interest  denominated  the  year,  day,  and  waste,  which 
has  been  already  explained,  {k)  is  but  a  chattel ;  and  al- 
though granted  by  the  crown  to  A.,  and  his  heirs,  shall  go 
to  his  executors.  (/) 

In  regard  to  the  estate  of  a  lunatic,  the  Court  of  Chancery 
will  change  the  nature  of  the  property  so  as  to  alter  the  suc- 
[191]  cession,  if  the  interest  of  the  owner,  which  is  solely 
considered,  shall  require  it.  Between  the  real,  and  per- 
sonal representatives  of  a  lunatic  there  is  no  equity.  They 
are  both  volunteers,  and  must  take  what  they  find  at  his 
death  in  the  condition  in  which  they  find  it.  Thus  the  pro- 
duce of  timber  on  a  lunatic's  estate,  cut  and  sold  by  an  order 
of  the  court,  founded  on  the  master's  report  that  it  would 
be  for  the  benefit  of  the  lunatic,  as  some  of  the  timber  was 
in  a  state  of  decay,  and  injuring  the  rest,  was  on  his  death 
held  to  be  personal  assets,  and  incapable  of  a  transmutation 
for  the  benefit  of  the  heir.  («i) 

Charters  and  deeds,  court  rolls,  and  other  evidences  of 

(/)  U  Vin.  Abr.  146.  Fitzh.  N.         (*)  Vide  supra,  144. 

B.  33.  ^  (/)  11  Vin.  Abr.  175.    Off.  Er. 

0^)  11  Vin.  Abr.  173.  Br,  Chat-     54. 

tela,  pi.  6.  (m)  Oxenden  v.  Lord  Compton,  2 

(A)  11  Vin.  Abr.  173.  Br.  Chat-     Ves.  jun.  69,  75,  note  b.  4  Bro.  Ch. 

tela,  pi.  20.  Rep.  231,  397.    S.  C.  vide,  ex-parte 

(t)  Cora.  Dif^.  Biena.  A.  2.    Off.     Marchioneaa  of  Annandale,  AmbL 

Ex.  60.  3  Bac.  Abr.  64.  Sl. 
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the  land,  as  well  as  the  chests  in  which  they  are  usually 
keptj  shall  pass  with  the  land  to  the  heir,  and  shall  not  go 
to  the  executor,  (/i)  So,  where  a  bill  was  filed  in  Chancery 
for  an  antique  horn,  with  an  ancient  inscription,  on  the 
ground  that  it  had  immemorially  gone  with  the  plaintiff's 
estate,  and  been  delivered  to  his  ancestors  by  which  to  hold 
the  land,  the  court  was  of  opinion,  tha  if  the  land  were  of 
the  tenure  called  comage,  the  heir  had  a  title  to  this  monu- 
ment of  antiquity  at  law.  (o)  So,  if  land  be  sold  by  A.  on 
condition,  that  if  the  purchase  money  be  not  paid  by  a  li- 
mited day,  then  that  he  shall  re-enter ;  and  A.  die ;  here, 
[193]  although  there  be  a  debt  due  to  the  executor,  and  no 
land  descended  to  the  heir  of  A.  yet  the  heir  shall  have  the 
deeds,  inasmuch  as  upon  him  the  condition  descended,  (p) 
But  if  A.  deliver  a  charter  to  B.  to  redeliver  to  him,  and  his 
heirs,  having  no  title  to  the  land,  his  executor,  and  not  his 
heir,  shall  have  this  charter,  because  it  was  only  a  chattel 
without  the  land,  (q) 

So,  if  the  writings  of  an  estate  are  pawned  or  pledged  for 
money  lent,  they  are  considered  as  chattels  in  the  hands  of 
the  creditor,  and  in  case  of  his  decease,  they  will  go  to  his 
personal  representative,  as  the  party  entitled  to  the  benefit 
accruing  from  the  loan,  (r) 


SECT.   11. 


Of  chatteh  personal  which  go  to  the  heir:  and  herein  ofheir- 

looms. 

With  respect  to  chattels  personal,  and  animate,  the  he  ir 
has  a  qualified  possessory  property  in  deer  in  a  park,  hares 

(ii)  Off.  Ex.  63.   3  Bac.  Abr.  65.  (p)  Off.  Ex.  63.* 

L.  of  Test.  381.    Vide  Atkinson  {q)  11   Vin.  Abr.   145.      Fitsh. 

admz.  y.  Baker,  4  Term  Rep.  229.  Detinue,  pi.  7. 

(o)  Bac.  Abr.  65.  Pusey  v.  Pusey,  (r)  3  Bac.  Abr.  65.    Noy.  Mar. 

1  Vern.  273.  Harg.  Co.  Litt.  107.  50. 

M  Z 
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or  rabbits  in  a  warren,  doves  in  a  dove-house,  pheasants 
and  partridges  in  a  mew,  swans,  though  unmarked  in  a 
[193}  private  moat  or  pond,  or  kept  in  water  within  a  manor, 
or  at  large,  if  marked,  and  in  bees  in  a  hive,  or  as  it  has 
been  held  by  some  authorities,  though  not  in  a  hive,  raiume 
soli,  in  respect  of  his  ownership  in  the  'soil.  He  is,  also, 
entitled  to  fish  in  a  private  pond  or  piscary.  These  various 
animals  shall  all  go  with  the  inheritance,  for  without  them  it 
is  incomplete,  (a)  And  such,  we  may  remember,  is  the  pro- 
perty that  shall  vest  in  the  executor,  if  the  testator  had  a 
lease  for  years  in  the  land,  (b) 

With  regard  to  chattels  personal,  and  vegetable,  not  only 
timber  trees,  as  oak,  beech,  chestnut,  walnut,  ash,  elm, 
cedar,  fir,  asp,  lime,  sycamore,  birch,  poplar,  alder,  larch, 
maple,  and  horn-beam,  but  also  trees  of  every  other  de- 
scription belonging  to  the  soil,  and  unless  severed  during 
the  life  of  the  ancestors,  are  the  property  of  the  heir,  (e) 
So,  likewise,  are  all  species  of  fruits,  if  hanging  on  the  tree 
at  the  time  of  his  ancestor's  death.  Grass,  also  growing, 
though  ready  to  be  mown  for  hay,  shall  descend  with  the 
land  to  the  heir;  for  these  are  either  natural,  or  permanent 
profits  of  the  earth,  (d)  He  is  also  entitled  to  such  hedges 
and  bushes  as  are  standing  at  that  time,  (e) 

[194]  But,  as  i  have  already  stated,  (/)  corn,  which  is 
raised  by  yearly  cultivation,  shall  go  to  the  executor,  to 
compensate  for  the  expence  and  labour  of  tilling,  manuring, 
and  sowing  the  lands,  and  for  the  encouragement  of  hus- 
bandry, which  is  of  so  public  a  concern,  (g) 

The  same  law,  on  a  similar  principle,  extends  to  other 
emblements,  as  hops,  saffron,  hemp,  and  the  like.  (A) 

(a)  Harg.  Co.  litt  8.  Com.  Dig.  Abr.  64.  Off.  Ex.  59.  Swinb.  934, 
Biens.  B.     1  Roll.  Abr.  916.    Off.     935,  p.  7,  s.  10. 

Ex.  63.  11  Vin.  Abr.  166.  2  Bum.  (d)  Swinb.  934,  935,  p.  7,  8.  10. 

Just.  369.   7  Co.  15  b.  3  Bac.  Abr.  (e)  Off.  Ex.  69.    3  Bac.  Abr.  64. 

64.  2  Bl.  Com.  427.  (/)  Simra,  150. 

(b)  Harg.  Co.  litt.  8,  note  10.  ^)  Off.  Ex.  69.  3  Bac.  Abr.  64. 
Vide  supra,  141,  148.  (A)  Ilnd. 

(c)  Com.  Dig.  Biens.  H.    3  Bac. 
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It  has  been  asserted  by  a  learned  writer,  (i)  that  roots  of 
all  kinds,  such  as  parsnips,  carrots,  turnips,  andskirrets,  shall 
go  to  the  heir,  since  they  cannot  be  taken  without  digging 
and  breaking  the  earth,  which  must  of  necessity  be  a  detri- 
ment to  the  inheritance.  It  seems,  however,  perfectly  clear, 
that  these  articles,  as  requiring  an  annual  cultivation  fall  within 
the  like  reasoning,  which  the  law  has  adopted  in  regard  to 
corn,  and  consequently  shall  belong  to  the  executor.  (X:) 

But  things  which  produce  no  annual  profit  are  not  com- 
prehended under  the  name  of  emblements ;  therefore,  al- 
though the  testator  himself  hath  sown  the  land  with  acorns, 
or  planted  it  with  oaks,  alders,  elms,  or  other  trees,  they 
£195]  shall  not  be  classed  as  emblements,  but  shall  belong 
to  the  heir.  (/)  So  if  the  testator  improved  the  natural  pro- 
duce, either  by  trenching,  or  by  sowing  hay-seed,  such  in- 
crease shall  go  to  the  heir ;  for  the  executors  have  no  pro- 
])erty  in  the  natural  produce,  and  in  such  instances  that 
which  was  artificial  cannot  be  distinguished  from  it.  {m) 
Wall  fruit  also,  though  greatly  improved  by  culture,  seems 
to  fall  within  the  same  principle  and  to  be  the  property  of 
the  heir.  But  the  executor,  we  have  seen,  is  entitled  to 
hops,  though  growing  on  ancient  roots,  for  they  are  produced 
by  manurance  and  industry,  (n) 

Although  timber  trees  originally  belong  to  the  soil,  yet,  if 

A.  seised  in  fee,  sell  the  timber  trees  on  his  land  to  B.,  and 

B.  die  before  they  are  felled,  they  shall  belong  to  his  execu- 
tor, (o)  So,  if  a  man  sell  his  land,  reserving  the  timber 
trees,  they  remain  in  him  by  particular  contract,  as  chattels 
distinct  from  the  soil,  and  shall  go  to  his  executor*  For,  in 
both  these  cases,  in  construction  of  law,  they  are  abstracted 


it)  Off.  Ex.  62,  63.     Vide  also  (m)  Com.  Dig.  Biens.  G.  1,  Gilb. 

Gilb.  L.  of  Ev.  249.  L.  of  Ev.  249*    Harg.  Co.  latt.  56. 

{I)  Harg.  Co.  litt.  55  b.    2  Bl.  (n)  Harg.  Co.  Utt.  55  b.    Cro. 

Com.  123.  Car.  515.  Vide  supra,  150. 

(I)  2  Bl.  Com.  123.    Com.  Dig.  (o)  3  Bac.  Abr.  64.    Off.  Ex.  69, 

Bieng.  6.  1  Harg.  Co.  Litt  55  b.  60. 
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from  the  earthy  although  they  are  not  actually  severed  by  the 
axe,  (p) 

But^  if  a  tenant  in  tail  sell  the  timber  trees  on  his  soil, 
such  sale  will  not  be  effectual  without  docking  the  entail, 
unless  they  were  actually  felled  in  the  lifetime  of  such 
[196]  tenant,  otherwise  they  will  descend  with  the  land  to 
the  issue,  (q)  So,  if  A.  lease  lands  for  life,  or  years,  except- 
ing the  trees,  they  continue  parcel  of  the  inheritance,  so 
long  as  they  are  annexed  to  the  land,  and  descend  with  it 
to  the  heir.  So,  if  a  feoffinent  be  made  excepting  the  trees, 
and  the  feoffee  afterwards  buy  them,  they  are  re-annexed  to, 
and  become  part  of  the  inheritance,  (r)  So,  where  a  lessee 
for  years  purchased  trees  growing  on  land,  and  had  liberty 
to  cut  them  within  eighty  years,  and  he  afterwards  bought 
the  inheritance  of  the  land  and  died;  it  was  held  that  the 
executor  should  not  have  the  trees,  for  although  they  were 
once  chattels,  yet  by  the  purchase  of  the  inheritance  they 
were  re-united  to  the  land,  (s) 

Such  personal  chattels  inanimate,  as  go  to  the  heir  with 
the  inheritance,  and  not  to  the  executor,  are,  for  the  most 
part,  denominated  heir-looms.  The  termination  loom,  in 
the  Saxon  language,  signifies  a  limb,  or  member;  conse-  . 
quently  heir-looms  denote  limbs  or  members  of  the  inhe- 
ritance. They  are  such  things  as  cannot  be  taken  away 
without  damaging,  or  dismembering  the  freehold.  What- 
ever, therefore,  is  strongly  affixed  to  the  inheritance,  and 
cannot  be  severed  from  it  without  violence  or  damage,  quod 
[197]  ab  adibusnonfadHreveUiiur/isSLtnember  of  the  same, 
and  shall  pass  to  the  heir,  as  chimney-pieces,  pumps,  tables 
and  benches  which  have  been  long  fixed,  (t)  The  law  is  the 
same  in  regard  to  coppers,  leads,  pales,  posts,  rails,  window- 
shutters,  windows,  whether  of  glass  or  otherwise,  wainscots, 

(p)  3  Bac.  Abr.  64.   Off.  £z.  60.  50.  4  Co.  63  b. 

(g)  Ibid.  Stukeley  V.  Butler,  Hob.  («)  11  Vin.  Abr.  168.  Ow.  49. 

173.     11  Co.  50.  (0  2   Bl.   Com.  427,428.        Ld. 

(r)  Com.  Dig.  Biens.  H.    11  Co.  Petre  v.  Heneage,  12  Mod.  520. 
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doors,  locks,  keys,  mill-stones  fixed  to  a  mill,  anvils,  and  the 
like.  They  are  annexed  to  the  freehold,  and  are  held  to 
form  part  of  it.  (w) 

Although  pictures  and  looking  glasses  generally  go  to  the 
executor,  as  personal  chattels,  yet  it  has  been  held,  that  if 
they  are  put  up  instead  of  wainscot,  they  shall  belong  to  the 
heir.     He  has  a  right  to  the  house  entire  and  undefaced.  {x) 

But  at  so  remote  a  period  as  that  of  Henry  the  Seventh,  it 
was  adjudged,  that  if  the  lessee  annex  any  chattel  to  the  house 
for  the  purposes  of  his  trade,  he  may  disunite  it  during  the 
continuance  of  his  interest,  if  he  can  do  so  without  prejudice 
to  the  freehold.  And  therefore,  that  if  such  lessee  be  a  dyer, 
and  erect  a  furnace  in  the  middle  of  the  floor  not  affixed  to 
any  wall,  he,  and  by  consequence  his  executor,  may  take  it 
down  during  the  term,  if  it  can  be  removed  without  injury 
to  the  inheritance ;  that  while  the  term  continues,  he  is  the 
[198]  owner  both  of  the  floor  and  of  the  fiimace,  but  that 
if  it  be  not  severed  while  his  interest  subsists,  it  goes  to  the 
lessor  of  his  heirs,  inasmuch  as  the  lessee  is  not  master  of 
both  the  subjects  of  alteration,  (y) 

In  modern  times  the  doctrine  of  annexation  has,  on  prin- 
ciples of  public  policy,  been  gradually  relaxing ;  therefore, 
if  things  of  this  species  can  be  removed  without  injury  to  the 
&bric  of  the  house,  or  the  soil  of  the  freehold,  they  shall 
in  general,  be  the  property  of  the  executor,  {x)  Thus,  modern 
tables,  although  fastened  to  the  floor,  grates,  irons,  ovens, 
jacks,  clock-cases,  in  whatever  mode  annexed  to  the  free- 
hold, have  by  more  recent  cases  been  held  to  belong  to  the 
executor,  (a)  So  also  have  hangings,  tapestry,  beds  fastened 
to  the  ceiling,   and  iron  backs  to  chimneys,  {b)     So,  like- 

(tt)  4  Bum.  Eccl.  L.  256.  3  Bac.  case,  Salk.  368.  L.  of  Test.  380. 

Abr.  63.  Off.  Ex.  62.  4  Co.  63, 64.  (z)  3  Bac.  Abr.  63  in  note.  Lord 

Swiob.  p.  6,  8.  7.  Dudley  v.  Lord  Warde,  Ambl.  1 13. 

Qg)  L.  of  Test.  380,  381.  Cave  v.  Harvey  v.  Harvey,  2  Str.  1 141. 

Cave,  2  Vcm.  508.  (a)  4  Bum.  Eccl.  L.  267. 

(y)  3  Bac.  Abr.  63.     Keilw.  88.  (6)  4  Burn.  Eccl.  L.  256,  259. 

Ow.  70,  7 1 .    Off.  Ex.  60,  61 .    Ex-  L.  of  Ni.  Pri.  34.  Harvey  v.  Harvey, 

parte  Quincy,  1  Atk.  477.    Poole's  2  Str.  1141.  Ex-parteOMincy,  1  Atk. 
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wise  in  favour  of  trade,  brewing  vessels,  vats  for  dyers,  and 
soap-boilers'  coppers.  So  also  furnaces,  though  fixed  to  the 
freehold,  and  purchased  with  the  house,  (c)  It  has  also  been 
ruled,  that  a  cyder  mill  erected  on  the  land  shall  go  to  the 
executor,  and  not  to  the  heir.  And  in  a  case  where  the 
litigating  parties  were  the  executor  of  the  tenant  for  life,  and 
[199]  the  remainder-man,  the  Lord  Chancellor  seemed  to 
be  of  opinion  that  a  fire-engine  set  up  for  the  benefit  of  a 
colliery,  as  between  heir  and  executor,  might  in  some  in* 
stances  be  considered  as  persona]  property,  (d)  Such  latitude 
encourages  improvements,  and  is  beneficial  to  trade.  But 
if  the  subject  be  not  capable  of  removal  without  injury  to 
the  freehold ;  as,  if  a  furnace  is  so  affixed  to  the  wall  of  a 
house  as  to  be  essential  to  its  support,  it  shall  not  be  taken 
away  by  the  executor,  (e) 

The  ancient  jewels  of  the  Crown  are  also  held  to  be  heir- 
looms, for  they  are  necessary  to  maintain  the  state,  and  to 
support  the  dignity  of  the  existing  sovereign.  (/) 

So,  also  the  collar  of  S.  S.  is  an  heir-loom,  and  shall  go  to 
the  heir,  (g) 

There  are  also  other  personal  chattels,  which  descend  to 
the  heir  in  the  nature  of  heir-looms ;  as  ancient  portraits  of 
former  owners  of  the  mansion,  though  not  fastened  to  the 
walls,  a  monument  or  tombstone  in  a  church,  or  the  coat 
armour  of  his  ancestor  there  hung  up,  with  the  pennons  and 
other  ensigns  of  honour  suited  to  his  degree.  (A)  And  the 
court  will  order  an  inspection  of  articles  claimed  by  the 
plaintiff  as  heir-looms,  in  a  chest  at  the  bankers  of  the  de- 
fendant, who  insists  by  his  answer  that  he  has  a  lien  on  the 


477.    Beck  v.  Rebow^  1  P.  Wins.  v.  Lawton,  3  Atk.  15.    See  also 

94.  Elwes  V.  Maw,  3  East  T.  Rep.  38. 

(c)  Poole's  case,  Salk.  368.  L.  of  (e)  Off.  Ex.  61.  4  Bum.  Eccl.  L. 

Ni.  Pri.  34.    Ex-parte  Quincy,  1  256.     11  Vin.  Abr.  166. 

Atk.  477.    Lawton  v.  Lawton,  3  (/)  2  Bl.  Com.  428.     Harg.  Co. 

Atk.  14,  16.  11  Vin.  Abr.  167, 172.  Litt.  18  b. 

Squier  v.   Mayer,  2  Frcem.   249.  (g)  U  Vin.  Abr.  167.   Ow.  124. 

Harg.  Co.  Litt.  53,  note  5.  {h)  2  Bl.  Com.  429.     Harg.  Co. 

{d)  Lord  Hardwicke  in  Lawton  Litt.  18  b. 
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contents  of  the  chest,  (t)  Pews  also  in  a  church  may  imme- 
[SOO]  morially  descend  from  the  ancestor  to  the  heir^  §s  ap- 
purtenant to  his  house,  {i) 

By  the  special  custom  of  some  placesi  carriages,  and 
also  various  articles  of  household  furniture  and  implements 
may  be  heir*looms.  But  such  custom  must  be  strictly 
proved.  (/) 

On  the  other  hand,  a  granary  built  on  pillars  in  Hampshire 
is  by  custom  a  chattel,  and  belongs  to  the  executor,  (m) 

The  heir  is  likewise  entitled  to  other  personal  chattels, 
inanimate,  to  which  this  appellation  of  heir-looms  does  not 
belong.  An  annuity,  although  only  a  chattel  interest,  is, 
as  we  have  seen,  (it)  descendible  to  the  heir,  (o)  So,  a  grant 
from  the  crown  of  one  thousand  pounds  per  annum  out  of 
the  four  and  a  half  per  cent.  Barbadoes  duty,  with  collateral 
security  out  of  other  revenue,  although  a  mere  personal 
chattel,  having  no  relation  to  lands  or  tenements,  nor  par- 
taking of  the  nature  of  a  rent,  was  adjuged  to  the  heir,  (p) 
But  such  an  annuity  is  personal  property,  and  will  pass  under 
a  will  attested  by  two  witnesses,  by  a  residuary  clause,  be- 
queathing all  the  rest,  residue  and  remainder  of  the  personal 
estate  to  the  executor,  (q)  So  where  A.  on  his  marriage  set- 
tled land  on  himself  and  his  wife,  and  the  issue  of  the  mar- 
riage, with  remainder  over,  and  assigned  to  trustees  bankers 
assignments  established  by  act  of  parliament,  and  made  a  per- 
petual annuity  redeemable  by  parliament,  and  directed  to  go 
as  personal  estate,  and  limited  the  profits  thereof  to  the  same 
person  as  by  the  settlement  would  be  entitled  to  the  land, 
and  if  the  annuities  should  be  redeemed  by  parliament,  the 
money  should  be  invested  in  the  land,  to  be  settled  to  the 

(•)  Earl  of  Macclesfield  v.  Davis,  v.  Raddiff,  10  Mod.  237.  Vide  also 

3  Ves.  &  Bea.  16.  11  Vin.  Abr.  146,  pi.  26.     Dr.  & 

(k)  3  Bl.  Com.  529.    12  Co.  105.  Stud.  90. 

(0  Ibid,  428.  Harg.  Co.  Litt.  18  b.  (p)  Com.  Dig.  Biens.  A.  2.  Earl 

(m)  11  Vin.  Abr.  154.  of  StaflTord  v.  Buckley,  2  Ves.  170. 

(«)  Vide  supra,  1 78.  (q^  Aubin  v.  Daly,  4  Bam.  &  Aid. 

(o)  Vin.  Abr.  153,  Argdo.  Roper  59. 
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same  uses,  and  A.  died ;  it  was  decreed  that  these  annuities 
being  thus  redeemable  were  to  be  considered  as  money  di- 
rected to  be  laid  out  in  lands^  and  to  be  as  real  estate,  which 
after  the  wife's  death  should  go  to  the  settler's  heir,  (r)  On 
the  other  hand,  a  perpetual  annuity  of  4,0002.  issuing  out 
of  the  revenue  of  the  post-office,  but  redeemable  upon  pay- 
ment of  100,000/.  when  the  state  of  affairs  would  permit, 
which  sum,  when  paid,  was  to  be  laid  out  in  the  purchase  of 
lands  to  be  settled  in  manner  there  mentioned,  was  not  con- 
sidered as  money  to  be  laid  out  in  land,  but  merely  as  a  per- 
petual annuity,  inasmuch  as  there  was  no  certainty  of  the 
redemption,  (s) 

Where  a  copyhold  tenement  was  burnt  down,  and  money 
collected  on  briefs  for  rebuilding  it  was  lodged  in  the  hands 
[201]  of  a  guardian  of  the  tenant  in  tail,  who  died  under  age; 
it  was  held  that  the  money  should  go  to  his  heir,  both  because 
of  the  entail,  and  because  it  was  copyhold ;  but  that  allowance 
should  be  made  to  his  personal  representative  for  the  amount 
of  the  interest  of  the  money  from  the  time  it  was  so  lodged  to 
the  death  of  the  infant,  (f) 

If  A.  recover  land  and  damages,  or  a  deed  relative  to 
land  and  damages,  and  die  before  execution,  his  heir  shall 
have  execution  for  the  land  or  deed,  and  the  executor  for  the 
damages,  {u) 

(r)  Disher  v.  Disher,  1  P.  Wms.  (0  Com.  Dig.  Biens.  B.  Rook  v. 

204.  Warth,  1  Ves.  460. 

(<)  Countess  of  HoldemesB  v.  (»)  llVin.Abr.145,169.  Beamond 

Marquis  of  Carmarthen,  1  Bro.  C.  v.  Long,  Cro.  Car.  227.  Off.  Ex.  93. 

Rep.  377,  and  1  P.  Wms.  206,  in  Com.  Dig.  Execution,  E.  1  Roll, 

note  S.  C.  Abr.  889. 
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SECT.  III. 

Of  chattels  which  go  in  succession. 

Chattels  given  to  a  corporation  aggregate^  as  the  dean  and 
chapter  of  a  cathedral  churchy  the  mayor  and  commonalty  of 
a  city,  the  head  and  fellows  of  a  college,  shall  go  in  succes- 
sion ;  but  in  a  case  of  sole  corporation,  whether  created  by 
charter  or  prescription,  as  a  bishop,  parson,  vicar,  master 
of  a  hospital,  and  the  like,  chattels  real  and  personal  in  pos- 
session, and  in  action,  belong  to  their  respective  executors. 
[202]  Such  property  shall  no  more  go  to  their  successors 
than  it  shall  go  to  an  heir ;  for  succession  in  a  body  politic  is 
inheritance  in  case  of  a  private  person,  (a)  So,  if  the  chattel 
be  granted  to  such  sole  corporation  and  his  successors :  As, 
if  a  term  for  years  be  granted  to  a  bishop  and  his  successors, 
his  executors  shall  have  it.  (b)  So  if  an  obligation  or  other 
specialty  be  executed  to  him  and  his  successors,  he  can  take 
it  only  as  a  private  individual,  and  not  in  his  corporate  ca- 
pacity, (c) 

But  by  custom  a  corporation  sole  may  take  goods  and  chat- 
tels in  succession,  as  in  London,  where  the  chamberlain  is  a 
special  corporation  for  taking  bonds  for  orphanage-money. 
And  such  custom  has  been  frequently  adjudged  good,  (d) 
Also  in  some  instances,  particularly  of  chattels  in  action,  the 
law  b  the  same  without  a  custom,  (e)  As  if  the  president  of 
the  college  of  physicians  recover  in  debt  against  a  party  for 
practbing  without  a  licence,  hb  successor,  and  not  his  execu- 

(a)  Com.  Dig.  Biens.  C.  Fran-  {d)  Harg.  Co.  litt.  9  a,  note  I. 
cbigca  F.  16,  4  Co.  66.  Harg.  Co.  4  Co.  64  b.  Wilford,  Chamberlain 
I'itt.  9  a.  of  London,  Cro.  Eliz.  464,  682. 

(b)  1  RoU.  Abr.  516.  (f)  Harg.  Co.  Litt.  9  a,  note  I. 

(c)  4  Co.  66.  Dy.  48a.  2  Bl.  Com.  Vin.  Abr.  tit.  Corporation  L. 
430,431. 
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tois  shall  have  a  scire  fcidcm  on  the  judgment,  for  the  debt 
was  recovered  as  due  to  him  and  the  college.  (/) 

So,  if  the  master  of  an  hospital  recover  in  that  character 
[^03]  the  arrears  of  an  annuity  due  to  the  hospital,  and  die, 
they  go  to  his  successor,  and  not  to  his  executor,  {g) 


SECT.  IV. 


Of  chattels  which  go  to  a  devisee  or  remainder-man :  and 
herein  of  emblements,  and  heir-looms. 

A  DEVISEE  of  the  lands  is  entitled  to  all  those  chattel  in- 
terests which  have  been  stated  to  belong  to  the  heir ;  (a)  and 
in  one  respect  he  has  an  advantage  to  which  the  heir  is  not 
entitled.  Such  devisee,  and  not  the  executor  of  the  devisor, 
shall  have  the  emblements.  Thus  it  has  been  held,  that  if 
A.,  seised  in  fee  of  land,  sow,  and  devise  it  to  B.  for  life, 
remainder  to  C.  in  fee,  and  die  before  severance,  B.  shall 
have  the  emblements,  and  not  the  executor  of  A. :  Or  that 
if  B.  die  before  severance,  his  executor  shall  not  have  them, 
but  they  shall  go  to  him  in  remainder :  Or  that  if  the  devise 
be  only  to  B.,  and  B.  die  before  severance,  there  his  executor 
shall  have  them,  although  B.  did  not  sow.  These  points 
were  so  adjudged  on  the  principle,  that  the  devisee,  in  rela- 
tion to  the  chattels  belonging  to  the  lands,  stands  in  the  place 
of  the  executor  by  the  express  terms  of  the  will,  (b)  This 
[204*]  distinction,  however,  seems  not  very  reasonable :  (c) 
It  appears  strange,  that  the  corn  should  pass  to  the  devisee 
as  appurtenant  to  the  soil,  and  yet  shall  not  descend  to  the 
heir.     But  a  devisee  of  the  goods,  stock,  and  moveables  is, 

(/)  1  Roll.  Abr.  515.  248.     Vide  Grantham  v.  Hawley, 

Q)  Ibid.  Hob.  132. 

(a)  2  Bl.  Com.  428.  (c)  Harg.  Co.  Litt.  55  b,  note  2. 

(6)  Winch.  51.    Gilb.  L.  ofEv. 
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it  seems,  entitled  to  growing  corn  in  preference  both  to  the 
devisee  of  the  land  and  the  executor.  (cQ 

In  respect  of  the  rights  of  the  executor  of  tenant  for  life, 
as  opposed  to  those  of  the  remainder-man,  it  is  a  general 
rule,  that  where  a  party  hath  an  uncertain  interest  in  land, 
and  his  estate  determines,  yet  he  hath  a  title  to  the  corn 
that  is  sown,  and  the  other  emblements  on  the  land,  though 
the  property  of  the  soil  be  altered,  {e)  With  the  view  of 
giving  all  possible  encouragement  to  agriculture,  the  law  has 
created  a  property  in  the  emblements  distinct  and  separate 
from  that  of  the  soil,  and  has  provided  that  such  property 
shall  be  at  the  entire  disposal  of  the  owner,  that  he  may  not 
decline  cultivation,  lest  the  harvest  should  be  reaped  by  a 
stranger.  Moreover,  the  tenant  who  has  sown  has  acquired 
a  property  in  the  corn  by  his  expence  and  labour.  It  was 
his  own  in  its  original  state,  and  before  it  was  committed  to 
the  earth ;  and  his  property  shall  not  be  divested  by  its 
being  sown  on  his  own  ground,  and  the  less,  on  account  of 
the  skill  and  industry  he  has  employed  in  raising  it.  (/} 

[205]  On  these  principles  the  doctrine  of  emblements  in 
respect  to  the  executor  of  tenant  for  life  is  founded.  There- 
fore, if  such  tenant  sow  the  land,  and  die  before  severance, 
inasmuch  as  his  estate  was  uncertain,  and  determined  by  the 
act  of  God,  his  executor  shall  have  the  com,  and  he  may 
take  it  from  off  the  ground  of  the  remainder-man.  {g)  So 
it  has  been  held,  that  at  common  law,  on  the  death  of  tenant 
in  dower,  her  executor  was  entitled  to  the  corn ;  and  that 
the  statute  of  Merton,  (A)  which  gives  her  the  power  of 
devising  it,  was  passed  only  in  affirmance  of  the  common 
law.  (0 

If  A.  seised  in  fee  of  land  sow,  and  then  convey  it  to  B., 

(rf)  Winch.  51.  Cox  v.  Godsalve,  Co.  litt.  65  b.    5  Co.  116.    Roll. 

Holt's  MSS.  157.  L.  of  Ni.  Pri.  34.  Abr.  726,  727. 

Swinb.  933,  934,  p.  7,  8.  10.  {K)20  H.  3,  c.  2. 

(e)  GUb.  L.  of  Ev.  240.  (*)  Gilb.  L.  of  Ev.  245.    Harg. 

(f)  Id,  241.  Co.Litt.  55  b. 
is)  Gilb.  L.  of  Ev.  242.    Harg. 
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and  die  before  severance^  the  corn  shall  belong  to  B.,  and 
not  to  the  executors  of  A.  on  the  principle^  that  every 
man's  donation  is  to  be  taken  most  strongly  against  him; 
and,  therefore,  it  shall  pass  not  only  the  land  itself,  but  also 
the  chattels  which  are  incidental  to  it.  (k)  If  A.  seised  in 
fee  of  land  sow,  and  then  convey  it  to  B.  for  life,  with  re- 
mainder to  C.  for  life,  and  B.  die  before  the  com  is  reaped, 
C.  shall  have  it,  and  not  the  executors  of  B.,  for  B.  had  no 
property  in  the  corn  arising  from  his  own  charge  and  in- 
dustry, but  merely  by  A.'s  donation  of  the  land,  to  which 
the  corn  is  appurtenant ;  and  by  force  of  the  same  donation, 
[206]  by  which  B.  had  a  right  to  the  com,  C.  is  entitled  to 
it  after  the  death  of  B.  (/) 

If  A.  seised  in  fee  sow  land,  and  give  it  to  B.  for  life,  re- 
mainder to  C.  for  life,  and  they  both  die  before  severance,  it 
shall  go  to  A. ;  for  when  the  force  of  the  donation  is  spent, 
the  property  shall  result  to  the  donor,  (m)  If  a  disseisor 
of  tenant  for  life  sow  the  land,  and  such  tenant  die  before 
severance,  his  executor,  and  neither  the  dissebor,  nor  the  re- 
versioner shall  have  the  corn,  (n)  But  trees  shall  not  be  re- 
garded in  favour  of  the  executor  of  the  tenant  for  life,  any 
more  than  of  any  other  executor,  as  emblements,  or  as  dis- 
tinct from  the  soil ;  for  they  are  parcel  of  the  inheritance, 
and  are  planted  for  the  benefit  of  future  generations,  (o) 
Therefore,  if  such  tenant  plant  oaks,  or  other  timber  trees, 
or  trees  not  timber,  or  hedges,  or  bushes,  they  shall  not  go 
to  his  executor,  but  to  him  in  remainder.  ( p)  If,  as  we  have 
seen,  the  tenant  in  fee  make  a  lease  excepting  the  trees,  and 
afterwards  grant  the  trees  to  the  lessee,  they  are  not  re- 
annexed  to  the  inheritance,  but  the  lessee  has  an  absolute 
property  in  them,  and  they  shall  go  to  his  executor.  (<q) 

(*)  Gilb.  L.  of  Ev.  247.  (o)  Gilb.  L.  of  Ev.  242.    2  Bl. 

(I)  Gilb.  L.  of  Ev.  247.  Grantham  Com.  123.  Co.  Litt.  66  b. 

V.  Hawley,  Hob.  132.    Roll.  Abr.  (p)  Gilb.  L.  of  Ev.  249.    Com. 

727.  Diff.  Biens.  G.  1 .  H.  Harg.  Co.  Latt. 

(m)  Gilb. L.ofEv. 248.  Grantham  56  b.  Lat.  270. 

V.  Hawley,  Hob.  132.  (q)  Com.  Dig.  Biens.  H.  4.  Ck). 

(n)  2  Bac.  Abr.  64.  Goulds.  143.  63  b. 
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But  if  tenant  by  the  curtesy,  or  in  dower,  or  after  possi- 
[207]  bility  of  issue  extinct,  cut  down  trees,  they  shall  not 
go  to  the  executor,  but  to  the  remainder-man,  or  reversion- 
er, (r)  So  if  A*  tenant  for  life,  with  remainder  to  B.  for  life, 
cut  down  trees,  they  shall  belong  to  him  in  reversion,  (s) 

Yet,  if  there  be  a  lessee  for  Ufe,  or  years,  without  im- 
peachment of  waste,  he  has  such  an  interest  and  property  in 
timber  trees,  that,  in  case  they  are  cut  down  in  hb  lifetime, 
or  daring  the  term,  they  shall  belong  to  his  executor,  {t) 

If  the  trees  are  thrown  down  by  tempest  in  the  lifetime  of 
such  lessee,  or  during  the  term,  they  shall  go  to  his  executor, 
and  vest  equally  as  if  they  had  been  severed  by  the  act  of  the 
party.  (»)  But  a  lessee,  though  without  impeachment  of 
waste,  has  not  an  absolute  property  in  the  trees ;  for  if  they 
are  not  cut  down  in  his  lifetime,  or  during  the  term,  his 
executor  shall  not  have  them,  but  they  shall  go  to  the  lessor, 
as  annexed  to  the  freehold,  (w)  So,  if  A.,  tenant  for  life, 
without  impeachment  of  waste,  with  power  to  cut  trees,  and 
to  make  leases  for  three  lives,  lease  for  three  lives,  excepting 
the  trees,  and  die  before  they  are  cut,  the  trees  are  re-an- 
nexed, and  shall  not  be  severed  by  his  executor,  (x) 

[208]  A  tenant  pur  auier  vie  is  considered  by  the  law,  in 
regard  to  emblements,  in  the  same  light  as  a  tenant  for  his 
own  life :  and  therefore  if  a  man  be  tenant  for  the  life  of 
another,  and  the  cestui  que  vie  die  after  the  corn  be  sown, 
the  tenant  pur  auter  vie,  and  in  case  of  his  death,  his  exe- 
cutor shall  have  the  emblements,  (y) 

The  advantage  of  emblements  are  also  extended  to  the 
parochial  clergy  by  the  stat.  28  Hen.  8,  c.  11.  (z) 

The  lessees  of  tenants  for  life  at  common  law,  on  the 
death  of  the  lessors,  exercised  the  unreasonable  privilege  of 


(r)  Com.  Dig.  Biens.  H.    4  Co.         («)  11  Co.  84.    1  Roll.  Rep.  183. 
63.  11  Co.  82.  (tr)  1  Roll.  Rep.  182.    Lat  270. 

is)  Com.  Dig.  Biens.  H.    Al.  81.         {x)  Lat.  163. 

(/)  Com.  Dig.  Biens.  H.  Harg.         (y)  2  Bl.  Com.  123. 
Co.  litt.  220.    Moore,  327.  11  Co.         iz)  2  Bl.  Com.  123.    Vide  I  Roll. 

82  b.  Abr.  655. 
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quitting  the  premises,  and  paying  rent  to  nobody  for  the  oc- 
cupation of  the  land  subsequent  to  the  last  quarter-day,  or 
other  day  assigned  for  the  payment  of  rent.  For  the  repre- 
sentative of  the  tenant  for  life  could  maintain  no  action  for 
the  use  and  occupation,  much  less  in  case  there  were  a  lease ; 
nor  bad  the  remainder-man  such  a  right  because  the  rent  had 
not  accrued  due  in  his  time,  (a)  Nor  could  equity  relieve  by 
apportionibg  it.  (b)  To  remedy  which  hardship  it  is  now 
enacted  by  stat.  11  Geo,  S,  c.  19,  s.  15,  that  the  executors  of 
tenant  for  life,  on  whose  death  any  lease  determined,  shall 
[^9]  in  an  action  on  the  case,  recover  of  the  lessee  a  rate* 
able  proportion  of  rent  from  the  last  day  of  payment  to  the 
death  of  such  lessor. 

The  provisions  of  this  statute  have,  by  an  equitable  con- 
struction, been  extended  also  to  the  case  of  tenants  in  tail, 
where  leases  are  determined  by  their  deaths,  (c) 

Doubts,  however,  having  been  entertained  as  to  the  ap- 
plication of  the  provisions  of  the  act,  to  the  extent  contem- 
plated   by    the  legislature,  a  declaratory  law  was  passed, 
4  fVm.  4,  c.  22,  for  the  purpose  of  removing  those  doubts,  and 
extending  the  apportionment  to  all  rents,  annuities,  pensions, 
dividends,  moduses,  compositions,  and  all  other  payments  of 
every   description,  made  payable  or  coming  due  at  fixed 
periods,  under  any  instrument  executed  after  the  passing  of 
the  act,  or  will  or  testamentary  instrument  that  should  come 
into  operation  after  the  passing  of  the  act.     But  as  this  act 
does  not  affect  instruments  or  wills,  executed,  or  in  operation, 
before  the  passing  of  the  act,  the  old  law  must  be  considered 
as  in  force,  as  respects  all  such  instruments  or  wills,  and  it  is 
therefore  necessary  to  retain  the  following  exposition  of  the 
law  relating  to  the  subject. 

Equity  will  not  in  general  apportion  dividends  of  stock ;  (rf) 

(a)  2  Bl.  Com,  124.    1  Fonbl.  2d  502,   Sed  vide.  Anon,  Bunb.  294. 

edit.  384.      Jenner  v.  Morgan,  1  (c)  Paget  v.  Gee,  Ambl.     198. 

P.  Wms.  392.  Paget  v.  Gee,  Ambl.  Vernon  v.  Vernon,  2  Bro.  Ch.  Rep. 

199.  659. 

(6)  Jenner  v.  Morgan,  I  P.  Wme.  {d)  Rashleigh  v.  Master,  3  Bro. 

392.    Hay  v.  Palmer,  2  P.  Wms.  Ch.  Rep.  99. 
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but  where  the  money  is  laid  out  in  a  mortgage  till  a  pur- 
chase can  be  made,  the  interest  is  capable  of  being  appor- 
tioned (e),  and  the  distinction  seems  to  turn  on  this  point, 
that  the  interest  on  a  mortgage  is  in  fact  due  from  day  to 
day,  and,  therefore,  not  properly  an  apportionment ;  where- 
as the  dividends  accruing  from  the  pubhc  funds  are  made 
payable  on  certain  days,  and,  consequently,  cannot  be  ap- 
portioned. {/)  On  the  principle  of  this  distinction,  divi- 
dends of  money  directed  to  be  laid  out  in  land,  and  in  the 
mean  time  to  be  invested  in  government  securities,  and  the 
interest  and  dividends  to  be  applied  as  the  rents  and  profits 
would  in  case  it  were  laid  out  in  land,  were  held  not  to  be 
[210]  apportionable,  though  the  tenant  for  life  died  in  the 
middle  of  the  half  year,  (g)  And  the  decision  was  the  same, 
where  the  money  had  been  originally  secured  by  mortgage, 
.but  by  order  of  the  court  had  been  transferred  on  govern- 
ment securities.  (A) 

But  where,  by  a  marriage  settlement,  maintenance  for 
daughters  was  made  payable  half  yearly  at  Lady-day  and 
Michaelmas,  and  to  continue  until  their  portions  should  be- 
come payable,  namely,  at  their  age  of  eighteen,  or  marriage, 
the  portions  and  maintenance  to  be  raised  out  of  the  rents 
and  profits  of  the  estate,  or  by  sale,  mortgage,  or  lease  of  the 
premises,  and  one  of  the  daughters  attained  the  age  of 
eighteen  on  the  16th  of  August,  she  was  decreed  to  have 
maintenance  pro  rata  from  the  last  Lady-day  to  the  time  of 
her  attaining  that  age.  On  the  ground  that  the  general  in- 
tention of  the  settlement  was  clear,  that  maintenance  should 
be  paid  during  the  whole  interval  of  time  from  the  com- 
mencement of  the  term  till  the  portion  should  become  due, 
that  is  to  say  half-yearly  on   the  days   above  specified  in 


(e)  Edwards  V.  Countess  of  War-  5),  Sberrard  v.  Sherrard,  3  Atk. 
wick.  2  P.  Wms.  176.  502.    Wilson  v.   Harman,  Ambl. 

(f)  1  Fonbl.  2d  edit.  385.    Hay  279.     S.  C.  2  Yes.  672,  sed  vide 
V.  Palmer,  2  P.  Wms.  501  and  503,  3  Vin.  Abr.  18,  pi.  3. 
note  1 .    Now  see  4  Wm.  4,  c.  22.  (*)  Pearly  v.  Smith,  3  Atk.  260. 


ig)  Com.  Dig.  Chancery  (4  N. 
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every  instance  where  it  could  happen,  and  where  that  couU 
not  be,  it  was  a  case  not  directly  provide^  for  by  the  settle- 
ment as  to  the  time  of  payment,  but  within  the  general  pro- 
vision of  the  maintenance  itself  which  was  expressed  to  con- 
tinue till  the  portions  should  become  payable,  (i) 

And  even  dividends  of  money  in  the  funds  directed  to  be 
applied  to  the  maintenance  of  an  infant,  or  secured  by  the 
husband  as  a  separate  provision  for  his  wife,  would  perhaps 
be  apportioned  in  equity  ;  inasmuch  as  it  would  be  difficult 
for  them  to  find  credit  for  necessaries,  if  the  payment  de- 
pended on  their  living  to  the  end  of  the  quarter,  (i)  And  on 
this  principle  an  apportionment  of  an  annuity,  being  for  the 
separate  maintenance  of  Kfeme  covert,  has  been  allowed  at 
law.  (/)  Yet  if  the  quarterly  payments  were  originally  pros- 
pective payments  by  way  of  maintenance  for  the  ensuing 
quarter,  and  not  payable  at  the  end  of  each  quarter,  in  order  • 
to  discharge  the  expences  incurred  in  the  three  preceding 
months,  that  circumstance  might  make  a  difference,  {m) 

If  a  lessee  for  life  of  a  manor  seise  an  estray,  and  die  be- 
fore the  year  and  day  are  elapsed,  it  shall  belong  to  his  exe- 
cutor, (n) 

[Sll]  In  regard  to  heir-looms,  I  have  already  stated,  that 
the  strictness  of  the  ancient  rule  has  in  later  time  been  re- 
laxed, as  between  the  executor  and  the  heir,  {o)  But  it  has 
been  still  more  so,  as  between  the  executors  of  tenant  for  life, 
or  in  tail,  and  the  reversioner,  {p) 

Hence  it  has  been  adjudged,  that  a  fire-engine  set  up  for 
the  benefit  of  a  colliery  by  tenant  for  life,  or  in  tail,  shall  be 
considered  as  his  personal  estate,  and  shall  go  to  his  executor, 
and  not  to  the  remainder-man.  And  indeed  reasons  of  pub- 
lic convenience  operate  more  strongly  as  between  such  par- 

(i)  Hay  v.  P&lmer,  2  P.  Wins.  (m)  Per  De  Grey,  Ch.  J.,  2  Bl. 

501.  Rep.  1017. 

{k)  Vide  1  Fonbl.  2d  edit.  386>  (ii)  11  Vin.Abr.  145.  Moore,  11. 

and  2  Bl.  Rep.  1017.  (o)  Stg^ra,  198. 

(0  Howell  V.  Hanfortb,  2  Bl.  (p)  L.  of  Ni.  Pr.  34. 
Rep.  1016. 
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ties,  than  even  as  between  heir  and  executor.  A  tenant  for 
life  would  he  discouraged  from  making  improvementSi  if  the 
benefits  of  them  might  devolve,  not  on  his  personal  repre- 
sentatives, but  on  a  remote  remainder-man,  perhaps  the  next 
day  after  the  improvements  were  effected.  (9) 


CHAP.  V. 

OF  THE  CHATTELS   WHICH   00   TO   THE   WIDOW. 


SECT.    I. 

C^fthe  chattels  real  which  go  to  the  widow :  and  herein  also 9 
of  such  chattels  real  as  belong  to  the  surviving  husband. 

In  contemplation  of  law,  a  complete  unity  of  persons  subsists 
between  the  husband  and  wife.  As  long  as  the  relation  con- 
tinues, they  are  regarded  as  one  individual.  The  very  exist- 
ence of  the  wife  is  suspended  during  the  coverture,  or  entirely 
merged  or  incorporated  in  that  of  the  husband.  On  this 
principle,  whatever  personal  property  belonged  to  her  when 
sole,  is  vested  in  the  husband  by  the  marriage,  (a) 

And,  first,  in  regard  to  chattels  real :  Some  are  in  the  na- 
ture of  a  present  vested  interest,  in  others  she  has  only  an  in- 
terest possible,  or  contingent.  Of  the  first  class  are  leases  for 
years,  estates  by  statute-merchant,  statute-staple,  or  elegit, 
or  any  other  chattel  real  in  her  possession.  The  second  class 
is  distinguished  into  such  as  are  called  possibilities,  and  such 
[SI  3]  as  are  denominated  contingent  interests ;  as,  if  a  term 


(q)  Lawton  v.  Lawton,  3  Atk.  13.         (a)  2  Bl.  Com.  433.     Com.  Dig. 
Lora  Dudley  v.  Lord  Warde,  Ambl.     Baron  and  Feme,  D.  1 . 
198. 

n2 
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of  years  be  devised  to  A.  for  life,  and  after  A.'s  death  to  B., 
B.'s  interest  in  the  residue  of  the  term  operates  by  way  of 
executory  devise,  and  is  styled  a  possibility.  But,  if  a  real 
estate  be  limited  to  A.  for  life,  and  after  the  decease  of  A., 
and  if  B.  die  in  A/s  lifetime,  to  C.  for  a  term  of  years,  this 
operates  not  as  an  executory  devise,  but  as  a  remainder,  and 
therefore  is  considered  as  a  contingent  interest.  (&) 

In  the  chattels  real  of  the  wife,  present  and  vested,  an 
interest  of  the  nature  of  the  joint  tenancy  of  the  husband 
and  wife  is  created  by  the  marriage,  and  is  a  consequence  of 
their  legal  unity,  but  subject  to  alienation  by  the  husband  in 
his  lifetime ;  (c)  for  example,  in  case  of  a  lease  for  years,  he 
shall,  during  the  coverture,  receive  the  rents  and  profits  of 
it;  but  if  he  does  nothing  more,  on  bis  dying  before  his  wife, 
it  shall  survive  to  her,  and  shall  not  go  to  his  executor ;  but 
he  may  during  the  coverture  alienate  it,  either  directly  or 
consequentially,  by  such  acts  as  shall  induce  an  alienation. 
He  may  sell,  surrender,  or  dispose  of  >  it  in  his  lifetime  at  his 
pleasure.  On  his  attainder  or  outlawry,  it  shall  be  forfeited 
to  the  king,  or  it  may  be  taken  in  execution  for  his  debts,  (d) 

He  has  also  during  coverture  a  right  to  assign  such  pos- 
[S14]  sible  and  contingent  interests  as  have  been  just  men- 
tioned, unless,  perhaps,  in  those  cases  where  the  possibility 
or  contingency  is  of  such  a  nature  that  it  cannot  happen 
during  his  life.  As  where  a  lease  is  granted  to  the  husband 
and  wife  for  their  lives,  with  remainder  to  the  executors  of 
the  survivor,  {e)  Or,  unless,  in  equity  at  least,  the  future  or 
executory  interest  in  a  term,  or  other  chattel,  were  provided 
for  the  wife  with  the  consent  of  the  husband  before  marriage, 
for  in  that  case  his  disposition  of  it  would  be  a  breach  of  his 
own  agreement.  (/) 

If  the  husband  dispose  not  of  the  chattels  real  of  the  wife 


(b)  Harg.  Co.  Litt.  351,  note  1.  (e)  10  Co.  51.     Haiy.  Co.  Litt 

(c)  Plowd.  418.  2  Bl.  Com.  435.  46  b.    Com.  Dig.  Baron  and  Feme» 

(d)  2  Bl.  Com.  434.     Harg.  Co.  E.  2. 

Litt.  46  b.    Plowd.  263.  (/)  Harg.  Co.  Latt.  351,  note  1. 
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in  his  lifetime,  and  die  before  her,  they  shall  not  pass  by  his 
will,  nor  shall  they  go  to  his  executor:  for,  not  having 
altered  the  property  in  his  lifetime,  they  were  never  trans- 
ferred from  the  wife ;  but  after  his  death  she  shall  remain 
in  her  ancient  possession,  (g) 

But,  if  the  husband  grant  the  term,  or  condition  that  the 
grantee  shall  pay  a  sum  of  money  to  his  executors,  though 
the  condition  be  broken,  and  the  executors  enter,  this  is  a 
disposition  of  the  term,  and  the  wife  is  barred  of  it,  for  the 
whole  interest  was  passed  away.  (A) 

[215]  If  the  husband  and  wife  be  ejected  of  the  term,  and 
the  husband  bring  an  ejectment  in  his  own  name  only,  and 
recover,  this  also  is  an  alteration  of  the  term,  and  vests  it  in 
the  husband ;  (i)  for  his  suing  alone  is  expressive  of  his  in- 
tention to  divest  the  wife  of  her  interest,  and  to  treat  the 
term  as  exclusively  his  own. 

If  he  submit  the  term  to  the  arbitration  of  A.,  who  awards 
it  to  B.,  it  will  be  a  disposition  by  the  husband  against  the 
wife,  (k)  So,  the  husband  may  make  a  lease  of  the  term  to 
commence  after  his  death,  and  it  shall  be  good,  although  the 
wife  survive ;  (/)  but  he  cannot  charge  such  chattel  real  be- 
yond the  coverture ;  as,  if  he  grant  a  rent-charge  out  of  the 
term,  and  the  wife  survive,  she  shall  avoid  the  charge,  for  by 
her  survivorship  she  is  remitted  to  the  term,  of  which  the 
coverture  did  not  divest  her.  {m) 

Nor,  if  there  be  judgment  against  him,  can  execution  be 
sued  out  after  his  death  against  the  term ;  (n)  nor  shall  it 
after  his  death  be  extended  on  a  statute  or  recognizance  ac- 
knowledged by  him ;  (o)  nor,  as  it  seems,  for  a  debt  due 
from  him  to  the  king,  (p)    Nor,  has  his  disposition  of  part 

Cp)  2BLCoin.  434.  Plowd.416.  287.    Poph.  5. 

(A)  Com.  Dig,  Baron  and  Feme,         (m)  Harg.  Co.  Litt.  351.  Plowd. 

E.  2.    Harff.  Co.  litt.  46  b.  418. 

(i)  1  Roll.  Rep.  369.    Harg.  Co.         («)  1  Roll.  Abr.  344,  Abr.  346. 
Litt.  46  b.    Sed  vide,  note  6,  ih.  io)  1  Roll.  Abr.  346. 

{*)  Dyer,  183.  {p)  2  Roll.   Abr.  157-     1  Roll. 

(0  Grute  v.  Locroft,  Cro.  Eliz.  Abr.  346. 
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[S16]  of  the  term  the  effect  of  a  disposidon  of  the  whole. 
As,  if  A.  be  poesessed  of  a  term  for  forty  years  in  right  of 
his  wife,  and  grant  a  lease  for  twenty  years,  reserving  a  rent, 
and  die;  although  the  executors  of  the  husband  shall  have 
the  rent,  for  it  was  not  incident  to  the  rerersion,  inasmuch 
as  the  wife  was  not  party  to  the  lease,  yet  she  shall  have  the 
residue  of  the  term,  (q)  If  the  term  be  extended,  the  wife 
shall  have  the  term  after  the  extent  is  satisfied,  (r)  If  the 
husband  and  wife  mortgage  the  term,  and  the  husband  pay 
the  money,  and  enter  and  die,  the  wife  shall  have  it.  (s)  If 
the  wife  and  her  husband  were  joint  tenants  of  a  rent-charge 
for  their  lives,  the  wife,  in  case  she  survive,  shall  have  the 
arrears  incurred  during  the  coverture,  (t)  If  the  husband 
and  wife  make  a  lease  reserving  rent,  and  she  assent  after  the 
death  of  the  husband,  she  shall  have  the  arrears  incurred 
in  his  time,  (ii)  Or  if  the  husband  be  entitled  to  an  ad- 
vowson  in  right  of  his  wife,  and  after  an  avoidance,  but 
before  presentation  die,  his  wife,  and  not  his  executors,  shall 
present,  (w) 

In  case  the  wife  die  before  the  husband,  all  the  chattels 
real  of  the  wife,  in  which  there  exists  a  present,  actual,  and 
vested  interest,  become  absolutely  and  entirely  his  own  by 
[217]  survivorship,  (x)  and  that  without  taking  out  adminis- 
tration to  her.  (y)  To  entitle  himself  to  her  chattels  real, 
which  are  not  so  vested,  he  must  make  himself  her  represen- 
tative, by  becoming  her  administrator.  It  seems  formerly 
to  have  been  doubted,  whether,  if,  having  survived  his  vrife» 
he  died  during  the  suspense  of  the  contingency  on  which 
any  part  of  his  wife's  property  depended,  his  representative, 
or  his  wife's  next  of  kin,  had  a  right  to  the  benefit  of  it ; 
but  by  a  series  of  authorities  it  is  now  settled,  that  the  hus- 


{q)  Harg.  Co.  litt.  46  b.  (to)  Com.  Dig.  Baron  and  Feme, 

(r)  1  Roll.  Abr.  344.  £.  3.     Co.  litt.  351. 

is)  Ibid,  (x)  Co.  litt.   300.    Com.  Dig. 

(t)  1  RoU.  Abr.  350.    Demb/n  Baron  and  Feme»  E.  2. 

V.  Brown,  Moore^  887-  iy)  Com.  Dig.  Baron  and  Feme, 

u)  Ibid.  350.  E.    2  Roll.  Abr.  346. 
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band's  representative  b  beneficially  entitled  as  well  to  this 
species  of  the  wife's  property,  (z)  as  to.  any  other,  which  de- 
volved to  him  either  as  survivor,  or  by  virtue  of  the  grant 
of  administration.  And  although  the  husband's  right  to 
such  grant  be  personal  only,  and  not  transmissible,  and,  as 
I  have  before  stated,  (a)  the  spiritual  court  be  in  such  case 
obliged  by  the  stat.  31  Ed.  3,  to  commit  administration  to  the 
next  of  kin  of  the  wife,  yet  such  grantee  is  regarded  in 
equity  as  a  mere  trustee  for  the  representative  of  the  hus- 
band, {b) 

If  the  tenant  in  dower  grant  a  lease  for  years,  and  marry, 
and  die,  the  husband  shall  have  the  rent  in  arrear  in  his  wife's 
lifetime,  (c)  And  by  the  stat.  32  Hen.  8,  c.  37,  arrears  of  rent 
due  as  well  before  as  after  coverture  to  the  wife  seised  in  fee, 
in  tul,  or  for  life,  are  on  her  death  given  to  the  husband. 
[218]  If  the  husband  be  entided  to  an  advowson  in  right  of 
his  wife,  and  he  survive,  he  shall  have  an  avoidance  which 
happened  during  the  coverture,  (d)  If  a  wife  were  possessed 
at  her  marriage  of  a  trust  term  to  her  separate  use,  the  sur- 
viving husband  shall  be  entitled  to  it,  except  in  special 
cases ;  (e)  as  if,  before  marriage,  it  were  settled  on  her  with 
the  assent  of  the  husband.  (/)  If  the  husband  and  wife 
mortgage  a  term  of  the  wife,  and  the  husband  survive,  he 
shall  have  the  equity  of  redemption,  (g) 

If  the  husband  sow  the  land  of  which  he  is  seised  in  right 
of  his  wife,  and  she  die,  he  shall  have  the  profits.  (A)  Or  if 
he  die  before  the  wife  and  before  severance,  his  executors 
shall  be  entitled  to  them ;  but  it  seems,  that  in  the  event  of 


{£)  Haxg.  Co.  litt  351,  note  1.  Hunt,  ib.  18.    Tador  v.  Samayne, 

(a)  Svpra,  116.  2  Vem.  270.    Jewson  v.  Moulson, 

(6)  Sedvide  Harg.  Co.Litt  351,  2  Atk.  421.     Sed  vide  Countess 

note  1.     1  Harg.  I^w  Tr.  475,  in  Strathmore  v.  Bowes,  2  Bro.  Chan. 

note.  Rep.  345. 

(e)  Moore,  7.  (/)  Com.  Dig.  Chancery,  2  M. 

(d)  Com.  Dig.  Baron  and  Feme,  9.    Harg.  Co.  Litt  351,  note  1. 
£.  3.    Harg.  O).  Litt.  351.  (a)  Young  v.  Radford,  Hob.  3. 

(e)  Com.  Dig.  Baion  and  Feme,  (A)  Gilb.  L.  of  £v.  245.    Harg. 
E.  2.    I  Fonbl.  98.    Sir  Edward  Co.  Litt.  55  b. 

Turner's  case,  1  Vem.  7.    Pitt  v* 
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his  SO  dying,  if  the  lands  were  sown  before  the  marriage,  the 
wife  shall  have  the  j^rofits,  and  not  the  executors  of  the 
husband  :  for  the  corn  committed  to  the  ground  belongs  to 
the  freehold,  and  is  not  transferred  to  the  husband;  and, 
therefore,  as  it  was  undisposed  of  in  his  lifetime,  it  devolves 
to  the  wife,  (i)  So,  if  A.  seised  in  fee  s^w  copyhold  lands 
and  surrender  them  to  the  use  of  bis  wife,  and  die  before 
severance,  it  seems  that  the  wife  shall  have  the  corn,  and  not 
[219]  the  executors  of  the  husband  ;  for  this  is  a  disposition 
of  the  corn  as  appurtenant  to  the  land,  and  since  the  hus- 
band disposed  of  it  during  his  life,  it  cannot  belong  to  his 
executors,  (k)  But,  if  the  husband  and  wife  be  joint-tenants, 
and  the  husband  sow  the  land,  and  die,  it  seems  the  corn 
shall  go  to  the  executor  of  the  husband,  for  the  land  is  not 
cultivated  by  a  joint  stock,  the  corn  is  altogether  the  pro- 
perty of  the  husband,  and  it  shall  not  be  lost  by  being  com- 
mitted to  their  joint  possession,  any  more  than  if  it  had  been 
sown  in  the  land  of  the  wife  only.  (/) 


SECT.  11. 

Of  the  chattels  personal  which  go  to  the  widow :  and  herein, 
of  such  personal  chattels  of  the  wife  an  go  to  the  surviving 
husband. 

Chattels  personal,  or  chases  in  action,  as  debts  on  bond, 
simple  contracts,  and  the  like,  do  not  vest  in  the  husband, 
until  he  receives,  or  recovers  them  at  law.  When  he  has 
thus  reduced  them  into  possession,  they  become  absolutely 
his  own,  and  at  his  death  shall  go  to  his  representatives, 

(0  Gilb.  L.  of  Ev.  246.    Harg.  Abr.    727.     Sed  vide    Harg.   Co. 

Co.  Latt.  55  b.  note  5.     Roll.  Abr.  Litt.  55  b.  e/  not,  7.    Via.  Abr. 

727.  tit.  Emblements,  pi.  16.  Com.  Dig. 

(*)  Roll.  Abr.  7"^?.  Biens.  G.  2.  L.  of  Test.  380. 

(/)  Gilb.  L.  of  Ev.  245.     Roll. 
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[SSO]  or  as  he  shall  appoint  by  bis  will,  and  shall  not  revest 
in  his  wife,  (a) 

In  respect  to  such  chases  in  action  as  vested  in  the  wife 
before  her  marriage,  the  husband  must  sue  jointly  with  her 
to  recover  them.(fr)  As  to  such  of  the  wife's  chases  in  action, 
as  accrued  subsequent  to  the  coverture,  he  may  sue  either  in 
their  joint  names,  or  alone,  at  his  pleasure,  (c) 

If  be  join  her  in  action  and  recover  judgment,  and  die, 
the  judgment  will  survive  to  her  on  the  principle,  that 
although  his  bringing  the  action  in  his  own  name  alone  be  a 
disagreement  to  the  wife's  interest,  and  indicate  his  intention 
that  it  shall  not  survive  to  her :  yet  if  he  bring  an  action  in 
the  joint  names  of  himself  and  his  wife,  the  judgment  is,  that 
they  both  shall  recover,  and  therefore  such  action  does  not 
alter  the  property,  nor  imply  an  intention  on  hb  part  to  do 
80,  and,  consequently,  the  surviving  wife,  and  not  the  repre- 
sentative of  the  husband,  is  entitled  to  a  scire  facias  on  the 
judgment,  {d) 

Indeed  it  has  been  asserted  by  a  great  authority,  that, 
even  in  the  case  of  the  husband's  suing  alone  for  the  wife's 
[221]  debt  and  his  dying  before  execution,  his  wife,  and  not 
his  executors,  shall  be  thus  entitled,  {e) 

Such  chattels  shall,  dfortiati,  survive  to  her,  if  the  hus- 
band die  before  he  has  proceeded  to  reduce  them  into  pos- 
session. (/)  Hence  a  portion  due  to  an  orphan  in  the  hands 
of  the  chamberlain  of  London,  unless  it  be  recovered,  or  re- 
ceived by  the  husband,  shall,  on  his  death,  go  to  his  wife, 
and  not  to  his-  executor,  for  it  is  clearly  a  chase  in  action,  (g) 
So  before  the  stat.  6  Gea.  2,  e.  SO,  s.  25,  where  the  debtor 

(a)  2  Bl.  Com.  434.  Harg.  Co.  P.  Wms.  497.  Vr^e  Mitchinson  v. 
litt.  351.  Hewson,  7  Term  Rep.  349. 

(b)  Com.  Dig.  Baron  and  Feme,  (d)  Com.  Dig.  Baron  and  Feme, 
V.   1    Roll.  Abr.  347.    Ow.  82.  V.    Harg.  Co.  Litt.  351,  note  1. 
Woodward  V.  Parry,  Cro.  Eliz.  537.  («)  Bond  v.  Simmons,  3  Atk.  21. 
Garforth  v.  Bradley,  2  Ves.  676.  (/)  2  Bl.  Com.  434.    Harg.  Co. 
1  Sid.  25.  Litt.  351. 

(c)  Blackborn  v.  Greaves,  2  (g)  Com.  Dig.  Baron  and  Feme, 
Ley.  107.  Howell  v.  Maine,  3  Lev.  fi.  3.  Pheasant  v.  Pheasant,  2 
403.     Al.  36.     Cappin  v. ,  2  Ventr.  341.    S.  C.  Ca.  Ch.  182. 
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to  the  wife  became  bankrupt  and  the  husband  claimed  the 
debty  and  paid  the  contribution-money,  and  died  before  any 
dividend,  his  wife,  and  not  his  executor,  was  held  entitled  to 
the  debt,  for  by  such  payment  the  property  was  not  al- 
tered, (h)  So  if  an  estray  come  into  the  wife's  franchise,  in 
case  the  husband  die  without  seising  it,  hi9  wife,  and  not  his 
executors,  are  entitled  to  the  seisure.  In  all  these  cases  the 
husband's  right  is  determined  with  the  coverture*  (i) 

But,  if  the  husband  grant  a  letter  of  attorney  to  A.  to  re- 
ceive a  debt  or  legacy  due  to  the  wife,  and  A.  receive  it,  but 
before  he  pays  it  over  the  husband  die,  it  shall  be  considered 
[SS2]  as  having  vested  in  his  possession,  and  shall  go  to  his 
executors,  (k)  Such  are  the  principles  of  law  on  this  sub- 
ject ;  but  in  equity  it  is  held,  that  a  settlement  before  mar- 
riage, if  made  in  consideration  of  the  wife's  fortune,  entitles 
the  representative  of  the  husband  dying  in  her  lifetime  to  her 
choses  in  action.  But  it  has  been  asserted,  that  if  it  be  not 
made  in  consideration  of  her  fortune,  the  surviving  wife  will 
be  entitled  to  the  things  in  action,  the  property  of  which  has 
not  been  reduced  by  the  husband.  So,  if  it  be  in  considera- 
tion of  part  of  her  fortune,  such  things  in  action  as  are  not 
comprised  in  that  part,  it  is  said,  survive  to  the  wife.  And 
in  a  case  where  a  settlement  was  made  to  provide  for  the 
wife,  without  mentioning  her  personal  estate,  the  Lord 
Keeper  decreed,  that  such  estate  should  belong  to  the  repre- 
sentatives of  the  husband,  and  held,  that  in  all  cases  where 
there  is  a  settlement  equivalent  to  the  wife's  portion,  it  shall 
be  intended  that  the  husband  shall  have  the  portion,  although 
there  be  no  agreement  for  that  purpose.  (Q  But  the  pre- 
sumption of  an  agreement  from  the  mere  fact  of  a  settlement 
being  made  by  the  husband,  is  peculiar  to  the  case  last  cited, 

(h)  Ck)m.  Dig.  Baron  and  Feme,  3  P.  Wms.  200,  note  D.    Free. 

£.  3.    Anon.  2  Yern.  707.  Chan.    Cleland   v.    Cleland,    63. 

(0  2  Bl.  Com.  434.    Harg.  Co.  Packer  v.  Wyndham,  412.     Blois 

Litt.  351  b.  V.  Countess  of  Hereford,  2  Vem. 

(k)  Roll.  Abr.  342.    Huntley  v.  502.     Adams  v.  Cole,  Ca.  temp. 

Griffiths,  Moore,  452.  Talb.  168. 

(0  Harg.  Co.  Litt.  351,  note  1. 
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and  has  been  disayowed  by  the  court  in  aereral  other 
cases,  (m) 

Equity  also  considers  money  due  on  mortgage  as  a  chose 
in  action ;  and  it  seems  to  have  been  formerly  understoodj  that 
since  the  husband  could  not  dispose  of  lands  mortgaged  to 
the  wife  in  fee  withput  her,  and  the  estate  remained  in  her, 
she  or  her  representatives  were  entitled  to  the  money,  as  inci- 
dent to  it;  but  that  in  regard  to  a  mortgage  debt,  secured  by  a 
[228]  term  of  years,  as  the  husband  had  an  absolute  power 
over  the  term,  there  was  no  obstacle  to  the  debt's  vesting  in 
his  representatives ;  but  this  distinction  is  exploded,  and  it  is 
now  held,  that  although  in  case  of  a  mortgage  in  fee,  the 
legal  fee  of  the  lands  in  mortgage  continue  in  the  vrife,  she  is 
but  a  trustee,  and  the  trust  of  the  mortgage  follows  the  pro- 
perty of  the  debt,  (n) 

If  the  husband  and  wife  have  a  decree  in  equity,  in  right 
of  the  wife,  and  the  husband  die,  the  benefit  of  the  decree 
belongs  to  the  wife,  and  not  to  the  executor  of  the  hus- 
band, (o) 

And  where  a  woman  had  a  vested  interest  in  possession 
in  a  legacy,  and  her  husband  became  a  bankrupt,  and  his 
assignees  filed  a  bill  against  the  testator's  executors,  to  com- 
pel payment  of  the  legacy,  and  soon  afterwards  the  husband 
died,  it  was  held  that  the  widow  and  not  the  assignees,  was 
entitled  to  the  legacy,  (p) 

But  if  the  wife's  fortune  be  in  the  Court  of  Chancery,  on 
the  husband's  death  his  representatives  shall  be  entitled  to  it, 
sobject  to  the  same  equity  as  before,  in  favour  of  the  wife. 
In  case  of  her  death  it  shall  become  the  absolute  property 
of  the  husband;   and  it  has    been  held,  even  where  the 

(m)  lister  v.  lister,  2  Vem.  68.  (o)  Harg.  Co.  Litt.  351,  note  1. 

Cldand  Y.  Cleland,  Prec.  Chan.  63.  Nanney  v.  Martin,  1  Chan.  Ca.  27. 

See  also  Salwey  v.  Salwey»  Amb.  Carr  v.  Taylor,  10  Ves.  jun.  579> 

692,  and  Dnice  v.  Denison,  6  Ves.  580.  Adams  v.  Lavender,  I  M'Qel. 

Jan.  385.  &  You.  41. 

(n)  Harff.  Co.  litt.  351,  note  1.  (p)  Pierce  v.  TJiornely,  2  Sim. 

Bosvil  V.  Brander,  1  P.  Wms.  458.  167. 
Bates  V.  Dandy,  2  Atk.  207. 
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court  detained  the  fund,  in  order  to  enforce  a  provision 
for  the  wifei  and  made  a  decree  for  that  purposes  and  she 
survived  her  husbandi  yet,  that  on  her  death,  bis  repre- 
sentatives were  entitled  to  it,  inasmuch  as  it  had  absolutely 
vested  in  him  by  law.  In  these  cases  it  seems  to  make  no 
[224]  diflEerence  whether  there  be  any  issue  of  the  marriage 
or  not.  {p) 

But  where  there  was  a  fund  in  court  standing  to  the  se- 
parate account  of  a  married  woman  whose  husband  survived 
her  and  died  before  administering  to  the  estate,  the  fund  was 
ordered  to  be  paid  to  the  wife's  legal  personal  representative, 
although  he  had  not  obtained  administration  to  the  husband  s 
estate,  the  court  not  looking  beyond  the  legal  personal  re- 
presentative, (q) 

In  case  the  husband  survive  the  wife,  her  chattels  real,  as 
we  have  seen,  shall  become  his  absolute  property,  (r)  But 
her  chases  in  action  shall  go  to  her  representatives,  excepting 
the  arrears  of  rent  due  to  her,  which,  as  I  have  before  stated^ 
on  her  death  are,  by  stat.  32  Hen.  8,  c.  37,  given  to  the  hus- 
band. The  ground  of  the  distinction  is  this :  The  husband 
is  in  absolute  possession  of  the  chattel  real  during  coverture^ 
by  a  kind  of  joint-tenancy  with  his  wife,  and  therefore  the  law 
will  not  wrest  it  from  him,  though  if  he  had  died  first  it  would 
have  survived  to  the  wife,  unless  he  had  altered  the  possession 
in  his  lifetime :  but  a  chose  in  action  was  never  in  his  posses- 
sion :  He  could  acquire  it  only  by  suing  in  his  wife*s  right, 
and  as  after  her  death  he  cannot  as  husband  bring  an  action 
in  her  right,  because  they  are  no  longer  one  and  the  same 
person  in  law,  therefore  he  can  never  as  such  recover  the 
possession.  But,  in  the  capacity  of  her  administrator,  he 
may  recover  such  things  in  action  as  became  due  to  her  be- 
fore or  during  the  coverture,  (s) 

In  chattels  personal,  or  choses  in  possession  of  the  wife  in 

(p)  1  Fonbl.  8,  89.    Packer  v.  Myl.  &  Keen,  486. 

Wyndham,  Prcc.  Chan.  418.    Per-  (r)  Supra,  216. 

kins  V.  Thornton,  Ambl.  503.  (<)  2  Bl.  Com.  435. 

(7)   Gutteridge    v.     Stilwcll,    1 
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her  own  right,  as  ready  money,  jewels,  household  goods,  and 
the  like,  the  husband  hath  an  immediate,  absolute  and  actual 
property  devolved  to  him  by  the  marriage,  which  never  can 
revest  in  the  wife  or  her  representatives,  (r) 

[225]  Such  chattels  also  as  are  given  to  the  wife  after  the 
marriage  shall  belong  to  the  husband,  and  he  shall  be  enti- 
tled to  them,  although  they  had  not  come  to  his  possession 
at  the  time  of  her  death,  (s)  Thus  it  hath  been  held,  that 
if  a  legacy  be  left  to  a  wife,  to  be  paid  twelve  months  after 
the  testator's  death,  and  the  wife  die  within  that  period,  her 
husband  is  entitled  to  it,  for  an  immediate  interest  was  vested 
in  him,  and  subject  to  his  release  before  the  time  of  pay- 
ment. (0 

Such  are  the  legal  consequences  of  the  unity  of  husband 
and  wife ;  but  courts  of  equity,  although  they  recognise  the 
rule  of  law  which  considers  the  husband  and  wife  as  one  per- 
son, yet,  in  some  cases,  will  treat  their  interests  as  dis- 
tinct* («)  If  property  be  given  generally  to  the  wife,  it  shall  vest 
in  the  husband,  both  in  law  and  equity ;  nor  shall  it  be  sup- 
posed to  be  for  her  separate  use,  though  she  live  apart  from 
the  husband,  (p)  But  where  it  is  given  to  the  separate  use 
of  the  wife,  she  shall  be  entitled  to  it  in  equity  independently 
of  her  husband,  {to)  And  though  it  were  always  clear  that  she 
was  thus  entitled  to  such  property,  if  trustees  were  interposed, 
yet  it  was  formerly  a  doubt,  whether  she  could  take  it  where 
none  were  appointed.  (;r)  It  is  now  however  settled  in 
the  affirmative.  It  has  been  held,  that  where  A.  devised  lands 
in  fee  to  his  daughter,  a  feme  covert^  for  her  separate  use, 
without  naming  trustees,  it  should  be  a  trust  in  the  husband. 


(r)  2  Bl.  Com.  435.  3  Bac.  Abr.  Moore,  1  Atk.  272. 

65.  Dr.  and  Stud.  Dial.  1,  cap.  7.  («)  Palmer  v.  Trevor,  1  Vera. 

(«)  Com.  Dig.  Baron  and  Feme,  261.    Harvey  v.  Harvey,  2  Vern. 

E.  3.    Miles'  case,  1  Mod.  179.     1  659. 

Sid.  337.  {w)  Griffith  v.  Hood,  2  Ves.  452. 

(0  Com.  Dig.  Baron  and  Feme,  («)  1  Fonbl.  98.  Harvey  v.  Har- 

E.  3.    2  Boll.  Rep.  134.  vey,  1  P.  Wms.  126.    Efurton  v. 

(«)  1    Fonbl.    87.      Brooks   v.  Piercpoint,  2  P.  Wms.  79. 
Brooks,  Prec.  Chan.  24.    Moore  v. 
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for  it  makes  no  difference  whether  the  tnist  be  created  by  the 
act  of  the  party,  or  by  the  act  of  the  law.  (y)  So,  where  a 
bond  was  bequeathed  to  a  wife  for  her  sole  and  separate  use, 
and  no  trustees  nominated,  it  was  held  to  be  completely 
Tested  in  her  in  equity.  {») 

And  equity  will  not  only  raise  a  trust  where  the  gift  is  ex- 
pressly for  the  separate  use  of  the  wife,  but  will  infer  it  from 
words  not  technical,  or  from  the  circumstances  under  which 
the  gift  is  made,  or,  as  it  seems,  merely  from  the  nature  of 
the  subject :  Thus,  where  an  estate  was  given  to  a  husband^ 
for  the  livelihood  of  his  wife,  he  was  considered  as  a  trustee 
for  her  separate  use.  (a)  So  where  diamonds  were  given  to 
the  wife  by  the  husband's  father,  on  her  marriage,  it  was  held, 
that  they  were  a  gift  to  her  separate  use,  and  that  she  was 
in  equity  entitled  to  them  in  her  own  right  (6)  And,  where 
a  foreigner  made  the  wife  a  present  of  trinkets,  though  not 
[2S7]  expressly  for  her  separate  use ;  Lord  Hardwicke,  C. 
seemed  to  think  they  should  be  so  construed,  (c) 

Grifts,  likewise,  from  the  husband  to  the  wife,  although  the 
law  does  not  allow  the  property  to  pass,  shall,  without  preju- 
dice to  creditors,  be  supported  in  equity  whether  trustees  be 
interposed,  or  not.  {d)  Thus,  where  the  husband  transferred 
one  thousand  pounds  South  Sea  Annuities  in  the  name  of 
his  wife,  she  was  held  entitled  to  them,  as  given  to  her  se- 
parate use.  {e) 

So  trinkets  given  to  the  wife  by  the  husband  in  his  life- 
time, were  decided  to  be  her  separate  estate.  (/)  And 
where  a  husband  allowed  his  wife  to  make  profit  of  all  butter, 
poultry,  fruit,  and  other  trivial  matters  arising  from  the  farm, 
beyond  what  was  used  in  the  family,  out  of  which  she  saved 

(y)  Bennet  v.  Davis,  2  P.  Wins.  (c)  1  Fonbl.  98.  Qraham  v.  Lon- 

316.  Darley  v.  Darlev,  3  Atk.  399.  donderry,  3  Atk.  393. 

Com.  Dig.  Baron  ana  Feme,  D.  1.  (d)  Lucas  v.  Lucas,  1  Atk.  270. 

(z)  Rolfe  V.  Budder,   1   Bunb.  (c)  Ibid.  271.    Graham  v.  Lon- 

187.  donderrv,  3  Atk.  393. 

(a)  Darley  v.  Darley,  3  Atk.  ^9.  (/)  Graham  v.  Londonderry,  3 

(b)  Graham  v.  Londonderry,  3  Atk.  393. 
Atk.  393. 
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one  hundred  pounds,  which  the  husband  borrowed,  on  his 
death,  the  Court  of  Chancery  allowed  the  agreement,  as  a  rea* 
Bonable  encouragement  of  the  wife's  frugality,  and  admitted 
her  to  come  in  as  a  creditor  for  that  sum.  (g)  So  where  the 
husband  agreed  that  the  wife  should  take  two  guineas  of  every 
tenant  beyond  the  fine  paid  to  the  husband  for  the  renewal 
of  a  lease,  this  was  allowed  to  be  the  wife's  separate  money  .(A) 
But,  in  all  such  cases,  to  entitle  the  wife  to  such  an  allow- 
ance, there  must  be  a  sufficient  fund  for  the  payment  of 
debts,  (t)  Nor  will  the  court,  in  any  case,  permit  a  gift  of  the 
whole  of  the  husband's  estate,  while  he  is  living,  for  that 
[2S8J  would  not  be  in  the  nature  of  a  mere  provision,  which 
is  all  she  is  entitled  to*  {k) 

But,  if  the  husband  and  wife  live  together,  and  he  provide 
her  with  clothes  and  other  necessaries,  and  she  demand  not 
but  suffer  him  to  receive  the  rents  and  profits  of  her  separate 
estate,  or  her  pin-money,  or  if  she  accept  payments  short  of 
what  she  is  entitled  to  on  his  death,  neither  she  nor  her  re- 
presentatives shall  have  an  account  of  such  separate  estate 
farther  back  than  a  year,  for  she  shall  be  presumed  to  have 
waived  her  right  to  the  antecedent  produce.  (/)  Yet,  under 
particular  circumstances,  it  may  be  otherwise ;  as  where 
the  wife  had  three  hundred  pounds-  per  annum  pin-money, 
and  the  husband,  for  several  years  before  his  death,  paid 
her  only  two  hundred,  but  promised  her  that  she  should 
have  the  whole  at  last,  she  was  held  entitled  to  all  the 
arrears.  (i») 

In  like  manner  shall  she  be  entitled  to  all  arrears,  if  she 
lived  separate  from  her  husband,  (n) 

But,  if  A.  proposing  to  give  a  married  woman  money  for 


(^}  Slanningv.  Style^sP.Wmt.  82.    Thomas  v.  Bennett,  ib.  340. 

339-  Fowler  v.  Fowler,  3  P.  Wnos.  355. 

(k)  Ibid.  I  Fonbl.  95.  Lord  Townsbend  v.  Windham,  2 

(f)  Skmning  v.  Style,  3  P.  Wm8.  Ves.  7.    Peacock  v.  Monk,  ib,  190. 

19.  (m)  Ridoiit  V.  Lewie,  1  Atk.  269. 

(i)  Beard  v.  Beard,  3  Atk.  72.  See  also  I  Eq.  Ca.  Abr.  140,  pi.  7. 

(/)  Powell  v.  Hankey,  2  P.  Wms.  (n)  3  Atk.  695.    1  Vez.  298. 
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her  separate  use,  and  to  secure  it,  give  her  a  note  for  a  cer- 
tain sum,  as  received,  promising  to  be  accountable,  it  shall 
be  assets  in  the  hands  of  the  executor  of  the  husband.  So, 
1239]  likewise,  if  a  married  woman  deposit  money  in  A.*s 
hands  to  be  kept  for  her  separate  use,  it  shall  be  considered 
as  part  of  the  husband's  estate.  («)  But  see  Nash  v.  Na$h^ 
2  Madd.  Rep.  133. 


SECT.  III. 

Of  the  wife's  paraphernalia. 

The  wife,  also,  may  acquire  a  legal  property  in  certain 
effects  of  the  husband  at  his  death,  which  shall  survive  to  her 
over  and  above  her  jointure,  or  dower,  and  be  transmissible 
to  her  personal  representatives,  (a) 

Such  effects  are  styled  paraphernalia ;  a  term  which,  in 
law,  imports  her  bed,  and  necessary  apparel,  and  also  such 
ornaments  of  her  person  as  are  agreeable  to  the  rank  and 
quality  of  the  husband.  (A)  Pearls  and  jewels,  whether  usually 
worn  by  the  wife,  (c)  or*  worn  only  on  birth-days,  or  other 
public  occasions,  (d)  are  also  paraphernalia. 

To  what  amount  such  claims  shall  prevail  is  a  point  which 
cannot  admit  of  specific  regulations.  It  must  be  left,  on  the 
[330]  particular  circumstances  of  the  case,  to  the  discretion 
of  the  court,  {e) 

In  the  reign  of  Queen  Elizabeth,  jewels  to  the  value  of 


(g)  Hodges  V.  Beverley,  Bunb.  (c)  Lord    Hastings  v.    Sir    A. 

188.  Douglas,  Cro.  Gar.  343. 

(a)  2  Bl.  Com.  435.  3  Bac.  Abr.  (d)  Graham  v.  LoDdonderry,  3 
66.  Off.  Ex.  Suppl.  61, 62.  11  Vin.  Atk.  394. 

Abr.  178.  (e)  3  Bac.  Abr.  66.    Lord  Haat- 

(b)  Gom.  Dig.  Baron  and  Feme,  ings  v.  Sir  A.  Douglas,  Cro.  Gar. 
F.  3.     1  Roll.  Abr.  911.    Swinb.  343. 

part  6,  a.  7. 
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five  hundred  marks  were  allowed,  in  the  case  of  the  wife  of 
a  viscount.  (/)  A  diamond  chain,  of  the  vahie  of  three  hun- 
dred and  seventy  pounds,  where  the  lady  was  the  daughter 
of  an  earl,  and  wife  of  the  king*8  sergeant  at  law,  in  the 
reign  of  Charles  the  first,  was  considered  as  reasonable,  (g) 
Jewels  and  plate  bought  with  the  wife's  pin-money,  to  the 
amount  of  five  hundred  pounds,  which  bore  a  small  propor- 
tion to  the]^hu8band*8  estate,  were  regarded  in  the  same 
light,  (/i)  And  Lord  Hardwicke,  C,  held  the  widow  of  a 
private  gentleman  to  be  entitled  to  jewels  worth  three  thou- 
sand pounds,  as  her  paraphernalia,  and  that  the  value  made 
no  difference  in  the  Court  of  Chancery,  (t)  By  the  custom  of 
London,  a  citizen's  widow  may  retain  some  of  her  jewels  as 
paraphernalia,  but  not  all.  (k) 

If  the  husband  deliver  cloth  to  the  wife  for  her  apparel, 
and  die  before  it  be  made,  she  shall  have  the  cloth,  as  of 
this  species  of  property.  {[)  If  the  husband  present  his  wife 
[^1]  with  jewels,  for  the  express  purpose  of  wearing  them, 
they  shall  be  esteemed  merely  as  paraphernalia,  for  if  they 
were  considered  as  a  gift  to  her  separate  use,  she  might  dis- 
pose of  them  absolutely,  and  so  defeat  his  intention,  (m) 

The  husband,  if  inclined  to  so  unhandsome  an  exercise 
of  his  power,  may  sell,  or  give  away  in  his  lifetime,  such 
ornaments  and  jewels  of  the  wife,  but  he  cannot  dispose  of 
them  by  will,  any  more  than  he  can  devise  heir-looms  from 
the  heir,  {n)  In  case  of  a  deficiency  of  assets  for  payment  of 
debts,  the  widow  shall  not  be  entitled  to  such  parapherna- 
lia (o)  not  even  if  they  were  presents  made   to   her  by  the 


(/)  2  LeoD.  166.  Biodon's  case,  Chan.  Rep.  179. 

Moore,  213.  (0  1  RoU.  Abr.  911. 

Of)    Lord  HastiDga  v.    Sir    A.  (m)  Darleyv.Darley,  3Atk.398. 

Doiif(la8,  Cro.  Car.    343.    S.   C.  («)  2  Bl.  Coin.  436.    Graham  v. 

Jon.  332.    Roll.  Abr.  911.    11  Yin.  Londonderry,  3  Atk.  394. 

Abr.  179,  S.  C.  (o)  2  Bl.  Com.  436.    Tipping  v. 

(A)  OfBcy  v.  Offley,  Prec.  Chan.  Tapping,  1  P.  Wms.  730.    Tynt  v. 

27.  Tynt,  2  P.  Wma.  544.     Snelson  v. 

(t)  Northey  V.  Northey,  2  Atk.  77.  Corbet,  3  Atk.  369.    Bindon's  case, 

(*)  11    Vin.   Abr.    180.      Nels.  Moore,  216.     3  Bro.  P.  C.  187. 
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husband  before  marriage ;  (p)  nor  shall  she  be  so  entitled  where 
there  are  not  assets  at  the  time  of  the  husband^s  death,  al- 
though contingent  assets  should  afterwards  fall  in ;  (q)  on 
the  principle^  that  the  same  might  not  have  happened  until 
twenty  or  thirty  years  after  the  death  of  the  testator,  nor 
possibly  until  after  the  death  of  the  widow,  when  the  end 
and  design  of  the  widow's  wearing  her  bona  paraphernalia 
in  memory  of  her  husband  could  not  have  been  answered, 
and  therefore  it  is  reasonable  that  in  such  case  it  should  be 
reduced  to  a  certainty,  namely,  that  if  there  should  not  be 
assets  real  or  personal  at  the  testators  death,  or  at  least  when 
the  jewels  are  applied  in  the  payment  of  debts,  then  the 
jewels  shall  be  liable. 

But,  such  ornaments,  though  subject  to  the  debts,  shall 
be  preferred  to  the  legacies  of  the  husband,  and  the  general 
rules  of  marshalling  assets,  (which  will  be  treated  of  here- 
after,) are  applicable  in  giving  effect  to  such  priority,  (r) 

If  the  husband  pawn  the  wife's  paraphernalia,  and  die, 
leaving  a  fund  sufficient  to  pay  all  his  debts,  and  to  redeem 
the  pledges,  she  is  entitled  to  have  them  redeemed  out  of 
[232]  his  personal  estate,  {i)  So  where  a  husband  pledged 
a  diamond  necklace  of  the  wife,  as  a  collateral  security  for 
money  borrowed  on  a  bond,  and  authorized  the  pawnee  to 
sell  it  during  his  absence,  at  a  sum  specified,  it  was  held, 
that  this  amounted  not  to  an  alienation,  if  it  were  not  sokl  in 
his  lifetime,  and  that  it  was  redeemable  for  bis  widow,  (t) 

If  a  woman  by  marriage  articles  agree  to  claim  such  part 
only  of  the  effects  of  the  husband  as  he  shall  give  her  by  his 
will,  she  is  excluded  from  her  paraphernalia,  (u)  But  her 
necessary  apparel  shall,  in  all  cases,  be  protected,  as  de- 

(p)  Ridout  V.  Earl  of  Plymouth,  Vez.  7.    Snelson  v.  Corbet,  3  Atk. 

2  Atk.  104.  369. 

iq)  Burton  v.  Pierepoint,  2   P.  (s)  Graham  v.   Londonderry,  3 

Wms.  80.  Atk.  395. 

(r)  2  P.  Wms.  80,  note  1.    Tip-  (0  Ibid,  3  Atk.  393. 

ling  V.  Tipping,  1  P.  Wms.  729.  («)  3  Bac.  Abr.  66.    Cora.  Dig. 


pin 


Hi  V.  Tynt,  2  P.  Wms.   542.     Baron  and  Feme,  F.  3.    Comely  v. 
Lord  Townshend  v.  Windham,  2     Comely,  2  Vern  49.    S.  C.  83. 
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cency  and  humanity  require,  even  against  the  claims  of  ere- 
ditors.  (9) 

■If  the  husband  bequeath  to  the  widow  her  jewels  for  her 
life,  and  then  over,  and  she  make  no  election  to  have  them  as 
her  paraphernalia,  her  executor  shall  have  no  title  to  de- 
mand them,  (w) 

(»)  3  Bl  Com.  436.  2  Roll.  Abr.  («)  Glarges  v.  Albemarle,  2  Vem. 
911.  246. 


[gS8]  CHAP.  VI. 

OF   THE  INTERESTS   OF   A    DONEE   MORTIS   CAUSA. 

Another  species  of  interest  in  the  personal  property  of  the 
deceased  remains  to  be  considered.  Such  as  vests  neither  in 
his  executor,  nor  his  heir,  nor  his  widow,  in  those  respective 
characters.  It  is  created  by  a  gift  under  the  following  cir- 
cumstances. When  in  his  last  illness,  and  apprehensive  of 
the  approach  of  death,  he  delivers,  or  causes  to  be  delivered 
to  or  for  a  party  the  possession  of  any  of  his  personal  effects, 
to  keep  in  the  event  of  his  decease.  Such  gift  is  therefore 
called  a  donatio  mortis  causd.  It  is  accompanied  with  the 
implied  trust,  that,  if  the  donor  live,  the  property  shall  re- 
vert to  him,  since  it  is  given  only  in  contemplation,  (a) 

A  party's  wife  is  as  capable  of  such  gift  as  any  other  per- 
son, (b)  And  so  is  a  negro  brought  to  England  as  a  slave, 
for  the  moment  he  set  foot  on  English  ground  he  was  free,  (e) 

To  substantiate  the  gift,  there  must  be  an  actual  tradition 
or  delivery  of  the  thing.    The  possession  of  it  must  be  trans- 

(a)  2  Bl.  Com.  514.  11  Vin.  Abr.  441.    Miller  v.  Miller,  3  P.  Wma. 

176.    Hedges  v.  Hedges,  Prec.  in  356. 

Chan.  269.     Drury  v.  Smith,  I  P.  (c)  Shanley  v.  Harvey,  2  Eden's 

Wms.  404.  Rep.  126. 

(6)  Lawson  v.  Lawson,  1  P.  Wms. 

o2 
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ferred  in  point  of  fact,  and  established  by  evidence  beyond 
[234]  suspicion,  (rf)  The  purse,  the  ring,  the  jewel,  or  the 
watch,  must  be  given  into  the  hands  of  the  donee,  either  by 
the  donor  himself  or  by  his  order,  (dd)  But  there  are  cases, 
in  which  the  nature  of  the  subject  will  not  admit  of  a  cor- 
poreal delivery ;  and  then  if  the  party  go  as  far  as  he  can 
towards  transferring  the  possession,  his  bounty  shall  pre- 
vail. Thus,  a  ship  has  been  held  to  be  delivered  by  the 
delivery  of  a  bill  of  sale  defeasible  on  the  donor*8  recovery. 
And  in  a  recent  case,  the  Lord  Chancellor  seemed  to  be  of 
opinion,  that  such  donation  might  be  effected  by  deed  or 
writing;  {e) 

The  delivery  also  of  the  key  of  a  warehouse,  in  which 
goods  of  bulk  were  deposited,  has  been  determined  to  be  a 
valid  delivery  of  the  goods  for  such  a  purpose.  (/)  So  the 
delivery  of  the  key  of  a  trunk  has  been  decided  to  amount  to 
a  delivery  of  the  trunk  and  its  contents,  (g)  Nor  in  those 
instances  were  the  key  and  bill  of  sale  considered  in  the  light 
of  symbols,  but  as  modes  of  attaining  the  possession  and  en-* 
joyment  of  their  property.  (A)  So  a  bond  given  in  prospect 
of  death,  although  a  chose  in  action,  is  a  good  donation  fnor- 
iis  causdf  for  a  property  is  conveyed  by  the  delivery,  (t)  Such 
likewise,  have  been  the  decisions  in  regard  to  bank  notes,  {k) 
[S35]  In  all  these  cases,  the  donor  delivers  as  complete  a 
possession  as  the  subject  matter  will  permit. 

But  bills  of  exchange,  promissory  notes,  and  checks  on 
bankers,  seem  incapable  of  being  the  objects  of  such  dona- 
tion. (/)  The  delivery  of  these  instruments  is  distinguishable 

(rf)  WahcT  ©.  Hodge,  2  Swans.  (A)  Ward  v.  Turner,  2  Vcz.  443. 

Rep.  92.  (0  SudgTove  v.  Baily,  3  Atk.  214. 

(cW)Wardv.Turner,2Vez.431.  Ward    v.    Turner,    2    Vest.   441. 

Tate  v.  Hilbert,  2  Ves.  jun.  111.  Blount  v.  Burrow,    4    Bro.   Ch. 

Drury  v.   Smith,  1  P.  Wms.  404.  Rep.  72. 

Lawson  v.  Lawaon,  441.  (Jk)  Drury  y.  Smith,  1  P.  Wms. 

(e)  Tate  v.  Hilbert,  2  Ves.  jun.  404.    Miller  v.  Miller,  3  P.  Wms. 

120.  356.  Hill  V.  Chapman,  2  Bn>.  Ch. 

(/)  Ward  v.  Turner,  2  Vez.  434.  Rep.  612. 

(g^  Jones  v.Selby,Prec.  in  Chan.  (/)  Miller  v.  Miller,  3  P.  Wms. 

300.     Ward  v.  Turner,  2  Vez.  441.  356.    Ward  v.  Turner,  2  Vez.  442. 

Vide  also  Tate  v.  Hilbert,  2  Ves.  Tate  v.  Hilbert,  4  Bro.  Ch.  Rep: 

jun.  116.  291. 
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from  that  of  a  bond,  which  is  a  specialty,  and  itself  the 
foundation  of  die  action,  the  destruction  of  which  destroys 
the  demand ;  whereas  the  bills  and  notes  are  only  evidence 
of  the  contract,  (w) 

Nor  shall  a  delivery  merely  symbolical  have  such  opera" 
tion.  As,  where  on  a  deed  of  gift  not  to  take  place  tQl  after 
the  grantor's  death,  a  sixpence  was  delivered  by  way  of  put- 
ting the  grantee  in  possession ;  the  ecclesiastical  court  held 
such  delivery  to  be  insufficient  for  the  purpose,  and  pronounced 
for  the  instrument  as  a  will,  (n)  So  it  was  determined  in 
Chancery,  that  the  delivery  of  receipts  for  South  Sea  annui- 
ties was  in  like  manner  ineffectual,  and  that,  to  make  it  com- 
plete, there  ought  to  have  been  a  transfer  of  the  stock,  (o) 
Least  of  all  shall  such  donation  be  effectuated  by  parol,  as» 
merely  saying, ''  I  give,"  without  any  act  to  transfer  the  pro. 
perty.  (p)  Nor  where  a  man  considering  himself  dying  took 
certain  property  out  of  an  iron  chest,  and  wrote  the  names 
of  two  persons  upon  the  envelope  containing  it,  and  declared 
it  to  be  his  intention  that  they  should  have  such  property 
upon  bis  death,  and  then  returned  it  to  the  chest  and  kept 
the  keys  in  his  own  possession,  never  having  made  an  actual 
delivery  thereof  to  the  parties,  or  to  trustees  for  them,  (q) 
Nor  shall  a  present  absolute  gift  be  considered  as  of  this  de* 
\236]  nomination.  To  bring  it  within  the  class,  it  must  be 
made  to  take  effect  only  on  the  death  of  the  donor,  (r) 
Therefore,  the  gift  of  a  check  on  a  banker,  "  Pay  to  self  or 
bearer,  two  hundred  pounds,"  and  also  of  a  promissory 
note,  being  absolute  and  immediate,  was  held  clearly  on  that 
ground  to  be  no  donatio  mortis  causd.  (s)  But  where  the 
donor  gave  a  bill  on  his  banker  with  an  indorsement  express- 
ing that  it  was  for  the  donee's  mourning,  and  giving  direc- 


(»)  Ward  ▼.  Tomer,  2  Yes.  442.  Rep.  352.    7  Tftunt.  Rep.  224. 
(»)  Ibid.  2  Yez.  440.  (r)  Tate  v.  Hilbert,  2  Ves.  jun. 

(o)  Ibid.  2  Vez.  431.  120. 

{p)  Ibid.  2  Ves.  444.  Tate  v.  Hil-         (s)  Tate  v.  Hilbert,  2  Ves.  jun. 

bert,  2  Ves.  jun.  120.  111.     4  Bro.  Ch.  Rep.  286,  S.  C. 
{q)   Bttmi  V.  Markham,  Holt^s 
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tions  respecting  it,  the  bill  was  decided  to  be  an  appointment 
in  the  nature  of  such  donation,  since  it  was  for  a  purpose  ne- 
cessarily supposing  death,  {i) 

Simple  contract  debts  and  arrears  of  rent  are  incapable  of 
this  species  of  disposition,  because  there  can  be  no  delivery 
of  them,  (tt) 

Whether  the  delivery  of  a  mortgage  deed  amounted  to  a 
gift  of  the  money  due  on  the  security,  seems  to  have  been  an 
undecided  point,  (v)  until  a  late  case,  when  it  was  held,  that  a 
mortgage,  or  a  bond  given  as  a  collateral  security  for  money 
due  on  mortgage,  cannot  be  made  the  subject  of  a  donatio 
mortis  causd.  (tr)  But  upon  appeal,  that  decision  was  re- 
versed, {ww) 

If  the  donor  die,  the  interest  of  the  donee  is  completely 
vested ;  nor  is  it  necessary  that  the  gift  should  be  proved  as 
part  of  the  will,  it  operating  on  the  executor  as  a  declaration 
of  trust,  and  his  assent  to  it  is  not  requisite^  as  in  the  case  of 
[337]  a  legacy,  [x)  But  the  gift,  however  regularly  made, 
shall  not  prevail  against  creditors,  {y) 

Sjuch  is  the  interest  which  the  executor,  the  heir,  the  suc- 
cessor, the  devisee,  the  remainder-man,  the  widow,  and  the 
donee  mortis  causd  of  the  testator,  respectively  take  in  the 
personal  effects. 

(0  Lawson  v.  Lawson,  1  P.  Wms.     Miller  v.  Miller,  3  P.  Wms.  357. 

441,  et  vide  Tate  r.  Hilbert,  2  Yes.         (to)  Duffield  v.  Elwes,  1  Sim.  & 
jnn.  1)1.  Stu.  239. 

(tt)  Ward  V.  Turner,  2  Vez.  436,         (tew)  Duffield  v.  Hicks,  I  Dow. 

442.  &  Cla.  1. 

(17)  Vide  3  P.  Wms.  358,  in  note.         («)  2  Bl.  Com.  514.  Tate  v.  Hil- 
S.  C.  2  Vez.  436.  Hassell  v.  Tynte,     bert,  2  Ves.  jun.  120. 
Ambl.    318.     11  Vin.  Abr.    178.         (y)  2  Bl.  Com.  514.     Tate  v. 


Lawson  v.  Lawson,  1  P.  Wms.  441.     Hilbert,  2  Yes.  jun.  120< 


r     238     ] 


CHAP.  VIL 

HOW   EFFECTS   WHICH    AN    EXECUTOR   TAKES   IN    THAT 
CHARACTER  MAY    BECOME    HIS    OWN. 

The  property  which  an  executor  takes  in  his  representative 
capacity  may,  in  certain  instances,  be  converted  into  his  own. 
As  first,  in  regard  to  the  ready  money  left  by  the  testator. 
On  its  coming  into  the  hands  of  the  executor,  the  property 
in  the  specific  coin  must  of  necessity  be  altered  ;  for  when  it 
is  intermixed  with  the  executor's  own  money,  it  is  incapable 
of  being  distinguished  from  it,  although  he  shall  be  account- 
able for  its  value  ;  and  therefore  a  creditor  of  the  testator 
cannot  hy^fieri  facias  on  a  judgment  recovered  against  the  ex- 
ecutor take  such  money  as  de  bonis  testaloris  in  execution,  (a) 
So,  if  the  testator  died  indebted  to  the  executor,  or  the  ex- 
ecutor not  having  ready  money  of  the  testator,  or  for  any  other 
good  reasoa,  shall  pay  a  debt  of  the  testator's  with  his  own 
money,  he  may  elect  to  take  any  specific  chattel  as  a  compen- 
sation ;  and  if  it  be  not  more  than  adequate,  the  chattel  by 
such  election  shall  become  his  own :  (6)  consequently  if  by 
such  election  be  acquire  the  absolute  ownership  of  the  chattel 
and  die,  his  executor  may  defend  himself  in  an  action  of  detinue 
[^9]  brought  for  the  same  by  the  surviving  executor  of  the 
first  testator. 

But  if  the  debt  due  to  him  from  the  testator  amount  to  the 
full  value  of  all  his  efiects  in  the  executor's  hands,  there  is  a 
coDoplete  transmutation  of  the  property  in  favour  of  the  exe- 
cutor, by  the  mere  act  and  operation  of  law  :  in  the  former 
cas€  his  election,  and  in  the  latter  the  mere  operation  of  law, 
shall  be  equivalent  to  a  judgment  and  execution,  for  he  is  in- 
capable of  suing  himself,  (c) 

(a)  Off.  Ex.  89.  185,  ir^ra, 

(b)  Off.  Ex.  89.  Dy.  187  b.  Plowd.         (c)  Plowd.  185. 
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So  in  the  case  of  a  lease  of  the  testator  devolved  on  the 
executor,  such  profits  only  as  exceed  the  yearly  value  shall) 
as  it  has  been  already  stated,  be  held  to  be  assets :  it  there- 
fore follows,  that  if  the  executor  pay  the  rent  out  of  his  own 
purse,  the  profits  to  the  same  amount  shall  be  his.  (</)  There 
are  likewise  other  means  of  thus  changing  the  property :  as 
if  the  testator's  goods  be  sold  under  a  fieri  fadm^  the  exe- 
cutor, as  well  as  any  other  person,  may  buy  such  goods  of 
the  sherifi*;  and  in  case  he  does  so,  the  property,  which  was 
vested  in  him  as  executor,  shall  be  turned  into  a  property  in 
jure  praprio.  (e) 

If  the  executor  among  the  testator's  goods  find,  and  take 
some,  which  were  not  his,  and  the  owner  recover  damages 
[S40]  for  them  in  an  action  of  trespass  or  trover,  in  this,  as  in 
all  similar  cases,  the  goods  shall  become  the  trespasser's  pro- 
perty, because  he  has  paid  for  them.  (/) 

If  the  grantee  of  the  next  presentation  to  a  living  die  after 
the  church  becomes  void,  and  before  presentation,  his  exe- 
cutor shall  have  the  benefit  of  presenting.  Nor  shall  it  be 
regarded  as  assets,  since  it  is  incapable  of  being  sold.(g) 
But  if  in  that  case  a  stranger  shall  present,  and  procure  his 
clerk  to  be  admitted,  damages  recovered  by  the  grantee's 
executor  in  a  quare  impedii  shall  be  assets.  (A) 

(d)  Off.  Ex.  90,  91.  (g)  Off.  Ex.  73.   Shep.  Touchst. 

(e)  Ibid.  91.  496. 

(/)  Ibid.  (*)  Off.  Ex.  73. 
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CHAP.  VIII. 

OF  THE  INTEREST  OF  AN  ADMINISTRATOR^  GENERAL  AND 
SPECIAL — OF  A  MARRIED  WOMAN  EXECUTRIX  OR  ADMINIS- 
TRATRIX— OP  SEVERAL  EXECUTORS  OR  ADMINISTRATORS — 
OF  THE  EXECUTOR  OF  AN  EXECUTOR — OP  AN  ADMINIS- 
TRATOR  DE   BONIS   NON — OF   AN    EXECUTOR    DE  SON    TORT. 

As  an  administrator  has  the  office  and  quality  of  an  exe- 
cutor^ the  interest  of  the  one  in  the  property  of  the  deceased 
is  in  all  respects  the  same  as  that  of  the  other,  (a)  The  in- 
terest of  special  or  limited  administrators  is  also,  during  its 
continuance,  the  same  as  that  of  an  executor; (6)  but  they 
are  not  invested  (as  will  be  shewn  in  its  proper  place),  with 
the  same  powers  and  authority  as  belong  to  him.  (c) 

If  a  married  woman  be  an  executrix,  or  administratrix, 
the  husband  has  a  joint  interest  with  her  in  the  effects  of  the 
deceased ;  such  as  devolves  the  whole  administration  upon 
him,  and  enables  him  to  act  in  it  to  all  purposes,  with  or 
[212]  without  her  assent.  ((/)  Therefore  it  is  held  that  he 
may  surrender  or  dispose  of  a  term  which  was  vested  in  her 
in  that  capacity,  and  such  surrender  or  disposition  shall  be 
binding  upon  her.  {e)  So  a  gift,  or  release  of  any  part  of 
the  deceased's  personal  property  by  the  husband  alone  shall 
be  equally  available ;(/)  but  the  wife  has  no  right  to  adminis- 
ter without  the  husband :  and  such  acts  as  have  been  just 
mentioned,  if  performed  by  her  without  his  concurrence,  will 

(a)  Off.  Ex.  259.  Off.  Ex.  Suppl.  369.  Com.  Dig.  Admon.  D.  Wank- 

48.  5  Co.  83.  BlackboTouffh  v.  Da-  ford  v.  Wankford,   1   Salk.  306. 

▼is,  1  P.  Wms.  43,  vide  Hudson  v.  Off.  Ex.  199.  Ankerstein  v.  Clarke, 

HudsoD.  1  Atk.  460,  and  Jacomb  4  Term  Rep.  617. 

V.  Harwood,  2  Vez.  267,  and  ti|/ra.  {e)   Thnistout    v.  Coppin,    Bl. 

(6)  2FoDbl.  387.  Rep.  801. 

(c)  11  Vin.Abr.  104,105.  3Bac.  (/)  Yard  v.  Ellard,  Salk.  117. 

Abr.  13,  14.  Off.  Ex.  208. 

(rf)  Yard  v.  Eland,  Ld.  Raym 
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be  of  no  validity,  (g)  In  case  of  the  husband's  death,  the 
interest  never  having  been  divested,  shall  survive  to  her;  but 
if  she  die,  it  shall  not  survive  to  the  husband,  inasmuch  as 
it  belonged  to  him  merely  in  her  right,  as  representative  of 
the  deceased,  (h)  And  although,  generally  speaking,  A/eme 
covert  cannot  make  a  will  without  the  assent  of  her  husband, 
yet  without  his  assent  she  may  make  a  will,  and  continue  the 
executorship  in  respect  to  the  property  thus  vested  in  her  in 
outer  droit,  {i)  Hence,  if  the  wife  of  A.  have  debts  due  to 
her  in  her  own  right,  and  be  also  executrix  to  B.,  and  make 
a  will  without  her  husband's  assent,  appointing  an  executor, 
the  will,  in  respect  to  the  goods  and  credits  which  belonged 
to  her  as  the  executrix  of  B.,  shall  be  valid,  and  her  execu- 
tor may  prove  it  in  opposition  to  the  husband.  But  as  to 
the  debts  due  to  her  in  her  private  capacity,  the  will  shall  be 
[24S]  void,  and  the  husband  may  take  administration :  she 
shall  be  considered  as  dying  testate  in  regard  to  the  pro- 
perty of  which  she  was  possessed  as  executrix,  and  as  in- 
testate in  regard  to  that  to  which  she  was  entitled  in  her  own 
right.  (A) 

If  there  be  several  executors  or  administrators,  they  are 
regarded  in  the  light  of  an  individual  person.  They  have  a 
joint  and  entire  interest  in  the  testator's  effects,  which  is  in- 
capable of  being  divided,  (/)  and  in  case  of  death,  such  in- 
terest shall  vest  in  the  survivor,  (m) 

So  also  an  executor  of  an  executor,  in  however  remote  a 
series,  has  the  same  interest  in  the  goods  of  the  first  testator, 
as  the  first  and  immediate  executor.  («) 

An  administrator  de  bonis  non  has  also  the  same  interest  in 

(y)  Wankfbrdv.Waiikford,Salk.  Dy.  23  b.    3  Bac.  Abr.  30.    Ja- 

306.  Off.  Ex.  207,  208.  Com.  Dig.  comb  v.  Harwood,  2  Vei.  267,  and 

AdmoB.  D.  ijide  supra,  9.  vide  it^ra. 

(A)  Off.  Ex.  208.  Com.  Dig.  Ba-  (m)  9  Co.  36.    Dy.  160.    Eyre 

ron  and  Feme,  F.  1.  Dy.  331.  v.   Countess  of  Shaftsbury,  2  P. 

(0  2   BI.  Com.  408.     Off.   Ex.  Wms.  12} ,  Me  supra,  37 . 

199.     3  Bac.  Abr.  10.     Off.   Ex.  (n)  Com.  Dig.  Admon.  G.  Off. 

Suppl.  20.  Ex.   259.     U  Vin.   Abr.    240.     4 

(*)  Off.  Ex.  202.  Burn.Eccl.  L.  273.  Shen.  Touchst. 

(/)  Com.   Dig.  Admon.   B.    12.  464. 
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such  of  the  effects  as  remain  unadministered,  as  was  vested 
in  the  executor^  or  antecedent  administrator. 

An  executor  de  son  tort  has  no  interest  whatever  in  the 
property^  and  therefore  can  maintain  no  action  in  right  of  the 
deceased,  (o) 

[S44]  But  if  the  executor  de  son  tort  take  out  administra- 
tioDy  it  shall  to  most  purposes  qualify  the  wrongs  and  vest 
the  same  interest  in  him  as  in  other  administratoriS^  and  con- 
sequently such  as  shall  have  relation  to  the  time  of  the  in- 
testate's death,  {p) 


(o)  11  Yin.  Abr.  215.    Parker  v.  Kenrick  v.  Bm'ges,  Moore,   126. 

Kitt,   12  Mod.  471,  472.    2   Bl.  Pyne  v.  Woolland,  2  Ventr.  179. 

Com.  507.  3  Bac.  Abr.  25,  26.    Curtis  v.  Ver- 

(p)  11  Vin.  Abr.  214,  217.  Par-  non,  3  Tenn  Rep.  590.    Ibid.  2  H. 

ker  V.  Kitt,  12  Mod.  471,  472.  BL  26. 
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BOOK   III. 

OF  THE  POWERS  AND  DUTIES  OF  EXECUTOIUi  AND 
ADMINISTRATORS. 


CHAP.  I. 

OF   THE    FUNERAL— OF   MAKING   AN    INVENTORY — OF 
COLLECTING   THE   EEFECTS. 


SECT.  I. 

Of  the  funeral. 

The  subject  now  leads  me  to  consider  the  powers  and  duties 
of  an  executor  or  administrator,  (a) 

And  first  he  is  to  bury  the  deceased  according  to  his  rank 
and  circumstances.  (6)  It  has  been  already  stated,  that  an 
executor,  before  probate,  may  perform  this  pious  office ;  (c) 
and  that  the  performance  of  it  by  a  stranger  shall  not  con- 
stitute him  an  executor  de  son  tort,  (d)  And  an  executor 
who  has  assets  sufficient  for  that  purpose  is  liable  upon  an 
implied  promise  to  pay  for  a  funeral  suitable  to  the  degree  of 
his  testator,  furnished  by  the  directions  of  a  thurd  per- 
son, (dd)  The  expences  attending  it  shall  be  allowed  in 
preference  to  all  debts  and  charges ;  (e)  but  the  executor  is 

(a)  8  Co.  136.  (dd)  Rogers  v.  Price,  3  You.  & 

(b)  Offley  V.  OfHey,  Prec.  Chan.     Jer.  28. 

27.     Com.  Dig.  Admon.  C.  («)  II  Vin.  Abr.  432.     Br.  tit. 

(c)  Supra,  46.  Executor,  pi.  172.     Dr.  and  Stud. 
(rf)  Ibid.  40.  Dial.  2,  c.  10. 
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[246]  notjustified  in  incurring  such  as  are  extravagant.  (/)  Nor 
as  against  creditors  shall  be  be  warranted  in  more  than  are 
absolutely  necessary,  {ff)  And  upon  that  principle  the  court 
refused  to  allow  2210/.  for  the  funeral  expences  of  a  noble- 
man,  whose  personal  estate  was  believed  to  be  solvent  at 
his  death,  but  ultimately  from  unforseen  circumstances, 
proved  to  be  insolvent,  {g)  In  strictness,  no  funeral  ex- 
pences are  allowed  in  the  case  of  an  insolvent  estate,  except 
for  the  coffin,  shroud,  and  ringing  the  bell,  the  fees  of  the. 
parson,  clerk,  sexton,  and  bearers ;  but  not  for  the  pall  or 
ornaments,  (jgg)  Still  less  shall  charges  for  feasts  and  enter-* 
tainments  be  admitted ;  and  indeed  in  any  case  they  seem 
incongruous  to  so  mournful  an  occasion.  (A)  If  the  exe* 
cutor  neglect  the  observance  of  these  rules  he  will  be  charge- 
able with  a  species  of  devastation  or  waste  of  the  testator*s 
property,  which  shall  be  prejudicial  only  to  himself,  and  not 
to  the  creditors,  or  legatees,  (i) 

The  executor  must  also  prove  the  will ;  or,  in  case  of  in- 
testacy, the  next  of  kin  must  take  out  administration,  within 
the  six  months  limited  by  the  statute,  provided  they  respect- 
ively act.  {i) 

A  memorial  and  registry  arc  also  required  by  different  acta 
of  parliament  (/)  of  all  wills  which  affect  any  lands  or  tene-s 
ments  in  the  county  of  York,  or  Middlesex,  excepting  copy^ 
bold  estates,  leases  at  a  rack-rent,  or  leases  not  exceeding 
[347]  twenty-one  years,  where  the  actual  possession  accom-» 
panics  the  lease,  and  chambers  in  Serjeant's  Inn,  the  Inns  of 
Courts,  and  Inns  of  Chancery. 

(/)  2  Bl.  Com.  608.  Abr.  86. 

CiT)    Edwards  v.    Edwards,   4  (A)  Off.  Ex.  131. 

Tyrw.  438.  (t)  2  Bl.  Com.  508.    Godolph.  p, 

{g)  Bissett  v.  Antrobus,  4  Sim.  2,  c.  26»  s.  2.  Hancock  v.  Podroore, 

512.  1  Barn.  &  Adol.  260. 

(M)  Shilleg's  case,    Salk.  296.  (it)  Vide  supra,  43,  65,  96. 

L.  of  NL  Pr.  143.    4  Bum.  Eccl.  (/)  Stat.  2  and  3  Ann.  c.  4.   e 

L.  301.    Off.  Ex.  174.    Greenside  Ann.  c.  35.    7  Ann.  c.  20.    8  Geo^ 

T.    Benwn,  3  Atk.  249.    3  Bac.  2,  c.  6,  vide  2  Bl.  Com.  343. 
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SECT.  II. 

Of  the  making  of  an  inventory  by  the  executor,  or 
administrator. 

An  executor  or  iidininistrator,  before  he  admimsters,  ex- 
cept by  the  perfomiance  of  such  acts  as  cannot  be  deferredy 
as  disposing  of  perishable  articles,  (a)  is  likewise  bound,  pur- 
suant to  the  Stat.  2\  Hen.  8,  c,  5,  passed  in  aflSrmance  of  the 
ecclesiastical  law,  to  make  an  inventory  of  the  deceased's 
personal  estate  and  effects,  in  the  presence  of  at  least  two  of 
his  creditors  or  legatees,  or  next  of  kin :  and  in  their  de- 
fault or  absence,  of  two  other  honest  persons ;  and  the  same 
shall  cause  to  be  indented,  of  which  one  part  shall  be  defi- 
vered  in  to  the  ordinary  upon  oath,  and  the  other  part  shall 
remain  in  the  possession  of  such  executor,  or  administrator. 
And  the  ordinary  shall  not,  under  the  penalty  of  ten  pounds, 
refuse  to  take  such  inventory,  when  so  presented  to  him,  (6) 
Also,  by  the  stat.  22&2S  Car.  2,  c.  10,  as  hath  been  before 
mentioned,  (c)  an  administrator  must  enter  into  a  bond,  with 
two  or  more  securities,  conditioned,  among  other  things,  for 
his  exhibiting  into  the  registry  of  the  court,  at  or  before  a 
day  specified,  a  true  and  perfect  inventory  of  the  goods,  chat- 
tels, and  credits  of  the  deceased  come  to  his  possession.  (</) 

An  inventory  is  thus  required  for  the  benefit  of  creditors, 
and  legatees,  or  parties  in  distribution,  (e)  It  must  be  written 
or  engrossed  on  paper  or  parchment  duly  stamped,  (f)  It  is 
to  contain  a  full,  true  and  perfect  description  and  estimate 
of  all  the  chattels,  real  and  personal,  in  possession  and  in 

(a)  4  Bum.  Eccl.  L.  250.  Swinb.  {d)  3  Bac.  Abr.  46.  11  Vin.  Abr. 

p.  6,  8.  8.  35S. 

(6)  3  Bac.  Abr.  45.  4  Bum.  Eccl.  (e)  3  Bac.  Abr.  46.   Swinb.  p.  6, 

L.  251.  8.6. 

(c)  Supra,  97.  (/)  Vide  Appendix. 
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action,  to  which  the  executor  or  administrator  is  entitled  in 
that  character,  as  distinguished  from  the  heir,  the  widow, 
and  the  donee  mortis  causd  of  the  testator,  or  intestate,  {g) 
It  must  also  distinguish  such  debts  as  are  separate,  and  those 
which  are  doubtful,  or  desperate.  (Ji)  By  the  executor  it  must 
be  exhibited  within  a  competent  time :  what  shall  be  so  con- 
sidered, depends  on  the  discretion  of  the  ordinary,  regulated 
by  the  distance  at  which  the  goods  lie  from  the  residence  of 
the  executor,  and  other  circumstances,  (i)  An  administrator 
[S49]  is  bound  pursuant  to  the  atat.  of  Car.  %  to  exhibit  his 
ioTentory  before  the  ordinary  by  the  time  specified  in  the 
condition  of  the  bond,  and  must  do  so  at  his  peril,  (i) 

And  the  judge  has  authority  to  cite  or  summon  either  of 
them  for  such  a  purpose,  not  only  at  the  suit  of  a  party,  but 
at  his  own  discretion ;  (f)  and  if  they  neglect  bringing  in  the 
inventory,  to  pronounce  them  contumacious,  {m) 

In  point  of  law,  nevertheless,  it  is  the  duty  both  of  an 
executor  and  an  administrator,  of  their  own  accord,  (n)  to 
exhibit  an  inventory ;  the  former  within  a  reasonable  time, 
the  latter  at  the  time  hmited  by  the  condition  of  the  adminis- 
tration bond.  And  the  courts  formerly  considered  the  neg- 
lect of  this  duty  in  a  light  unfavourable  to  the  party,  espe- 
cially where  there  was  a  deficiency  of  assets :  and  although 
not  conclusive  against  him,  yet  as  exposing  him  to  imputation . 
and  that  the  omission  was  the  less  to  be  excused,  since  neither 
at  law  nor  in  equity  is  the  inventory  final ;  it  is  permitted 
him  to  shew  that  the  assets  come  to  his  hands  amount,  from 
unforseen  circumstances,  to  less  than  he  may  have  originally 
stated  them,  (n)     But  although  such  be  the  legal  obligation 


{§)  2  Bl.Com.  510.  3  Bac.  Abr.  4  Burn.  EccL  L.  250,  265.  Sedvide 

47.    4  Bum.  Ecd.  L.  253,  254.  Petit  v.  Smith,  5  Mod.  247. 

(A)  4  Bum.  EccL  L.  254.  3  Bac.  (m)  Griffiths  v.  Bennett,  2  Phill. 

Abr.  47.    L.  of  Ni.  Pr.  140.  364. 

(f)  3  Bac.  Abr.  47.   Swinb.  p.  6,  («)  Stat.  21  Hen.  8,  c.  5.   Arch- 

ft.  S.  4  Burn.  Eccl.  L.  265.  bishop  of   Canterbury  v.    Wills, 

(*)  3  Bac.  Abr.  47.    Archbishop  Salk.  251. 

of  Canterbury  V.  Wills,  Salk.  251.  («)  4  Burn.  Eccl.  L.  252.     Orr 

(0  Com.    Dig.    Admon.   B.   7.  v.  Kaines,  2  Vez.  193. 
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imposed  on  an  executor  or  administrator,  in  every  case,  to 
produce  an  inventory,  yet  the  practice  of  the  spiritual  courts 
seems  in  this  point  to  have  been  gradually  relaxing :  at  one 
[SdO]  period  it  appears  to  have  been  usual  for  the  executor, 
or  administrator,  after  probate,  or  administration,  to  exhibit 
an  inventory,  which  was  considered  as  authenticated  by  the 
general  oath  he  had  taken  for  the  due  execution  of  the  will, 
or  administration  of  the  effects,  and  for  exhibiting  a  true 
inventory.  Yet  then  he  was  liable  to  be  called  upon  to  ex- 
hibit a  farther  inventory  on  his  special  oath,  at  the  suit -of  a 
party  interested,  (o)  But  according  to  the  practice  which  at 
present  prevails,  neither  the  executor,  nor  administrator,  in 
general  cases,  exhibits  any  inventory  whatsoever,  unless  he 
be  cited  for  that  purpose  in  the  spiritual  court,  at  the  suit  of 
a  creditor  or  legatee,  or  party  in  distribution;  (p)  and  in 
that  case  he  is  bound  to  exhibit  an  inventory  and  account ;  (g) 
and  his  former  general  oath  will  not  be  suflScient;  but  the 
inventory  thus  exhibited  must  be  verified  by  a  special  oath, 
either  personally,  or  by  virtue  of  a  commission,  (r)  The 
court  however  may  exercise  a  discretion  as  to  the  sort  of 
inventory,  it  will  accept,  particularly  in  complicated  cases.  (9) 
It  is,  however,  the  part  of  a  prudent  person,  who  sustains 
this  office,  in  every  case  to  see  that  the  effects  are  carefully 
appraised,  and  reduced  into  an  inventory,  not  only  because 
he  may  be  cited  hereafter  to  produce  it,  but  also  because  a 
distinct  and  accurate  knowledge  of  the  fund  b  necessary,  as 
will  more  clearly  appear  from  the  sequel  of  this  work,  to 
direct  him  in  the  safe  execution  of  the  trust.  Indeed,  if  a 
party  administer  without  making  an  inventory,  the  law  will 
[251]  suppose  him  to  have  assets  for  the  payment  of  all  the 
debts  and  legacies,  unless  he  repel  the  presumption ;  whereas 
if  he  make  it  an  inventory,  he  shall  not  be  presumed  to  have 

(0)  4  Burn.  EccL  L.  250,  265,  Rep.  239.    Myddleton  v.  Roshout, 

266.     1  Ouffht.  344.  t6ttf.  224. 

(  p)  Ex  relat,  (r)  4  Burn.  EccL  L.  266. 

(9)  Phillips  v.  Bignell,  1  Phill.  (*)  Raeves  v,  Preeling,  2  Phill.  66. 
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more  effects  of  the  deceased  than  are  comprised  within  it, 
and  the  proof  of  any  omission  is  then  thrown  on  the  oppo- 
site party,  (s)  The  inventory  however  exhibited  by  an  ex- 
ecutor to  obtain  probate^  is  not  generally  prima  facie  evi- 
dence  of  his  having  received  assets.  {$s) 

But  it  is  not  necessary,  according  to  the  modern  practice, 
that  the  appraisement  and  inventory  should  be  made  exactly 
pursuant  to  the  letter  of  the  statute.  If  the  effects  appear 
to  have  been  appraised  fairly,  and  by  persons  of  repute,  and 
reduced  into  an  inventory,  such  inventory  shall  obtain 
credence,  unless  it  be  falsified  by  the  adverse  party,  (t)  And 
an  inventory  may  be  dispensed  with  altogether,  if  it  shall 
appear  clearly  to  the  court  to  be  unnecessary,  (u)  As,  where 
A.  died  possessed  of  a  large  personal  estate,  and  appointed 
his  eldest  son  executor ;  and,  among  other  bequests,  gave 
his  second  son  two  thousand  pounds,  to  be  paid  at  three 
several  payments:  the  second  son  cited  his  elder  brother 
before  the  judge  of  the  prerogative  court  where  the  will  was 
proved,  in  order  to  compel  him  to  bring  in  an  inventory ; 
but  it  appearing  that  the  two  first  payments  had  been  made, 
and  the  third  had  been  tendered,  the  judge  decided,  that 
there  was  no  need  of  an  inventory  at  the  instance  of  the  plain- 
[252]  tiff;  and  the  sentence  was  afiirmed  by  the  delegates,  first 
on  appeal,  and  afterwards  on  a  commission  of  review,  (r) 

On  the  other  hand,  the  judge  will,  in  special  cases,  at  the 
instance  of  a  party  interested,  decree  an  bventory  to  be  ex- 
hibited by  the  executor,  or  administrator,  before  the  issuing 
of  the  probate,  or  letters  of  administration,  under  seal;  and 
such  inventory  must  also  be  substantiated  by  a  special 
oath,  (w)  Also,  under  particular  circumstances,  before  the 
granting  of  the  probate,  or  letters  of  administration,  the 
court  will,  on  the  petition  of  a  party  interested,  instead  of 


{$)  4  Bum.  Eccl.  L.  265,  266.  Swinb.  p.  6,  s.  6.     1  Ought.  344. 
Swinb.  p.  6,  s.  6.  (m)  JWrf.  265. 

(m)  Stearn  v.  Mills,  4  Barn.  &         (t?)  Boone's  case,  Raym.  470. 
Ado].  657.  (to)  4  Burn.  Eccl.  L.  266.  1  Ought. 

(0  4  Bum.  Eccl.  L.  265,  266.  344. 
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requiring  such  inventory^  issue  a  commissioii  for  the  appraise- 
ment and  valuation  of  the  goods,  rights,  and  credits,  and  in- 
spection of  the  bonds,  leases,  and  other  writings  relative  to 
the  personal  estate  of  the  deceased,  at  his  house,  or  elsewhere, 
on  the  day  specified,  with  such  continuation  of  time  and  place 
as  may  be  necessary,  (x) 

In  cases  of  this  nature  there  also  usually  issues  a  monition 
to  the  other  party  in  special,  and  to  all  others  in  genera], 
with  whom  any  of  such  effects  of  the  deceased  remain,  requir- 
ing them  to  exhibit  the  same  to  the  appraisers  under  such 
commission,  at  the  time  and  place  appointed  for  its  execu- 
[253'}  tion,  in  order  that  they  may  be  appraised  and  inserted 
in  the  inventory.  (^) 

And  on  such  commission  being  duly  executed,  the  inven- 
tory shall  be  brought  in  and  exhibited,  signed  by  the  hands 
of  the  appraisers,  or  two  of  them  at  the  least,  but  without  the 
oath  of  the  party,  {z) 

In  such  case,  also,  an  inventory  is  often  required  on  the 
executor's  or  administrator's  oath,  of  such  goods  of  the  de- 
ceased as  have  been  already  disposed  of.  (a)  But  after  an  in- 
ventory is  exhibited,  a  creditor  cannot  impeach  it  in  the 
ecclesiastical  court ;  for  the  stat.  21  Hen.  8,  which  requires 
an  executor  or  administrator  to  make  an  inventory,  enjoins 
him  only  to  deliver  it  on  oath  into  the  keeping  of  the  ordi- 
nary ;  and  the  ordinary  is  bound  to  receive  the  same  on  its 
being  so  presented,  (b) 

Yet  a  creditor  may  state  objections  to  the  inventory,  which 
the  party  is  bound  to  answer  upon  oath ;  but  no  evidence  is 
admissible  to  contradict  the  answer.  If  the  creditor  be  still 
dissatisfied,  he  may  have  recourse  to  equity  for  more  effectual 
relief,  (c)  But  where  a  creditor  gave  in  an  allegation,  pleading 

(a?)  4Bum.Eccl.L.266.  1  Ought.     345. 
344.  (6)  4  Burn.  Eccl.  L.  267.  Catch- 

(y)  4Buni.Eccl.L.266.  1  Ought,     side  v.  Ovington,  Burr.  1922.  Hin- 

344,  345.  ton  v.  Parker,  8  Mod.  168.  2  FoabL 
(z)  4  Bum.  Eccl.  L.267.  1  Ought.     4 18,  note  (d). 

345.  (c)  2  Fonbl.  418,  note  (rf). 
(a)  4  Burn.  Eccl.  L,  267.  1  Ought. 
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an  omission  in  the  inventory,  to  which  the  executrix  put  in  a 
declaration  instead  of  a  specific  answer,  the  court  held  that 
such  creditor  was  entitled  to  have  a  constat  of  the  assets  that 
had  come  to  her  hands ;  and  admitted  the  allegation,  (d) 

p54]  By  the  custom  of  London,  if  any  man,  or  woman, 
free  of  the  city,  die,  leaving  an  orphan  within  age,  and  not 
married,  the  mayor  and  aldermen  may  compel  the  executor 
or  administrator,  to  appear  at  a  court  of  orphanage,  and  ex- 
hibit an  inventory.  And  in  case  any  debt  appear  to  be  out- 
standing, to  give  security  to  the  chamberlain  to  render  upon 
oath  a  true  account  of  the  same  when  received ;  and  on  his 
refusal  may  commit  him  till  compliance.  Nor  shall  his  having 
given  security  to  the  spiritual  court,  as  above-mentioned,  re- 
lease him  from  the  obligation  of  the  custom,  (e) 


SECT.  III. 

Of  his  collecting  the  effects. 


The  next  duty  of  the  executor,  or  administrator,  is  to  col- 
lect all  the  goods  and  chattels  so  inventoried.  For  that  pur- 
pose, the  law  invests  him  with  large  powers,  and  authority. 
As  representative  of  the  deceased,  we  have  seen,  he  has  the 
same  property  in  the  effects  as  the  principal  had  when  living; 
\255]  he  has  also  the  same  remedies  to  recover  them,  (a) 
Within  a  convenient  time  after  the  testator's  death,  or  the 
grant  of  administration,  he  has  a  right  to  enter  the  house 
descended  to  the  heir  in  order  to  remove  the  goods,  (b)  pro- 
vided he  do  so  without  violence ;  as,  if  the  door  be  open, 
or  at  least  the  key  be  in  the  door ;  and,  although  the  door  of 

{d)  Barclay  v.  Marshall,  2  Phill.         (a)  2  Bl.  Com.  510.     Harg.  Co. 
Rep.  ISS.  Litt  209. 

(e)  Com.  Dig.  Guardian,  G.  1.   1         (b)  Vide  Harg.  Co.  Litt.  66  b. ; 
RoU.  Abr.  550.    Luck's  case,  Hob.     and  supra,  46. 
247. 
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entrance  into  the  hall  and  parlour  be  open,  he  cannot  there- 
fore justify  forcing  the  door  of  any  chamber  to  take  the 
goods  contamed  in  it ;  but  is  empowered  to  take  those  only 
which  are  in  such  rooms  as  are  unlocked,  or  in  the  door  of 
which  he  shall  find  the  key.  He  has  also,  a  right  to  take 
deeds  and  other  writings  relative  to  the  personal  estate  out 
of  a  chest  in  the  house,  if  it  be  unlocked,  or  the  key  he  in 
it :  but  he  has  no  right  to  break  open  even  a  chest.  If  he 
cannot  take  possession  of  the  efiects  without  force,  he  must 
desist,  and  resort  to  his  action,  {c)  On  the  other  hand,  if 
the  executor  or  administrator  on  his  part  be  remiss  in  re- 
moving the  goods  within  a  reasonable  time,  the  heir  may 
distrain  them  as  damage  feasant,  (d) 

The  executor  has  also  a  right,  on  producing  the  probate 
at  the  bank,  and  causing  so  much  of  it  as  relates  to  the  tes- 
[256]  tator's  interests  in  the  several  stocks  to  be  entered  in 
the  proper  offices  according  to  the  acts  of  parliament  which 
regulate  this  species  of  property,  to  have  the  same  transferred 
from  the  testator  s  name  into  his  own,  or  to  such  person  as 
he  shall  appoint ;  and  even  in  the  case  of  a  specific  bequest 
of  stock,  the  executor  is  entitled  to  call  upon  the  bank  for 
a  transfer,  and  on  their  refusal,  they  are  subject  to  an  action 
at  his  suit.  It  is  personal  property,  and  subject  to  all  its  in« 
cidents.  (e)  The  administrator  has  the  same  right  on  pro- 
ducing the  letters  of  administration. 

The  executor  or  administrator  has  likewise  authority  to 
sell  or  dispose  of  the  deceased's  efiects,  and  convert  theni 
into  ready  money,  to  answer  the  purposes  of  the  trust.  (/) 

He  has  power  to  sell,  {g)  or,  as  it  has  been  held,  to  mort- 

(c)  Off.  Ex.  92,  93.  11  Vin.  Abr.  270.  Humble  v.  Bill,  2  Vera.  445. 
267.    Shep.  Touchst  470.  I  Bro.  P.  C.  71.   Pa^t  v.  Hoskins, 

(d)  Off.  Ex.  93.  Plowd.  280, 281.  Gilb.  Rep.  Eq.  113.  Nugent  v,  Gif- 
Vide  Stodden  v.  Harvey,  Cro.  Jac.  ford,  1  Atk.  463.  Whale  v.  Booth, 
204 ;  and  Harg.  Co.  Litt.  56  b.  4  Term  Rep.  625,  in  note. 

{e)  See  stat.  5  W.  &  Mary,  c.  20.  (jr)  Ewer  v.  Corbett,  2  P.  Wms. 

The  Bank  of  England  v.  Moffat,  3  148.    Burting  v.  Stonard,  ib.  150. 

Bro.  Ch.  Rep.  260.  Vide  also  Dougl.  Barnard.  78.  Elliot  v.  Merriman»  a 

524.  Atk.  41.    Jacomb  v.  Harwood,  2 

if)  2  Bl.  Com.  510.  11  Vin.  Abr.  Vez.  265. 
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gage  tenns  of  years,  or  assign  mortgaged  terms,  (A)  and  to 
dispose  of  any  of  the  effects,  although,  as  it  seems,  specifi- 
cally given  by  the  will,  (t)  and  even  in  satisfaction  of  his  own 
private  debt,  (k)  Nor  when  he  has  aliened  the  assets  can  a 
creditor  follow  them  at  law  ;  for  the  demand  of  a  creditor  is 
[M7]  only  a  personal  demand  against  the  executor  in  re- 
spect of  the  assets  come  to  his  hands,  but  no  lien  on  the 
assets.  Equity  will,  indeed,  follow  assets  on  voluntary  alien- 
ations by  collusion  with  the  executor ;  but  if  the  alienation 
or  pledge  be  for  a  valuable  consideration,  unless  fraud  be 
proved,  neither  law  nor  equity  will  defeat  it ;  for  a  purchaser 
from  an  executor  has  no  means  of  knowing  the  debts  of  the 
testator ;  and  if  a  court  of  equity  on  the  subsequent  appear- 
ance of  debts  would  control  such  purchasers,  all  dealings  with 
executors  would  be  dangerous.  (J) 

An  executor  is  entitled  to  recover  by  action,  or  other  legal 
remedies,  or  by  suit  in  equity,  whatever  pertains  to  such 
personal  estate,  (m) 

He  is  also  empowered  to  redeem  such  chattels  as  the  de- 
ceased may  have  left  in  pledge,  (n) 

Temporary  administrators,  as  an  administrator  durante 
abseniiOf  or  durante  minoritate^  or  pendente  lite,  have  not,  as 
we  shall  hereafter  see,  so  unlimited  an  authority  to  sell  or 
alienate  the  testator's  property.  They  may  dispose  bona 
peritura  from  necessity,  and  to  prevent  an  irreparable  loss 
to  the  estate  ;  and  on  the  same  principle  they  may  maintain 
actions  to  recover  the  debts  of  the  deceased,  (o)  But  where 
the  widow  of  an  intestate  delivered  goods  back  to  a  creditor 


(i)  Nugent  V.  Gifford,  1  Atk.  463.  note  2.    Vide  2  Bro.  Ch.  Rep.  431. 

Mesd  T.  Ld.  Orrery,  3  Atk.  235.  (/)  Nusent  v.  Gifford,  1  Atk.  463. 

SedvideBounj  v.  Ridgard,  cited  Mead  v.  Lord  Orrery,  3  Atk.  237. 

3  Ero.  Ch.  Rep.  438.  Crane  v.Drake,2Vem.6l6.  M*Leod 

(0  Ewer  V.  Corl)ett,  2  P.  Wms.  v.  Drummond,  14  Ves.  jun.  363 ; 

148.  Vide  2  Bro.  Ch.  Rep.  431.  and  S.  C.  17  Yes.  jun.  152. 

(*)  Nugent  V.  Gifibrd,  1  Atk.  463.  (m)  Vide  supra,  157. 

Mead  v.  Lx>rd  Orrerv,  3  Atk.  235.  (a)  Vide  supray  164. 

Jaoomb  v.  Harwood,  2  Vez.  265.  {o\  Vide  supra,  404,  and  Walker 

Ewer  T.  Corbett,  2  P.  Wms.    149.  v.  WooUaston,  2  P.  Wms.  584. 
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in  satisfaction  of  his  demand ,  in  an  action  of  trover  by  the 
lawful  administrator,  it  was  held,  that  such  creditor  could 
not  protect  his  possession,  upon  the  ground  of  such  delivery 
having  been  made  by  one,  who  had  by  such  intermeddling 
made  herself  executrix  de  son  tort ;  no  fact  appearing  to  give 
colour  to  her  having  acted  in  that  respect  in  the  character  of 
executrix,  except  the  single  act  of  wrong  complained  of,  in 
which  the  defendant  participated,  {p) 

(p)  Mountford  v.  Gibson,  4  East,  441. 


CHAP.  11. 

OF    HIS    PAYMENT   OF   DEBTS    IN    THEIR    LEGAL   ORDER. 


SECT.  I. 

Of  debts  due  to  the  crown  by  record,  or  specialty. 
Of  certain  debts  by  particular  statutes. 

The  disposition  of  the  property  when  thus  collected,  and 
which  constitutes  assets,  is  next  to  be  discussed.  And,  first, 
I  shall  treat  of  the  application  of  the  assets  in  the  order  pre- 
scribed by  law.  He  must,  in  the  first  place,  pay  all  funeral 
charges,  and  the  expences  of  proving  the  will,  or  of  taking 
out  letters  of  administration,  (a)  Secondly,  he  must  pay 
the  debts  of  the  deceased,  and  in  such  payment  he  must  be 
careful  to  observe  the  rules  of  priority ;  for,  if  he  pay  those 

(;))2  Bl.  Com.511.  Off.  Ex.  130,  131. 
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of  a  lower  degree  first,  on  a  deficiency  of  assets^  he  must 
answer  those  of  a  higher  out  of  his  own  estate,  {a)  But  if 
there  be  a  sufficiency  of  assets  for  payment  of  debts,  he  may 
pay  simple  contract  debts  not  bearing  interest  before  spe- 
cialty debts  bearing  interest,  if  not  objected  to  by  the  spe- 
cialty creditors,  and  the  legatees  are  not  at  liberty  to  com- 
plain of  the  order  of  payment,  (b)  The  more  clearly  to  trace 
[259]  the  order  which  the  law  prescribes  for  the  payment 
of  debts,  and  which  the  executor,  or  administrator,  is  thus 
bound  at  his  peril  to  observe,  it  is  necessary  to  consider 
them  under  a  variety  of  classes. 

They  are  distinguished,  then,  first,  into  debts  due  to  the 
crown  by  record,  or  specialty:  secondly,  certain  debts 
create^  by  particular  statutes :  thirdly,  debts  of  record  in 
general :  fourthly,  debts  due  by  specialty :  fifthly,  debts  due 
by  simple  contract,  first,  to  the  king ;  and,  secondly,  to  a 
subject. 

To  all  other  debts,  of  whatever  nature,  as  well  of  a  prior 
as  of  a  subsequent  date,  such  as  are  due  to  the  crown  by  re- 
cord or  specialty  claim  the  precedence,  (c) 

Debts  secured  to  the  king  by  specialty  are  of  the  same 
degree  with  those  of  record :  for  by  the  stat.  33  Hen*  8,  c.  39, 
it  is  enacted,  that  all  obligations  and  specialties  taken  to  the 
use  of  the  king,  shall  be  of  the  same  nature  as  a  statute- 
staple,  (df)  The  king,  by  his  prerogative,  is  to  be  preferred 
before  other  creditors,  inasmuch  as  the  law  regards  the  royal 
revenue  as  of  more  importance  than  any  private  interest,  (e) 
[260]  Therefore,  an  executor,  whose  testator  was  indebted 
by  matter  of  record  to  the  king,  may  plead  to  an  action 
brought  by  a  judgment  creditor,  or  any  other  creditor,  that 
the  testator  died  thus  indebted  to  the  crown,  and  hath  not 
left  assets  more  than  to  satisfy  the  same,  and  such  plea  shall 

(a)  2Bl.Com.51l.  Shep.Touchst.  bins,  Cro.  Eliz.  793.  Com.  Dig.  Ad- 

<6)  Turner  v.  Turner,  1  Jac.  &  mon.  C.  2.     Erby  v.  Erby,  I  Salk. 

Walk.  Rep.  39.  80. 
(c)  11  Vin.  Abr.  295.  5  Bac.  Abr.         (rf)  Off.  Ex.  134. 

79.  Off.  Ex.  133.  Littleton  v.  Hib-         (e)  3  Bac.  Abr.  79.  Off.  Ex.  133. 
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be  valid ;  but  the  defendant  must  shew  the  record  in  cer- 
tain, {/)  So  if  the  creditor  proceed  to  sue  out  execution  on 
a  statute-merchants  or  staple,  the  executor  on  setting  forth 
this  matter,  will  be  relieved  on  an  audita  querela,  (g)  But 
the  debts  due  to  the  crown,  which  are  so  privileged,  must  be 
such  as  are  due  by  matter  of  record,  or  by  specialty,  which 
as  we  have  just  seen,  are  of  the  same  nature.  (A)  And, 
therefore  sums  of  money  owing  to  the  king  on  wood  sales, 
sales  of  tin,  or  of  other  his  minerals,  for  which  no  specialty 
is  given,  shall  not  be  preferred  to  a  debt  due  to  a  subject  by 
matter  of  record.  Hence,  though  fines  and  amercements  in 
the  king's  courts  of  record  are  clearly  debts  of  record,  and 
entitled  to  such  preference,  yet  amercements  in  the  king's 
courts  baron,  (t)  or  courts  of  his  honours,  which  ar&not  of 
record,  have  no  such  priority  ;  nor  have  fines  for  copyhold 
estates,  nor  money  arising  firom  the  sale  of  estrays  within 
his  manors,  or  liberties  :  for  these  are  not  debts  of  record. 
So  whatever  accrues  to  the  king  by  attainder,  or  outlawry, 
is  considered  as  a  debt  by  simple  contract  before  office 
found ;  and,  although  debts  due  to  the  person  outlawed,  or 
[S61]  attainted,  be,  by  obligation,  or  other  specialty,  and  the 
outlawry  or  attainder  be  of  record,  yet  the  law  does  not  re- 
cognise the  king's  title  before  office  found :  for  till  then  it 
does  not  appear  by  record  that  any  such  debt  was  due  to  the 
party.  (*) 

So  if  the  king's  debtor  by  simple  contract  be  outlawed  on 
mesne  process,  the  debt  is  not  altered  in  its  nature,  nor  shall 
it  have  precedence,  as  if  the  outlawry  be  subsequent  to  the 
judgment,  and  the.  debt  therefore  of  record.  (/)  Nor  does  the 
prerogative  extend  to  a  debt  assigned  to  the  king.  There- 
fore it  was  held,  where  the  obligee  of  a  bond,  after  the  death 

(/)  Off.  Ex.  134,  Com.  Dig.  Ad-  (*)  3  Bac.  Abr.  80.  Off,  Ex.  134. 

mon.  C.  2.  Com.  Dig.  Admon.  C.  2. 

(g)  3  Bac.  Abr.  79.  Off.  Ex.  135.  (I)  Com.  Dig.  Admon.  C.  2  Erby 

(A)  3  Bac.  Abr.  79.  Off.  Ex.  133,  v.  Erby,  1  Salk.  SO.     11  Vid.  Abr. 

134.  291. 

(t)  3  Bl.  Com.  25. 
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of  the  obligor,  assigned  it  to  the  king,  that  the  obligor's  ex- 
ecutors were  warranted  in  satisfying  a  judgment  recovered 
against  bim  in  his  lifetime  in  preference  to  the  bond,  (m) 
So  also  the  arrears  of  rent  due  to  the  crown,  whether  it  be 
afee-&nn  rent,  or  a  rent  reserved  on  a  lease  for  years,  shall, 
it  seems,  be  regarded  in  the  light  of  a  debt  by  simple  con* 
tract  (n) 

Such  is  the  law  in  regard  to  debts  due  to  the  crown,  by 
record  or  specialty. 

Next  in  order  are  certain  specific  debts,  which,  subse- 
quently to  those  of  which  I  have  been  treating,  are  by  par- 
ticular statutes,  to  be  preferred  to  all  others ;  as  forfeitures 
[SS&]  for  not  burying  in  woollen  by  SO  Car,  2,  c.  3;  money 
due  for.  letters  to  the  post  office  by  9  Ann.  c.  10:  and  mo- 
ney due  from  the  overseers  to  the  poor  by  17  Geo.  2,  c.  38.  (o) 


SECT.  II. 

Of  the  debts  of  record  in  general. — Of  judgments  ;  and 
herein  of^  decrees. — Of  statutes  and  recognizances. — Of 
docquetting  judgments. 

To  these  succeed  debts  of  record  in  general,  of  which  there 
are  two  classes :  first,  judgments  in  courts  of  record ;  and 
secondly,  statutes  and  recognizances.  The  former  are  of  a 
higher  nature  and  of  a  greater  dignity  than  the  latter ;  for 
judgments  are  recovered  on  judicial  proceedings  in  litigated 
cases,  and  in  a  regular  course  of  justice ;  and  the  records  of 
such  judgments  are  entered  on  public  rolls  entrusted  to  the 
custody  of  a  sworn  officer;  also  judgments  confessed  by  the 
testator  are  on  the  same  footing ;  for  though,  in  point  of 

(»)  Com.  Dig.  Admon.  C.  2.    11         (o)  3  Bac.  Abr.  80,  in  note.    2 
Vin.  Abr.  301 .  Lane,  65.  Bl.  Com.  511.4  Burn.  Eccl.  L.  301 . 

(it)  3  Bac.  Abr.  80.  Off.  Ex.  135. 
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fact^  they  are  voluntarily  acknowledged,  yet  they,  as  well 
as  other  judgments,  are  presumed  to  have  been  given  ad- 
versely; the  law  supposes,  quod  judicium  redditur  in  im- 
vitum.{d) 

[S63]  Hence  judgments,  as  well  such  as  were  recovered 
against  the  testator,  as  those  which  were  confessed  by  him, 
are  in  a  precedent  degree  to  statutes  and  recognizances  ;  for 
statutes  and  recognizances  (of  the  nature  of  which  I  shall 
more  fully  speak),  are  entered  into  by  the  consent  of  the 
parties ;  the  former,  and  till  enrolment,  the  latter,  are  car- 
ried in  pockets,  or  deposited  in  escritoirs ;  in  short,  are  in 
the  private  keeping  of  the  creditor  himself.  Nor  does  pri- 
ority of  the  date  make  any  difference  in  favour  of  such  last- 
mentioned  securities.  (6)  An  executor  is  obliged  to  dis. 
charge  a  later  judgment,  in  preference  to  a  statute,  or  re- 
cognizance, prior  in  point  of  time,  (c) 

Such  is  the  preference  to  which  judgments,  as  distin- 
guished from  the  more  private  records,  are  entitled.  Nor  is 
this  privilege  confined  to  judgments  in  the  courts  of  West- 
minster-hall, but  extends  itself  to  judgments  in  all  othec 
courts  of  record  ;  that  is  to  say,  courts  in  cities,  or  towns 
corporate  having  power  by  charter,  or  prescription  to  hold 
plea  of  debt  above  forty  shillings,  as,  in  London,  Oxford, 
and  other  places  :  for,  although  in  the  first  instance,  such 
goods  only  can  be  taken  in  execution  on  those  judgments  as 
lie  within  the  jurisdiction  of  those  respective  courts;  yet« 
[^4]  formerly,  if  the  record  were  removed  into  the  Chan- 
cery by  certiorari,  and  thence  by  mittimus  into  one  of  the 
superior  courts  of  law,  execution  might  have  been  had  upon 
the  defendant's  goods  in  any  county  in  England ;  (d)  and 
now  by  the  stat.  19  Geo.  3,  c.  70,  any  of  his  majesty's  courts 

(fl)  3  Bac.  Abr.  80.  Off.  Ex.  136,  in  note,  299.    2  Bl.  Com.  160,  341. 

139.  Com.  Dipr.  Admon.  C.  2.  Roll.  (c)  0£F.  Er.  137.   Com.  Dig.  Ad- 

Abr.  926.  Littleton  v.  Hibbins,  Cro.  mon.  C.  2.  4  Co.  59,  60. 

Eliz-  793.  (d)  Off.  Ex.  139.  Swinb.  p.  6,  s. 

(5)  4  Co.  60.  5  Co.  28.    Off.  Ex.  16. 
137.  Hob.  195.    II  Vin.  Abr.  292, 
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of  record  at  Westminster  may,  on  a  proper  application, 
cause  the  records  of  such  judgments  to  be  removed  thither, 
and  may  issue  writs  of  execution  against  the  persons  or 
effects  of  the  defendant,  in  the  same  manner  as  on  judg- 
ments obtained  in  those  superior  courts.  So  a  judgment  in 
a  pie  poudre  court,  which  is  a  court  of  record  incident  to 
every  fair  and  market,  and  is  the  lowest  court  of  justice  (e) 
known  to  the  law  of  England,  claims  the  same  prefer- 
ence;(/)  and,  by  the  above  statute,  its  process,  after  judg- 
ment, shall  be  aided  in  the  same  manner.  Nor  does  the  pri- 
ority of  a  judgment  in  any  degree  depend  on  the  original 
cause  of  action ;  a  judgment  against  the  testator  on  a  debt  by 
simple  contract  is  of  the  same  nature  as  a  judgment  on  a  spe- 
cialty, {g)  So  if  the  testator  were  bound  in  a  recognizance,  on 
which  a  scire  facias  was  brought  and  judgment  given  against 
him  in  his  lifetime,  although  this  judgment  be  not  quodrecupc" 
rety  as  in  case  of  actions  on  debt,  but  quod  habeat  execuiionem, 
yet  since  execution  is  the  fruit  and  effect  of  all  judgments,  this 
[265]  is  in  substance  of  the  same  nature,  and  may  well  be 
classed  as  a  debt  by  judgment.  (//) 

Nor,  as  between  one  judgment  and  another,  is  priority  of 
time  material.  The  judgment  creditor,  who  first  sues  out  a 
scire  faciiM  must  be  preferred ;  but,  before  such  writ  be  sued 
out  the  executor  has  it  in  his  election,  where  there  are  two 
judgment  creditors,  to  pay  which  of  them  he  pleases  first ; 
and  if  each  bring  a  scire  facias  on  his  judgment,  yet  the  exe- 
cutor may  confess  either  action,  at  his  option,  and  that  al- 
though the  scire  facias  were  brought  by  the  one  creditor  be- 
fore the  other.  {%)  So  where,  after  verdict  for  the  plaintiff^  in 
assumpsit,  and  before  the  day  in  bank,  the  defendant  died, 
and  judgment  was  entered  the  next  term,  pursuant  to  the 
Stat.  17  Car.  2,  c.  8,  on  scire  facias  brought  against  the  exe- 

(e)  3  Bl.  Com.  32.  (A)  Off.  Ex.  139.  Com.  Dig.  Ad- 

(/)  11  Vin.  Abr.  297.     Searle  v.  mon.  C.  2.     Vide  also  Gomersal  v. 

Lane,  2  Vern.  89-  Aske,  Yelv.  133. 

(y)  Fttfc  3  Bl.  Com.  158.  11  Vin.  (»)  Off.  Ex.   138.     U  Vin.  Abr. 

Abr.  299.  Cora.  Dig.  Adraon.  C.  2.  299,  301.  2  Fonbl.  2nd  edit.  401. 

Fitz.  76. 
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cutOT,  it  was  held,  that  the  judgment  should  by  relation  be 
regarded  as  given  in  the  lifetime  of  the  testator,  and  be  pay- 
able accordingly,  (i)  But  where  the  defendant  in  an  action 
on  simple  contract,  after  an  interlocutory  judgment,  died, 
and  on  scire  faciat  against  his  administrator,  a  writ  of  inquiry 
issued,  and  damages  assessed,  judgment  was  entered  up 
against  the  intestate;  the  court  inclined  to  the  opinion,  that 
the  judgment,  pursuant  to  the  stat.8&9  WiU.  3,  c,  11, 
[S66]  ought  to  have  been  entered  up,  not  against  the  intes- 
tate himself,  but  against  the  representative  ;  and  was  there- 
fore not  pleadable  by  the  administrator  to  an  action  brought 
against  him  on  a  bond.  (/)  In  like  manner,  where  a  defend- 
ant died  after  a  writ  of  inquiry  executed^  and  before  the  re- 
turn of  it,  it  was  adjudged  that  a  scire  Jacias  lay  against  his 
executor  to  shew  cause  why  the  damages  assessed  should 
not  be  recovered ;  (m)  nor  in  such  case  shall  the  judgment, 
if  on  simple  contract,  be  preferred  to  a  debt  by  specialty. 

A  judgment  signed  at  any  time  during  the  term,  or  the 
vacation  immediately  subsequent,  relates  back  to  the  first 
day  of  the  term,  although  the  defendant  died  before  the 
judgment  was  actually  signed ;  and  an  execution  tested  the 
first  day  of  the  term  may  be  taken  out  upon  it  against  his 
goods,  (n)  But,  if  the  writ  of  execution  be  not  tested  till 
after  the  defendant's  death,  it  is  irregular,  and,  in  such  case, 
it  is  necessary  to  revive  the  judgment  by  scire  facias  against 
his  representative,  (o) 

If  a  judgment  be  kept  on  foot  merely  to  defraud  other  cre- 
ditors, or  if  there  be  any  defeasance  of  it  in  force,  such  judg- 
ment shall  not  avail  to  preclude  them  from  their  debts,  (p) 

[267]  A  judgment  quod  computet ,  in  the  obsolete  action  of 


(*)  Com.  Dig.  AdmoD.  C.  1 1  Vin.  Wila.  243. 

Abr.  302.  Burnett  v.  Holden,  1  Lev.  (»)  Bragner  v.  Langmead,  7  Term 

277.  1  Mod.  6,  S.  C.  Rep.  20. 

(/)  1 1  Vin.  Abr.  279,    Weston  v.  (o)  Heapy  v.  Paris,  6  Term  Rep. 


James,  1  Salk.  42.  Com.Dig.  Plead.     368.  Vide  also  7  Term  Rep.  24. 
2  D.  9.  (p)  3  Bac.  Abr.  81.  Off.  Ex.  137. 

(m)  Goldsworlhy  v.  Southcot,  1 
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account,  is  of  a  nature  too  incomplete  to  be  privileged  like 
other  judgments,  {q) 

A  judgment  in  a  foreign  country  is  regarded,  in  our  courts, 
merely  as  a  debt  by  simple  contract,  (r) 

Nor,  as  we  have  just  seen,  are  judgments  against  an  exe- 
cutor comprehended  vrithin  the  same  class  as  those  which 
are  recovered  against  the  testator,  (s) 

In  case  a  scire  facias  be  brought  on  a  judgment  after  the 
executor  has  exhausted  the  assets  in  the  discharge  of  such  of 
the  king's  debts  as  are  above  mentioned,  or  in  the  satisfac- 
tion of  other  judgments,  the  defendant  may  plead  generally, 
that  he  hath  fully  administered ;  and  on  that  plea  he  may 
give  evidence  of  those  facts,  and  that  will  be  a  sufficient  de- 
fence. (/)  But  if  an  action  be  brought  against  an  executor  on 
a  specialty,  or  other  debt  of  an  inferior  nature,  and  a  judg- 
ment against  the  testator  remains  unsatisfied,  it  must  be 
pleaded  specially,  (tf) 

It  is  held,  that  an  executor,  by  bringing  a  vnrit  of  error  on 
a  judgment,  may  postpone  to  a  statute,  and  the  satisfaction 
[268]  of  the  debt  on  the  statute,  pending  the  writ  of  error, 
shall  be  no  devasiavit^  because  it  was  out  of  his  power  to 
withstand  the  payment  of  it.  The  effect  of  the  judgment  is 
by  the  writ  of  error  totally  suspended,  (v) 

But  if  no  writ  of  error  be  brought  on  the  judgment,  and  a 
creditor  by  a  statute  take  out  execution,  the  executor  is  bound 
to  avail  himself  of  his  remedy  by  audita  querela^  in  order  to 
secure  a  fund  for  the  satisfaction  of  the  judgment:  (tr)  and 
some  authorities  maintain,  that  though  a  writ  of  error  be 
brought  on  the  judgment,  if  be  fail  to  resort  to  an  audita 

(q)  11  Vin.  Abr.  297,  in  note.  i7f(2e  3  Bac.  Abr.  80,  and  in  note. 
Searle  v.  Lane,  2  Freem.  103.  Vide        (u)  Parker  v.  Atfield,  Ld.  Raym. 

L.  of  NL  Pn.  127.  678,  S.  C.  Salk.  311.  2  Saund.  50. 

(r)  11  Vin.  Abr.  291.    2  Fonbl.         (v)  11  Vin.  Abr.  292,  in  note. 

460.  Dopleix  V.  De  Roven,  2  Vern.  Ibid,  298,  299>  in  note.    Bearblock 

540.     Walker  v.  Wiffer,  Dongl.  1.  v.  Read,  Cro.  Eliz.  822.    L.  of  Ni. 

(«)  Off.  Ex.  138.  Pri.  142.  Yelv.  29. 

(0  Off.Ez.  138.  Vide  also  Hickey         (w)  Off.  Ex.  137. 
V.  Hayter,  6  Term  Rep.  388.     Sed 
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querela,  and  sufier  the  statute  to  be  executed,  it  will  be  a 
devc^tavit.  (x) 

Nor  is  an  executor  bound  to  take  notice  of  judgments  in 
the  courts  of  King's  Bench,  Common  Pleas,  and  Exchequer, 
unless  they  are  docquetted,  that  is,  abstracted  and  entered  in 
a  book,  pursuant  to  the  stat.  of  4  &  5  W.  &  M.  c.  SO.  (y) 
According  to  the  true  construction  of  that  act,  a  judgment 
not  docquetted,  is  put  on  a  level  with  simple  contract  debts,  (z) 
If  the  executor  have  notice  of  the  judgment,  although  not 
docquetted,  he  may  perhaps  be  warranted  in  giving  it  a  pre- 
[S69]  ference  as  a  judgment,  but  if  he  in  that  case  pay  other 
debts  first,  he  is  clearly  not  liable  as  on  a  devastavit :  thus  to 
charge  him  it  seems  that  no  other  than  the  prescribed  notice 
would  be  sufficient,  (a)  And  a  plea  of plene  administravii  to 
an  action  brought  on  such  a  judgment  will  be  supported  by 
eviilence  of  payment  of  debts  by  specialty,  or  by  simple  con- 
tract, (b) 

On  the  same  principle,  a  judgment  not  docquetted  accord- 
ing to  the  directions  of  the  statute  cannot  be  pleaded  to  an 
action  on  simple  contract,  (c) 

But  of  such  judgments,  when  docquetted,  an  executor  shall 
be  presumed  to  have  cognizance,  (d) 

The  provisions  of  the  statute  do  not  extend  to  judgments 
in  inferior  courts  of  record  ;  and  the  executor  is  still  bound 
to  take  notice  of  them  at  his  peril,  (e)  as  he  was,  before  that 
act,  of  the  judgments  of  the  courts  at  Westminster.  {/) 

A  decree  in  a  court  of  equity  is,  in  respect  to  the  course 


{x)  Ibid.  137,  in  note.  Firfc  Bear-  (c)  Steel  v.  Roke,  Bos.  &  Pull, 

block  V.  Read,  Cro.  Eliz.  822.  307. 

(y)  3  Bl.  Com.  397.  {d)  2  Bac.  Abr.  83,  in  note.  Lit- 

Iz)  Hickey  v.  Hayter  administra-  tleton  v.   Hibbins,  Cro.  Eliz.  793. 

trix,  6  Term  Rep.  384.     Landon  v.  Vide  Harman  v.  Harman,  3  Mod. 

Ferguson,  3  Russ.  349.  115.     11  Vin.  Abr.  274,  291. 

(a)  Per  Lord  Kenyon,  C.  J.,  in  (c)  11  Vin.  Abr.  294.     Herbert's 

Hickey  v.  Hayter.  case,  3  P.  Wms.  147.  Off.  Ex.  139. 

(6)  Hickey  v.   Hayter,  6  Term  (/)  Littleton  v.   Hibbins,   Cro. 

Rep.  387,  388.  Eliz.  793. 
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of  administering  assete^  equivalent  to  a  judgment  at  law,  and 
[270]  shall  stand  in  the  same  order  of  payment,  (g) 

In  general,  actual  and  express  notice  of  a  decree  is  neces- 
sary to  make  it  binding  on  purchasers.  Notice  by  impli- 
cation in  respect  to  them  is  effectual  only  where  a  suit  is  de- 
pending. It  never  was  the  doctrine,  that  a  decree  after  a 
cause  is  ended  shall  be  constructive  notice  to  purchasers ;  but 
it  is  the  pendency  of  a  suit  that  creates  such  notice  in  their 
case,  on  the  ground  that  a  suit  is  a  transaction  in  a  sove- 
reign court  of  justice,  and  every  man  is  presumed  to  be  at- 
tentive to  what  passes  there,  (A)  and  also  on  the  policy  of 
preventing  the  transfer  of  rights  in  litigation.  But  an  exe- 
cutor shall  be  affected  with  implied  notice  of  a  decree  ob- 
tained against  the  testator;  therefore,  where  an  executor 
paid  a  debt  due  by  specialty,  before  a  debt  due  by  a  decree, 
of  which  he  had  no  actual  notice,  he  was  decreed  to  pay  it 
over  again  out  of  his  own  estate,  (f ) 

Although  an  executor  cannot  plead  or  give  in  evidence  at 
law,  {&)  a  decree  of  a  court  of  equity,  yet  he  shall  be  protected 
[271]  and  indemnified  in  paying  due  obedience  to  such  de- 
cree, and  all  legal  proceedings  against  him  shall  be  stayed  by 
injunction.  (/) 

But  if  the  decree  be  not  conclusive  of  the  matters  in  ques- 
tion, as  if  it  be  merely  to  account,  and  do  not  ascertain  the 
sum  to  be  paid,  it  is  analogous  to  a  judgment  quod  computet, 
at  law  ;  and  that  is  no  complete  judgment  till  the  account  be 


(y)  11  Vin.  Abr.  301.  3  Bac.  Abr.  Walker  v.  Smallwood,  AmbL  676. 

81.     Shafto  v.  Powel.  3  Lev.  355.  (i)  3  Bac.Abr.81.  Bucele  v. Atleo, 

Afitley  v.  Powis,  1  Vez.  496.  Bligh  2  Vera.   37.     Searle  v.  Lane,  88. 

T.  Earl  of  Daraley,  2P.  Win8.621.  Sorrell  v.  Carpenter,  2  P.  Wms. 

3  P.  Wms.  401.  note  (F.)    Morris  483. 

▼.  Bank  of  England,  Ca.  temp.  Talb.  {k)  1 1  Vin.  Abr.  291.     Stasby  v. 

217.  Peploev.  Swinbura,Bunb.48.  Powell,  Freem.  333,334. 

4  Bro.  P.  C.  287.  See  also  2  Fonbl.  (/)  3  P.  Wms.  41,  note  (F.)  Hard- 
412,  note  is).  ^^B^'  Edf?e,  1  Vern.  143.   Morrice 

(A)  2  Fonbl.  156,  note  (n).    Sor-  v.  Bank  of  England,  Ca.  temp.  Talb. 

rcll  V.  Carpenter,  2  P.  Wms.  482.  217.    4  Bro.  P.  C.  287.    Martin  v. 

Garth  v.Ward,2Atk.  174.  Worsley  Martin,  I  Vez.  214. 
▼.  Earl  of  Scarborough,  3  Atk.  392. 
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stated.  Therefore  it  has  been  holden,  that,  pending  a  bill 
in  equity,  and  after  such  decree,  an  executor  may  pay  any 
other  debt  of  a  higher  or  an  equal  nature,  in  case  the  assets 
be  legal,  although  he  has  no  power  of  so  doing  as  against  a 
final  decree,  (m) 

Next  in  rank  to  judgments  are  recognizances  and  sta- 
tutes. (;i) 

A  recognizance  is  an  obligation  of  record ;  it  may  be  en- 
tered into  by  the  party  before  a  court  of  record,  or  magistrate 
duly  authorized,  conditioned  for  the  performance  of  a  parti- 
cular act ;  as  to  appear  at  the  assizes,  to  keep  the  peace,  to 
pay  a  debt,  or  the  Hke.  A  recognizance  is  in  most  respects 
like  another  bond.  The  chief  distinction  between  them  is, 
that  the  latter  is  the  creation  of  a  new  debt,  or  an  obligation 
[272']  de  novo ;  the  former  is  an  acknowledgment  on  record 
of  a  prior  debt,  of  which  the  form  is :  '^  That  A.  B.  doth  ac- 
knowledge to  owe  to  our  lord  the  king,  to  the  plaintiff,  to  C. 
D.  or  the  like,  the  sum  of  ten  pounds,"  with  condition  to  be 
void  on  performance  of  the  thing  stipulated.  And  in  such 
case,  the  king,  the  plaintiff,  or  C.  D.,  is  called  the  cognizee, 
as  he  that  enters  into  the  recognizance  is  called  the  cognizor. 
This  instrument  being  either  certified  to,  or  taken  by  the 
officer  of  some  court,  is  authenticated  only  by  the  record  of 
such  court,  and  not  by  the  party*s  seal,  (o) 

Of  securities  by  statute,  there  are  three  species ;  statutes 
merchant,  statutes  staple,  ,and  recognizances  in  the  nature  of 
statutes  staple  ;  and  though  they  are  fallen  into  disuse,  yet 
as  they  are  frequently  alluded  to  in  argument,  especially  on 
this  subject,  it  seems  necessary  to  give  some  explanation  of 
them,  {p)  In  order  to  form  a  distinct  notion  of  their  nature, 
we  must  recur  to  different  acts  of  parliament. 

(m)  Smith  v.  Raskins,  3  Atk.  385.  Echard,  Cro.  Jac.  8,  36. 

Worsley  v.  Earl  of  Scarbro',  3  Atk.  (o)  2  Bl.  Com.  341. 

392.    Mason  v.  Williams,  2  Salk.  (p)  Fuie2Bl.Com.l60.  2Reeve'8 

607.  11  Vin.  Abr.  297.  3  Bac.  Abr.  Hist.  Eng.  L.  160,  393.    4  Reeve's 

83.  Hist.  Eng.  L.  253,  254.  Sail.  Lect. 

(n)  Off.  Ex.  140,  2  Bl.  Com.  511.  155,  156. 
Com.  Dig.  Admon.  C.  2.  Philips  v. 
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By  Stat.  13  Ed»  I,  called  the  statute  de  mercaioribus,  a 
merchant  is  empowered  to  cause  his  debtor  to  appear  before 
the  mayor  of  London,  or  before  some  chief  warden  of  a 
city,  or  of  any  other'^town  which  the  king  shall  appoint,  or 
before  other  sufficient  men  chosen  and  sworn  thereto,  when 
[273]  the  mayor  or  chief  warden  cannot  attend,  or  before  one 
of  the  clerks,  to  be  appointed  by  the  king,  and  acknowledge 
the  debt,  and  the  day  of  payment.  And  the  recognizance, 
that  is  such  acknowledgment,  shall  be  duly  entered  by  a 
derk  on  a  double  roll,  of  which  one  part  shall  remain  with 
the  mayor  or  chief  warden,  and  the  other  be  deposited  with 
the  clerks,  one  of  whom,  with  his  own  hand,  shall  write  an 
obligation,  to  which  writing  the  seal  of  the  debtor  shall  be 
affixed,  with  the  king's  seal  provided  for  that  purpose ;  which 
seal  shall  be  of  two  pieces,  of  which  the  greater  piece  shall 
remain  in  the  custody  of  the  mayor,  or  the  chief  warden,  and 
the  other  piece  in  the  keeping  of  such  clerk ;  and,  if  the 
debtor  do  not  pay  at  the  day  limited,  the  merchant  shall  again 
appear  before  the  mayor  and  clerk  with  his  obligation  :  and 
if  it  be  found  by  the  roll  or  writing,  that  the  debt  was  ac- 
knowledged, and  the  day  of  payment  expired,  then  the  sta- 
tute prescribes  certain  steps  to  be  taken  for  the  recovery  of 
the  debt..    This  obligation  is  called  a  statute  merchant. 

In  regard  to  the  kind  of  statutes  secondly  above  mentioned, 
the  staple,  that  is  .to  say,  the  grand  mart  for  the  principle 
commodities  and  manufactures  of  England,  was  by  the  stat. 
S7  Ed.  3,  held  in  certain  trading  towns.  And  in  order  that 
contracts  made  within  the  same  might  be  more  effectually  en- 
forced, that  act  directs  a  course  similar  to  a  statute  merchant, 
and  enacts,  that  every  mayor  of  the  staple  shall  have  power 
[S74]  to  take  recognizances  of  debts  arising  on  such  con- 
tracts, in  the  presence  of  the  constables  of  the  staple,  or  of 
one  of  them ;  and,  that  in  every  staple  there  shall  be  a  seal 
remaining  in  the  custody  of  the  mayor,  under  the  seals  of 
the  constables ;  and  all  obligations  which  shall  be  made  on 

a 
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Buch  recognizances^  shall  be  sealed  with  that  seal.  Such 
obligation  is  denominated  a  statute  staple. 

The  benefit  of  this  mercantile  transaction  is  extended  to  all 
the  king's  subjects  in  general^  by  virtue  bf  the  stat.  S3  Hen.  8, 
c.  6,  by  which  it  is  enacted,  that  the  chief  justice  of  the  King's 
Benchi  and  the  chief  justice  of  the  Common  Pleas,  and  in  their 
absence  out  of  term,  the  mayor  of  the  staple  of  Westminsterf 
and  the  recorder  of  the  city  of  London,  jointly,  shall  have 
full  power  and  authority  to  take  recognizances  or  acknow- 
ledgments of  the  king's  subjects  for  the  payment  of  debts  ac- 
cording to  a  form  specified ;  and  that  every  obligation  so  ac- 
knowledged shall  be  sealed  with  the  seal  of  the  cognizor,  and 
also  with  such  seal  as  the  king  shall  appoint  for  the  same, 
and  with  the  seal  of  one  of  such  justices,  and  be  subscribed 
by  him,  or  with  the  seals  of  such  mayor  and  recorder,  with 
their  names  subscribed.  The  statute  then  directs,  that  such 
recognizance  shall  be  duly  enrolled  in  a  manner  similar  to 
the  statute  merchant,  and  provides,  that  in  default  of  payment 
of  the  debt  contained  in  such  obligation,  the  cognizee  shall 
have  the  same  advantages  in  every  respect  as  in  the  case  of 
an  obligation  by  statute  staple.  The  obligation  pursuant  to 
[275]  this  act,  is  styled  a  recognizance  in  the  nature  of  a 
statute  staple. 

Such  are  the  three  species  of  statutes. 

Although  recognizances  are  entered  on  the  rolls  of  the 
king's  courts,  while  statutes  are  consigned  to  the  custody  of 
the  party,  and  hence  are  called  pocket  records,  {q)  yet  both 
species  of  securities  having  been  entered  into  voluntarily  and 
privately,  are  regarded  as  equal  in  their  nature,  and  payable 
in  the  same  order,  (r)  Nor  is  it  material  in  regard  to  pay- 
ment by  the  executor,  which  of  them  are  prior  or  subse- 
quent in  point  of  date.  Therefore,  where  there  are  many 
cognizees,  he  may  prefer  a  subsequent  to  a  prior  statute  or 
recognizance,  for  they  all  equally  affect  the  personal  estate ; 
(q)  5  Co.  28  b.  (r)  Off.  Ex.  140. 
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although^  as  to  Iands>  the  first  in  point  of  time  shall  have  the 
preference.  («) 

If  the  statute  or  recognizance  be  defeasanced  for  the  pay- 
ment  of  a  sum  of  money  at  a  day  certain,  although  the  day 
be  not  arrived,  yet  it  is*  a  debt  of  the  same  class  with  other 
statutes ;  for  it  is  a  present  and  immediate  duty  to  be  dis- 
charged at  a  future  period.  (/)  So  where  a  testator  acknow- 
ledged  a  recognizance  in  the  nature  of  a  statute  staple,  of 
[276]  which  the  defeasance,  after  reciting  that  the  testator 
and  Gognizee  as  his  surety  were  bound  in  an  obligation  to 
J.  S.  for  the  debt  of  the  testator,  with  a  condition  for  a  pay- 
ment of  one  hundred  pounds  at  a  future  day,  provided  that, 
if  the  testator,  his  executors,  or  assigns  should  pay  the  one 
hundred  pounds  to  J.  S.  at  the  day,  the  statute  should  be 
void  ;  it  was  held,  that  although  the  day  of  payment  were  not 
yet  come,  and  it  were  a  collateral  sum  to  be  paid  to  a  stranger 
to  the  statute,  and  not  to  the  cognizee,  and  therefore  no  duty 
to  him,  and  although  the  heir  of  the  testator  might  possibly 
pay  the  money  at  the  day,  yet  inasmuch  as  the  statute  was 
for  the  payment  of  a  certain  sum  of  money,  with  which  by  in- 
tendment the  executor  would  be  charged,  he  might  although 
before  the  day  of  payment,  plead  the  statute  in  bar  to  an  ac- 
tion of  debt  on  a  bond.  («)  But  if  the  testator  in  his  lifetime 
enter  into  a  statute  for  performance  of  covenants,  and  none  of 
them  are  broken,  to  an  action  of  debt  on  specialty  the  execu- 
tor cannot  plead  this  statute ;  for  perhaps  the  covenants  may 
never  be  broken,  and  it  would  be  unreasonable  to  allow  him 
to  elude  a  just  debt  on  a  contingency  which  may  never 
happen,  (p)  So  if  it  be  for  payment  of  money  when  an 
infant  shall  come  of  age,  it  shall  be  no  bar  to  other  debts, 
for  the  infant  may  die  before  that  time,  (to) 

[S77]  If  a  statute  be  joint  and  several,  the  cognizee  may 

(<)  Off.  Ex.  140.    3Bac.Abr.81.         (u)  11  Vin.Abr.  286.  Goldsmith 

RoU.  Abr.  925.  Com.  Dig.  Admon.  v.  Sydnor,  Cro.  Car.  362. 
C.  3  Swinb.  p.  6,  s.  16.  (o)  3  Bac.  Abr.  81.     5  Co.  28. 

(0  11  Yin.  Abr.  286.      1  Roll.  Swinb.  p.  6,8.  16. 
Rep.  405.    Vangh.  104.  (w)  RoU.  Abr.  925. 

Q  2 
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elect  to  sue  either  the  surviring  cognizoFi  or  the  executor  of 
him  who  is  dead,  or  both  in  separate  actions.  If  it  be  joint 
only,  the  survivor  alone  is  liable,  {x) 

The  remedy  on  the  statute  is  more  expeditious  than  on  a 
recognizance ;  since  execution  may  be  taken  out  on  a  statute 
without  a  scire  facias,  or  other  suit.  But  in  case  of  a  re- 
cognizance, if  a  year  pass  after  the  acknowledgment,  no 
execution  can  be  sued  out  against  the  party  wkhout  a  scire 
facias;  and,  in  case  of  his  death,  although  a  year  be  not 
elapsed,  yet  a  scire  facias  must  be  sued  out  against  his  exe- 
cutor, (y) 

If  a  scire  facias  be  sued  out  on  a  recognizance,  an  execu- 
tor shall  not  defeat  it  by  a  voluntary  payment  of  a  debt  by 
statute :  but  if,  before  judgment  on  the  scirefacias,  execution 
be  sued  out  against  him  on  the  statute,  it  shall  prevail,  (z) 

A  recognizance  not  eni-oUed  shall  be  considered  as  a  bond, 
and  payable  accordingly,  (a)  the  sealing  and  acknowledg- 
ment of  it  supplying  the  want  of  a  delivery. 

So  a  statute  not  regularly  taken  may  be  good  as  an  obli- 
gation, (b) 

[278]  Nor  are  other  inferior  debts  of  record  to  be  for- 
gotten; as  issues  forfeited;  fines  imposed  by  the  judges  at 
Westminster,  or  at  the  assizes;  by  the  justices  at  quarter 
sessions ;  by  commissioners  of  sewers,  or  of  bankrupts,  or 
by  stewards  of  leets,  and  the  like ;  for  alt  these  are  debts  of 
record,  and  so  payable  by  the  executor,  (c)  Of  all  of  which 
as  well  as  those  by  recognizance  or  statute,  he  is  bound  to 
take  notice  at  his  peril,  {(f) 

(x)  11  Vin.  Abr.  288.   Rogers  v.  (b)  Cro.  Eliz.    HoUingworth  v. 

Danvere,  1  Mod.  165.  Ascue,  355,  461,544.    2  Roll.  Abr. 

(y)  Off.  Ex.  140.  149. 

(«)  Off.  Ex.  140,  in  note.     11  (c)  11  Vin.  Abr.  278.    Off.  Ex. 

Vin.  Abr.  299.    2  Anderson,  167,  118. 

pi.  87.  (d)  Botbomley  v.  Lord  Fairfax^ 

(fl)  Botbomley  v.  Lord  Fairfax,  Vide  2  Vem.  750. 
1  P.  Wms.  334.  2  Vern.  760,  S.C. 
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SECT.  IIL 

Of  debts  by  specialty ^  and  herein  of  rent : — of  debts   by 
simple  contract. 

The  class  of  debts  next  in  succession  are  debts  by  special 
contracts;  as  for  rent,  and  also  on  bonds,  covenants,  and 
other  instruments  under  the  seal  of  the  party. 

Although,  in  regard  to  rent,  the  lessor  has  a  remedy  often 
more  efficacious  in  his  own  hands  by  distraining;  yet,  be- 
tween a  debt  by  obligation,  and  a  debt  by  covenant  for  a 
sum  certain,  or  for  damages  on  a  breach  of  covenant,  and  a 
debt  for  rent,  there  is  no  distinction  of  rank :  they  are  all 
debts  of  the  same  degree,  (a)  Nor  does  it  make  any  diflfer- 
[^9]  ence  whether  the  rent  be  reserved  by  lease  in  writing, 
or  by  parol :  for  in  the  latter  case,  the  rent  arises  equally 
from  the  profits  of  the  land,  and  is  regarded  as  a  debt  by 
specialty.  Nor  is  the  nature  of  the  debt  changed  by  the 
determination  of  the  lease :  the  contract  remains  in  tlie 
realty,  although  the  right  of  distress  be  gone.  <6) 

But  it  is  necessary  to  consider  rent  as  distinguished  into 
such  as  hath  been  left  in  arrear  by  the  testator,  and  such  as 
hath  accrued  due  subsequently  to  his  death. 

For  rent,  which  was  in  arrear  in  the  testator's  lifetime, 
the  executor  is  liable  merely  in  that  character ;  as  the  tes- 
tator's debt,  he  can  be  sued  for  it  in  the  detinet  only,  and  to 
such  action  may  plead  that  he  has  fully  administered:  (c) 
whereas,  for  the  subsequent  rent,  the  executor  is  in  general 
regarded  as  personally  responsible.     He  has  no  right,  as  we 

(a)  Off.  Ex.  146.  2  Bl.  Com.  465,  ^Rep.  67.  StODehouse  v.  Ilford,  145. 

511.  Com,  Dig.  Admon.  C.  2,  Plu-  Godfrey  v.  Newport,  Comb.  183. 

mer  v.  Marchant,  3  Burr.  1384.  11  Yin.  Abr.  289,  in  note.     Vide  3 

See  also  Gage  V.Acton,  1  Salk.  326.  Bl.  Com.  U  Btat.  8  Ami.  c.  14. 

(6)  3  Bac.  Abr.  82,  96.  Newport  (c)  Lyddall  v.  Dunlapp,  1  Wills. 

V.   Godfrey,  3   Lev.  267.  S.  C.  2  4  Com.  Dig.  Admon.  B.  14. 
Ventr.  184.    Gage  v.  Acton,  Com. 
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have  already  seen,  {d)  to  waive  the  term,  for  he  must  re- 
nounce the  executorship  in  toto,  or  not  at  all;  and  if  he  en- 
ter on  the  demised  premises,  as  by  his  office  he  is  bound  to 
do,  the  lessor  may  charge  him  as  assignee  in  the  debet  and 
detinet  for  the  rent  incurred  subsequently  to  his  entry,  {e) 

If  the  profits  of  the  land  exceed  the  amount  of  the  rent, 
[280]  as  the  law  primd  fctcie  supposes,  such  of  the  profits 
as  are  sufficient  to  make  up  the  rent  shall  be  appropriated  to 
the  payment  of  the  lessor,  and  cannot  be  applied  to  any 
other  purpose.  Therefore,  if  in  such  case  the  lessor  bring 
an  action  against  the  executor  for  the  rent,  he  cannot  plead 
plene  administramty  for  that  plea  would  confess  a  misappli- 
cation of  the  profits :  since  no  other  payment  out  of  them 
can  be  justified  till  the  rent  be  answered.  (/)  On  the  other 
hand,  the  profits  of  the  land  may  be  inadequate  to  the  rent. 
In  a  variety  of  cases,  they  may  be  easily  supposed  insuffi- 
cient for  a  given  period,  although  the  lease  may  on  the  whole 
be  beneficial.  As  in  respect  to  rent  for  the  occupation  of  pre- 
mises from  Michaelmas  to  Lady-day,  especially  where  almost 
the  whole  profit  is  taken  in  the  summer;  as  in  the  case  of  a 
lease  of  tithes,  or  of  meadow  grounds,  which  are  usually 
flooded  in  the  winter,  {g)  So  the  profits  for  a  series  of  years 
may  be  less  than  the  amount  of  the  rent,  although  the  lease 
for  the  whole  term  may  be  of  no  small  value ;  as  in  the  case 
of  a  lease  of  woods,  which  are  fellable  only  once  in  eight  or 
nine  years,  and  the  felling  has  been  Very  recent.  (A)  In  these 
and  the  like  instances  the  executor  is  personally  liable  only 
to  the  extent  of  the  profits,  and  for  such  proportion  of  the 
rent  as  shall  exceed  the  profits  is  chargeable  merely  in  the 
capacity  of  executor,  or,  in  other  words,  as  far  only  as  be 
has  assets ;  and  in  such  case,  to  an  action  brought  by  the 
lessor  against  him  in  the  debet  and  detinet^  he  must  disclose 
[S81]  the  matter  by  special  pleading,  and  pray  judgment 

(d)  Supra,  143.  (/)  Buckley  v.  Pirk,  1  Salk.317. 

(e)  BiUinghiirst  v.  Speerman,  1         (g)  Off.  Ex.  149. 
Salk.  297,  317.  Off.  Ex.  147.  (A)  Ibid. 
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whether  he  shall  be  charged,  otherwise  than  in  the  detinet 
only,  for  more  than  the  actual  profits,  (i) 

Thus  the  profits  of  the  land  are  to  be  applied  by  the  exe- 
cutor, in  the  first  place,  to  the  discharge  of  the  rent,  and  if 
that  fund  should  prove  insufficient,  the  residue  of  the  rent  is 
payable  out  of  the  general*  assets,  and  stands  on  the  same 
footing  with  other  debts  by  specialty.  And  whei'e  an  admi- 
nistrator has  occupied  premises  demised  to  his  intestate,  it  is 
no  pka  to  an  action  of  covenant  to  pay  rent  and  taxes,  and 
for  non-repair,  to  say,  that  the  premises  yield  no  profit,  (if) 

Debts  by  bond,  and  other  instruments  under  the  seal  of 
the  party,  are  of  the  same  class  with  debts  for  rent ;  {k)  and 
an  executor  is  bound  to  pay  a  debt  on  specialty  before  a  debt 
by  simple  contract.  But  in  the  distribution  of  separate  pro- 
perty of  a  married  woman  as  assets  after  her  death,  a  bond 
debt  is  not  entitled  to  priority,  for  the  bond  merely  as  a  bond 
b  void.  (/)  If  an  agreement  be  entered  into  under  hand  and 
seal  for  the  purchase  of  an  estate,  although  the  estate  on  the 
purchaser's  death  descend  to  his  heir  free  from  all  debts  by 
simple  contract,  and  the  personal  assets  be  not  more  than 
adequate  to  pay  for  the  estate,  the  vendor  being  a  creditor 
by  specialty,  may  at  law  charge  the  purchaser's  executor  on 
the  covenant  to  the  disappointment  of  all  the  simple  contract 
creditors,  (m)  though  equity  will  marshal  the  assets  in  their 
&voar.  (n)  An  executor  is  also  bound  to  pay  a  debt  on  spe- 
cialty before  a  debt  by  simple  contract,  although  the  bond  be 
not  yet  due.  For  the  obligation  is  a  present  duty,  and  the 
condition  is  but  a  defeasance  of  it.  (o)  Hence  it  hath  been 
adjudged,  that  if  an  action  be  brought  against  an  executor 
on  a  simple  contract  of  the  testator,  he  may  plead  that  his 
testator  entered  into  a  bond  payable  at  a  future  day,  and  it 
shall  cover  assets  to  the  amount  of  the  sum  payable  by  the 

(«)  Buckley  v.  Pirk,  1  Salk.  317.  (m)  See  Brome  v.  Monck,  lOVez. 

(m)  Tremeere  v.  Morison,  1  Bing.  jun.  620,  621. 

N.  C.  89.  Tn)  Vide  supra,  417. 

(At)  Off.  Ex.  146.  (o)  11  Vin.  Abr.  304.  Leon.  187. 
(/)  Awm,  18  Vez.  258. 
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conditioD.  (p)  But  if  the  testator  die  indebted  to  A.  in  one 
specialty,  and  to  B*  in  another,  and  of  A«'s  debt  the  day  of 
payment  is  past,  and  of  B.*s  debt  the  day  of  payment  is  to 
come,  the  executor  has  no  right  to  pay  B.  in  preference  to 
[£8S]  A. :  yet  if  A.  forbear  to  demand  or  sue  for  his  debt, 
till  the  debt  of  B.  become  payable,  then  it  is  in  the  election 
of  the  executor  to  pay  which  of  them  he  thinks  proper,  (p) 
By  the  custom  of  London,  if  a  citissen  of  London  die  in- 
debted to  another  citizen  by  simple  contract  made  within  the 
city,  such  debt  is  equal  to  a  debt  by  specialty,  and  the  pay- 
ment of  it  by  the  executor  shall  be  binding  on  the  obligor  of 
a  bond,  though  a  stranger  and  no  citizen,  (q) 

In  the  administration  of  assets,  a  contingent  security,  as 
for  example  a  bond  to  sare  harmless,  shall  not  stand  in  the 
way  of  a  debt  by  simple  contract,  (r)  And  if,  subsequently 
to  the  payment  of  the  simple  contract  debt,  the  contingency 
should  happen,  it  seems  reasonable  that  evidence  of  such 
payment  should  be  admitted  on  the  executor's  plea  of  pletie 
acbnimstravit  to  an  action  by  the  specialty  creditor,  {s) 

But  where  the  contingency  has  taken  place,  although  die 
debt  consequent  upon  it  has  not  yet  been  paid,  it  may  be 
pleaded  to  an  action  by  a  simple  contract  creditor;  as, 
where  the  testator  had  executed  a  bond  to  A.  in  two  thousand 
eight  hundred  pounds,  conditioned  to  indemnify  him  against 
another  bond  for  eight  hundred  pounds,  which  he  had  exe- 
[28S]  cuted  jointly  with  the  testator  to  B.  for  the  debt  of 
the  testator,  in  whose  lifetime  the  eight  hundred  pounds  had 
become  due,  and  were  still  unpaid ;  on  the  executrixes  dis* 
closing  these  facts  in  a  plea  to  an  action  of  cusumpsii,  and 

(p)  3  Bac.  Abr.  81.  Buckknd  v.  Norton,  Cro.  Elix.  409.    Noy.  53, 

Brook,  Cro.  Eliz.  315.    Lemun  v.  Roll.  Abr.  557.    6  Co.  82  K  83. 

Tooke,  3  Lev.  57.     Goldsmith  y.  Scudamore  v.   Heame,  Andrew's 

Sydnar,  Cro.  Car.  362.    Bank  of  Rep.  340. 

England  v.Morrice^Ca.  temp.  Hard.  (r)  11  Vin.  Abr.  395.    Lancv  y. 

228.  Fairechild,  2  Vem.  101.    Hawkins 

(p)  Off.  Ex.  143.  Com.  Dig.  Ad-  v.  Day.  Ambl.  160. 

mon.  C.  2.  Swinb.  p.  6,  s.  16,  («)  11  Vin.  Abr.  307.    Allen,  40. 

iq)  3  Bac.  Abr.  82.     Snelling  v.  Sedvide  Goldsb.  142. 


CHAP,  n.]     OP  DEBTS  BY  SPECIALTY.  283 

stating  that  she  had  admimstered  all^  except  so  much  as 
would  satisfy  such  indemnity  bondj  it  was  held  to  be  a  suffi- 
cient defence.  (0 

A  bond  merdy  voluntary  shall  be  postponed  to  simple 
contract  debts  which  are  bon&Jide  owing;  but  such  bond»  if 
not  to  the  prejudice  of  creditors^  must  be  paid  by  the  exe« 
cutor»  and  in  preference  to  legacies.  For  a  bond,  however 
vduntary,  transfers  a  right  ui  the  lifetime  of  the  obligor; 
whereas  legacies  arise  from  the  will,  which  takes  effect  only 
from  the  testator's  death,  and  therefore  they  ought  to  be 
postponed  to  a  right  created  in  his  lifetime.  (»)  But  an  exe« 
cutor  has  no  authority  to  pay  a  bond  founded  on  an  usurious 
contract,  or  a  bond  ex  turpi  cau$&»  Such  payment  will 
amount  to  a  devastavit,  as  well  against  legatees  as  against 
creditors,  (v) 

If  there  be  a  jouit  and  several  obligation,  an  executor  of  a 
deceased  obligor  may  pay  the  debt  out  of  the  estate  of  the 
[284]  testator,  and  plead  it  to  other  actions  by  creditors  or 
specialties.  But  if  the  obligation  be  joint  only,  there  the  sur- 
vivor must  be  charged  out  of  his  own  estate,  and  the  exe- 
cutors of  the  deceased  obligor  are  not  liable  on  the  instru. 
iment.  (ui)  A  surety  in  a.  bond  with  the  testator,  which  he 
paid  after  the  testator's  death,  and  took  an  assignment  of  the 
bond,  is  only  a  simple  contract  creditor  of  the  testator,  (ww) 

A  demand  arising  from  a  covenant,  as  I  have  before  ob- 
served, is  of  the  same  nature,  whether  it  be  for  a  specific  sum, 
or  whether  it  sound  merely  in  damages,  (x)  Thus  the  grant- 
or's covenant  in  a  marriage  settlement  for  him  and  his  heirs, 

(0  Cox  V.  Joseph,  5  Term  Rep.  Winchcombe  v.  Bp.  of  'V^nchester, 

307.  Hob.  167.  Robinson  v.  Gee»  1  Yes. 

(«)  11  Yin.  Abr.  304,  305.  I  Eq.  254. 

Ga.  Abr.  84,  143.    3  Bac.  Abr.  81,  (w)  11  Yin.  Abr.  288.    Rogers  v. 

82.  Cray  v.  Rooke,  Ca.  temp.Talb.  Danvers,  1  Mod.  165.  S.  C.  Freem. 

156.    Loeffsv.  Lcwen,  Prec.  Cb.  Rep.  127. 

370.  Croft  V.  Pykc,  3  P.  Wms.  182.  (ww)  Jones  v.  Davids,  4  Russ. 

Lechmere  v.  Earl  of  Carlisle,  ibid.  277. 

222.    Lady  Cox's  case,  ibid,  339.  (a?)  Plumer  v.  Marchant,  3  Burr. 

Lassels  y.  Lord  Comwallis,  Finch.  1380.    Freemantle  v.  Dedire,  1  P. 

Rep.  232.  Wms.  429. 

(v)  1 1  Yin.  Abr.  307.  Brownl.  33. 
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that  the  premises  are  free  from  incumbrances,  shall  rank 
equally  with  debts  on  bond,  (y)  So,  to  an  action  on  simple 
contract  against  an  ezecutori  he  may  plead  that  the  testator 
entered  into  certain  covenants,  and  may  shew  the  breach  of 
them,  and  state  the  amount  of  the  damages  incurred,  and 
that  he  has  not  assets  more  than  to  satisfy  them :  the  plea 
will  be  good,  although  the  damages  are  not  liquidated,  (z) 

But  where  the  husband  by  marriage  articles  having  agreed 
to  settle  one  thousand  five  hundred  pounds  per  annum  on  the 
issue,  made  a  deficient  settlement,  and  devised  all  his  un* 
settled  estates  for  payment  of  debts,  it  was  adjudged  in  equity, 
that  as  the  settlement  was  of  less  than  the  stipulated  value, 
the  widow  and  infant  were  to  be  compensated  in  damages ; 
but  that  as  the  articles  made  no  mention  of  any  specific  land, 
[^5]  nor  contained  any  covenant  in  regard  to  its  value,  they 
were  to  come  in  after  creditor's  by  bond,  (a) 

If  A.  covenant  to  pay  a  sum  of  money,  and  die  before  pay- 
ment, it  may  be  recovered  against  his  executors:  (A)  whereas 
it  has  been  held,  that  if  he  covenant  that  his  executors  shall 
pay  the  money,  no  action  can  be  maintained  against  them, 
on  the  principle  that  it  could  not  be  a  debt  of  the  testator :  (c) 
but  this  latter  case  is  of  very  doubtful  authority,  for  there 
also  the  testator  was  himself  bound,  and  the  lien  falls  upon 
his  representatives,  though  he  himself  could  not  have  been 
sued ;  and  it  seems  that  on  either  covenant  they  are  equally 
responsible,  (d) 

Of  this  class  also  are  debts  by  mortgage,  and  although 
there  be  neither  bond  nor  covenant  for  the  payment  of  the 
mortgage  money,  yet  it  is  payable  out  of  the  personal  as- 
sets, {e)    But  if  such  debt  be  paid  out  of  those  assets,  the 

(y)  3  Bac.  Abr.  81.  11  Via.  Abr.  Austin,  Cro.  Elis.  232.     Vide  Co. 

292.  litt.  386. 

(r)  11  Vin.  Abr.  305.     Smith  v.  (d)  Id,  3  Burr.  183, 1384. 

Harmon,  6  Mod.  144.  (e)  Vide  Bristol  y.  Hangerford,  9 

(fl)  11  Vin.  Abr.  290,305.  Whit-  Vem.  524.    Powell  on  Mort«.  813. 

church  V.  Bayntan,  2  Vem.  272.  Howel  v.  Price,  1  P.  Wms.  291, 294. 


(6)  Perrot  v.  Austin,  Cro.  Eliz.     King  v.  Kinff,  3  P.   Wms.   358. 

J2.  Sheph.  Epit.  990.  '  '^ *'-" "         --- 

(c)  1 1  Vin.  Abr.  276.     Perrot  v. 


232.  Sheph.  Epit.  990.  Johnson  v.  Milksop,  2  Vem.  112 

Abr.      -      '^ 
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other  creditors,  as  well  by  specialty  as  on  simple  contract, 
and  even  legatees,  are,  in  case  of  a  deficiency  of  that  fund, 
entitled  in  equity  to  the  advantage  of  the  mortgage,  to  the 
extent  of  what  was  applied  in  discharge  of  it  out  of  the  per* 
sonal  estate.  (/) 

{886]  Last  in  the  order  of  payment  are  debts  on  simple 
contract:  as  on  bills  and  notes  not  under  seal,  and  verbal 
promises,  {g)  or  such  as  are  implied  in  law :  thus  where  A. 
received  with  an  apprentice  the  sum  of  two  hundred  and  fifty 
pounds,  and  died  about  two  years  afterwards,  having  em- 
ployed the  apprentice  during  that  period,  in  inferior  affairs, 
the  executors  were  decreed  in  equity,  after  payment  of 
the  debts  by  specialty,  to  repay  the  money  as  a  debt  due  by 
simple  contract,  deducting  at  the  rate  of  twenty  pounds  a-year 
*  for  the  maintenance  of  the  apprentice  during  the  time  he  lived 
with  his  master,  (h)  On  contracts  of  this  nature,  debts  due 
to.  the  king  shall,  it  seems,  be  satisfied  before  debts  which 
are  due  to  subjects ;  (i)  the  wages  also  of  domestic  servants 
and  of  labourers  appear,  with  great  reason,  entitled  to  a  pre* 
ference ;  but,  with  the  exception  of  these,  the  executor  has 
&  right  likewise,  in  this  species  of  debts,  to  prefer  in  payment 
whichever  he  pleases,  {k) 

But  where  the  testator,  though  in  no  respect  indebted  to 
his  brother,  had  signed  a  note  by  which  he  acknowledged 
himself  indebted  to  his  brother  in  5000/.,  and  always  kept 
the  will  in  his  own  custody,  and  the  brother  knew  nothing 
of  it  at  the  time  it  was  signed,  and  at  the  teste  tor's  death  it 
was  found  among  his  papers,  it  was  held  to  be  a  matter  merely 
initiate  or  intended,  and  never  perfected,  and  consequently 
as  no  debt  at  all.  (/) 

if)  Com.  Dig.  Chancery,  2  G.  4.  396.  1  Bum.  Just.  85. 

Fletcher  y.  Stone,  2  Vera.  273.  Wil-  (»)  3  Bac.  Abr.  80,  in  note, 

son  V.  Fielding,  t^.  763.  S.  C.     10  (it)  2  Bl.  Com.  511.   1  Roll.  Abr. 

Mod.  426.  Cope  V.  Cope,  Salk.  449,  927.     11  Vin.  Abr.  274,  in  note. 

and  vide  iifra,  Shep.  Epit  986.    Shep.  Touchst. 

{g)  2  Bl.  Com.  465, 466,  51 1.  Off.  478. 

Ex.  155.  {J)  Disher  v.  Disher,  1  P.  Wms. 

{Ji)  Soan  v.  Bowden  and  Eyles,  M.  204. 
30,  Car.  2.    Ch.  Ca.  temp.    Finch. 
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With  regard  to  the  interest  of  debts:  on  a  judgment  sub- 
sequent  interest  cannot  be  claimed)  but  it  may  be  recovered 
in  an  action  on  th^  judgment.  (i»)  Debts  by  specialty  are 
payable  with  interest,  (n)  And  it  has  been  held,  that  even  on 
demands  arising  from  covenant,  although  not  liquidated 
[287]  and  sounding  only  in  damages,  interest  is  allowed,  (o) 
But  interest  cannot  be  recovered  on  a  bond  beyond  its  pe- 
nalty, (p)  Yet  to  that  extent  it  may  be  recovered,  although 
not  expressly  reserved,  (q)  In  respect  to  interest  on  simple 
contract  debts,  the  bolder  of  a  bill  of  exchange  or  of  a  pro- 
missory note  is  entitled  to  recover  the  money  payable  upon  it 
with  interest  (r)  in  some  cases  from  the  date  of  the  bill  or 
note ;  (s)  but  in  general  from  the  time  at  which  it  ought  to  have 
been  regularly  paid  down  to  the  time  when  the  plaintiff  will 
be  entitled  to  final  judgment,  (t)  and  all  incidental  expences 
occasioned  by  non>acceptance,  or  non-payment.  («)  Thus,  on 
a  bill  or  note  payable  on  presentment,  interest  may  be  com- 
puted from  the  presentment,  (v)  And  in  regard  to  all  other 
debts  of  this  species,  it  is  the  constant  practice,  either  on  the 
contract,  or  in  damages,  to  give  interest  for  the  detention,  (id) 
Book  debts,  indeed,  form  an  exception  to  this  rule:  By  the 
common  law  they  do  not  of  course  carry  interest,  but  even  on 
them  it  may  be  payable  in  consequence  of  the  usage  of  parti- 
[288]  cular  branches  of  trade,  or  in  cases  of  long  delay  under 
vexatious  and  oppressive  circumstances,  if  a  jury  in  their  dis- 
cretion shall  think  fit  to  allow  it.  {x) 

(m)  Creuze  V.  Hunter,  2  Ves.  jun.  (r)  Bailey  on  Bills  of  Ezch.  90, 

162,  165.  91.   Blaney  v.  Hendricks,  Bl.  Rep. 

(n)  Com.  Dig.  Chancery  3,  S.  1.  761.  Vide  also  Bun.  119.  Auriol  v. 

(o)  14  Vin.  Abr.  Interest,  C.  2.  Thomas,  2  Term  Rep.  52. 

Fonbl.  424.    Sed  vide  Sweetland  v.  («)  Buley  on  Bills  of  Exch.  91. 

Squire,  2  Salk.  623.  (0  Robinson  y.  Bland,  Burr.  Rep. 

(p)  Creuze  v.  Hunter.  2  Ves.  jun.  1077. 

168.  Sharpe  v.  Earl  of  Scarbro',  3  (u)  Bailey  on  Bills  of  Ezch.  91. 

Ves.  jun.  557.   Knisfht  v.  Maclean,  Auriol  v.  Thomas,  2  Term  Rep.  52. 

3  Bro.  Ch.  Rep.  496.  Grosvenor  v.  (t?)  Blaney  v.  Hendricks,  BL  R^. 

Cook,  Dig.  Rep.  305.  Sed  vide  Lord  76l. 

Lonsdale  v.  Church,  2  Term  Rep.  (w)  Craven  v.  Tickel,  1  Ves.  jun. 

388.  63. 

(q)  Tidd's  Prac.  B.  R.  484,  485.  (x)  Eddowes  v.  Hopkins,  Dougl. 

Farquhar  v.  Morris,  7  Term  Rep.  361. 
124.  But  see  1  Bos.  &  Pull.  337. 
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A  devise  of  real  estate^  or  a  bequest  of  personal  estate^  upon 
trust  to  pay  debts,  will  prevent  the  operation  of  tK'^  statute 
of  limitations,  upon  debts  not  barred  at  tbe  time  of  the  death 
of  the  testator,  (y)  But  whether  such  a  devise,  or  bequest, 
will  prevent  the  operation  of  the  statute  upon  debts  barred 
at  the  period  of  the  testator's  death,  qtuere^  and  see  the  cases 
collected  in  the  authorities  cited  below. 

An  admission  of  a  debt  by  the  executrix  of  a  trader  within 
six  years  before  the  filing  of  a  creditor's  bill,  will  not  take  the 
debt  out  of  the  statute  of  limitations  so  as  to  enable  the  cre- 
ditor, under  the  47  Oeo.  3,  e.  74,  to  claim  payment  out  of  the 
real  estate  in  the  hands  of  a  devisee,  {z) 


SECT.  IV. 


Of  a  creditor's  gaining  priarity  by  legal  or  equitable  process. 
"^Of  notice  to  an  executor  of  debts  by  specialty^  or  simple 
contract. 

Such  is  the  order  which  the  law  prescribes  to  an  executor  for 
the  payment  of  debts;  and  although  he  has  a  right  to  pay 
one  creditor  in  preference  to  another  of  the  same  degree,  yet 
tfais  election  may  be  controlled  by  legal  or  equitable  proceed- 
ings against  him,  of  which  he  has  due  notice,  (a)  Thus,  if  an 
action  be  properly  commenced  against  an  executor  for  any 
specific  debt,  it  must  be  preferred  by  him  in  payment  to 
others  of  the  same  class.  Nor,  in  that  case,  shall  he  be  war- 
£289]  ranted  in  making  any  voluntary  payment  of  such  other 
debts,  to  defeat  the  party  of  his  remedy.  (Jb) 

(y)  Barke  V.Jones,  2  Vez.&Bea.  Goodfellow  v.   Burchett,  2  Vem. 

276.  Jones  v.  Scott,  1  Rues.  &  Myl.  300.  2  Fonbl.  412.  Ck)m.  Dig.  Ad- 

2S6.  mon.  C.  2.  3  Bac.  Abr.  83.  Farker 

{z)  Putman  v.  Bates,  3  Russ.  188.  v.  Dee,  2  Chan.  Ca.  201 .    Solley  v. 

(a)  Off.  Ex.  145,  Gower,  2  Vera.  62.      Off.  Ex.  143, 

(b)  11  Yin.  Abr.  296,  in  note.  146.  2  Bl.  Com.  512. 
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Yet  although  one  creditor  commence  an  action^  if  another 
creditor  in  equal  degree  commence  a  subsequent  action,  and 
first  recover  judgment,  he  must  be  first  satisfied.  Hence  an 
executor  has  it  in  his  election  to  give  a  preference  by  con- 
fessing judgment  in  the  action  of  the  one,  and  pleading  such 
judgment  to  the  action  of  the  other,  (c)  But  if,  for  the  pur- 
pose of  favouring  the  claim  of  one  plaintiff  in  prejudice  to 
that  of  another,  he  plead  a  matter  which  he  knows  to  be 
false,  the  plea  shall  not  be  available,  as  it  shall  be  if  the  fisdsity 
exist  not  in  his  own  knowledge,  as  if  he  plead  non  est  factum 
testaioris.  (d) 

And  even  after  an  interlocutory  judgment,  and  before  the 
execution  of  a  writ  of  inquiry  of  damages,  he  may  confess  a 
judgment  in  an  action  for  a  debt  in  equal  degree;  (e)  for  he 
is  in  no  case  bound  against  his  will  to  defend  a  suit,  and  ex- 
pend the  assets  in  costs,  where  the  case  is  clear.  {/) 

According  to  several  adjudged  cases,  (jg)  the  filing  of  a  bill 
1290]  in  equity  shall  equally  prevent  the  alienation  of  assets 
as  the  filing  of  an  original  at  law.  And,  therefore,  if  a  suit 
in  Chancery  be  instituted  by  a  creditor  against  an  executor, 
he  cannot  justify  a  voluntary  payment  of  another  creditor  of 
the  same  order.  But  a  decision  to  that  effect  was  reversed  in 
the  House  of  Lords,  principally  on  the  ground,  that  a  decree 
cannot  be  pleaded  at  law  to  an  action  brought  against  an  ex- 
ecutor on  another  debt  of  equal  rank.  However,  it  is  now 
settled,  that  though  si  decree  in  equity  cannot  be  pleaded  at 
law,  it  is  equivalent,  in  the  administration  of  assets,  to  a 
judgment ;  and,  therefore,  that  if  a  decree  have  a  real  priority 
in  point  of  time,  not  by  fiction  and  relation  to  the  first  day 
of  term,  it  shall  be  preferred,  in  the  order  of  payment,  to 

(c)  Off.  Ex.  145.     11  Vin.  Abr.  Dee,2Chan.Ca,201.  Jolly  v.Gower, 

296^0  0016  302.  Palmer  v.Lawson,  2  Vera.  62. 

1  Lev.  200.  Waring  v.  Dan  vera,  1  (e)  Smith  v.  Haskins,  2  Atk.  386. 
P.  Wme.  296.     Mellor  v.  Overton,  (/)  Off.  Ex.  146. 

Carter,  228.  Goodfellow  v.Burchett,  (g)  2  Fonbl.  412,  note  S.  Joseph 

2  Vem.  300.  Swinb.  p.  6,  a.  16.  2  v.  Mott,  Prec.  Chan.  79.  Darston 
Fonbl.  411,  412.  Holbird  v.  Ander-  v.  Earl  of  Orford,  ib,  188.  Wright 
son,  5  Term  Rep.  238,  239.  v.  Woodward,  1  Vem.  369.  3  Bac. 

(rf)  11  Vin.  Abr.  296.    Parker  v.     Abr.  81. 
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mibsequent  jadgments ;  and  the  executor,  as  we  have  seen, 
shall  be  protected  in  his  obedience  to  such  decree,  and  all 
proceedings  against  him  at  law  stayed  by  injunction,  (g)  So, 
pending  a  suit  in  equity  by  one  creditor,  an  executor  may 
confess  a  judgment  at  law  in  farour  of  another  creditor  of  the 
same  degree.  (A)  Or  after  a  suit  instituted  by  a  creditor  for 
an  account,  pay  any  other  creditor  in  preference,  and  he  will 
be  allowed  such  payment  in  passing  his  accounts,  (i)  And 
an  executor  de  son  tortf  may  after  action  brought  by  a 
simple  contract  creditor,  pay  a  specialty  debt  and  plead  the 
payment  of  that  debt  in  bar  of  action,  {ii) 

He  may  also  confess  a  judgment  after  a  decree  quod  com" 
putet^  if  before  a  final  decree.  Such  decree  quod  computet  is 
analogous  to  an  interlocutory  judgment  at  law;  it  does  not 
[S91]  pass  in  remjudicatam  until  the  final  decree,  {k) 

Nor  will  equity  interpose,  where,  after  an  action  brought 
by  one  creditor,  an  executor  confesses  judgment  to  another 
creditor  in  equal  degree;  (/)  even  although  the  judgment  be 
given  on  a  quantum  meruit,  without  a  writ  of  inquiry  to  as- 
certain the  damages,  if  they  be  so  laid  in  the  declaration  as 
not  to  exceed  the  debt  which  is  really  due.  {m)  Nor,  where 
a  creditor  sues  an  executor  at  law  and  in  equity  at  the  same 
time  for  the  same  demand,  will  equity  compel  him  to  make 
bis  election  in  which  of  the  courts  he  will  proceed,  in  case 
the  executor  be  attempting  to  prefer  other  creditors  before 
bim  by  confessing  judgments  to  them,  but  will  merely  re- 
strain him  from  taking  out  execution  on  the  judgment  with- 
out leave  of  the  court,  (n)  Nor  will  a  mere  demand  by  the 

(p)  Peploe  V.  Swinburn,  Bunb.  (t)  Maltby  v.  Russell,  2  Sim.  & 

48.  Darston  v.  Earl  of  Orford.  3  P.  Stu.  227. 

Wms.  401,  note  F.    Forrest,  227.  (ti)  Oxenham  v.  Clapp,  3  Bam. 

Hardinff  V.  Edge  1  Vem.  143.     2  &Adol.  309. 

Vem.   Bucele  v.  AUeo,  37.   Searle  (*)  Smith  v,  Eyles,  2  Atk.  386, 

T.  Lane,  88.    Morrice  v.  Bank  of  Ca.  temp.  Talb.  217. 

England,  Ca.  temp.  Talb.  217.    4  (0  3Bac.  Abr.83,innote.  Waring 

Bro.  P.  C.  287.  V.  Danvers,  1  P.  Wms.  295. 

(A)  Waringy.DanverB,lP.Wms.  (m)  11  Vin.  Abr.  298,  in  note. 

205.  Ca.  temp.  Talb.  225.  See  Par-  Waring  v.  Danvers,  1  P.  Wms.  295. 

ker  V.  Dee,  3  Swanst.   529>  and  (m)  3  Bac.  Abr.  83.     Barker  v. 

FIgott  V.  Newer,  ib,  534.  Dumeres,  Barnard.  Ch.  Ca.  277. 
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creditor  divest  the  executor  of  his  right  of  giving  such  pre- 
ference; that  effect  can  be  produced  only  by  the  process  of 
a  court  of  justice,  (o)  Thus  the  executor  is  invested  with 
large  discretionary  powers  of  preferring  one  creditor  to  an* 
other  of  the  same  class,  and  in  certain  cases  he  may  avail 
himself  of  the  privilege  with  great  propriety^  and  on  solid 
reasons,  (p)  But,  in  general,  on  a  deficiency  of  assets,  it 
[292]  were  a  more  honourable  and  conscientious  discharge 
of  his  duty,  as  far  as  he  has  the  power  of  deciding,  to  pay 
debts  of  equal  degree  in  equal  proportions,  {q) 

Nor  is  an  executor  warranted  merely  in  the  payment  of 
one  debt  before  another  of  the  same  order ;  he  may  also  pay 
a  debt  of  an  inferior  nature  before  one  of  a  superior,  of 
which  he  has  no  notice,  (r)  provided  a  reasonable  time  has 
elapsed  after  the  testator's  death ;  for  such  payment,  if  pre- 
cipitate, would  be  evidence  of  fraud. 

Of  debts  of  record,  supposing,  in  the  case  of  judgments^ 
they  are  docketed,  it  has  been  already  stated,  an  executor  is 
bound  to  take  cognizance,  as  well  as  of  a  decree  in  equity : 
constructive  notice  in  respect  to  them  is  su£Qcient:  (s)  but  of 
other  species  of  debts  there  must  be  actual  notice. 

It  has  been  asserted,  that  such  notice  must  be  by  suit ;  (t) 
but  it  is  perfectly  clear,  that  an  executor,  if  he  be  by  any 
means  apprised  of  a  debt  of  a  higher  degree,  would  not  be 
justified  in  exhausting  the  assets  in  the  discharge  of  one 
which  is  inferior;  yet,  unless  he  had  some  notice  of  the 
former,  he  incurs  no  risk  by  the  payment,  after  a  competent 
[293]  time  of  the  latter.  Hence  it  has  been  held,  that  an 
executor  may  plead  a  judgment  recovered  against  him  on  a 


(o)  Off.  Ex.  145'.  83,  in  note.    Littleton  v.  Hibbina, 

(p)  1 1  Vin.Abr.270,228.  Blundi-  Cro.  Elic.  793.    Searle  v.  Lane,  2 

veil  V.  Loverdell,  Sid.  21.   Off.  Ex.  Vern.  88,  89.  Sed vide  L.  of  Ni.  Pru 

260.  178.    Harman  v.  Uannan,  3  Mod. 

(?)  Off.  Ex.  260,  261.  3  Bl.  Com.  115. 

1 9.  (0  3  Bac.  Abr.  83,  in  note.  Brook- 

(r)  Bac.  Abr.  82,  in  note  L.  of  Ni.  ing  v.  Jennings,  1  Mod.  175.    Vide 

Pri.  178.  Fitzgib.  77. 

{$)  Dyer,  32,  in  note.  3  Bac.  Abr. 
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simple  contract  to  an  action  of  debt  on  a  specialty,  if  he  had 
no  notice  of  such  specialty ;  (u)  and  may  even  voluntarily 
pay,  without  notice,  such  inferior  debt  in  exclusion  of  the  su- 
perior, and  a  very  just  principle;  for  otherwise  it  might  be  in 
the  power  of  an  obligee  to  ruin  an  executor  by  suppressing  a 
bond  until  all  the  assets  were  expended  in  the  payment  of 
simple  contract  debts,  (w)  And,  indeed,  after  a  suit  is  com- 
menced, yet  before  he  has  notice  of  the  plaintiff's  demand, 
he  is  warranted  in  paying  any  other  creditor,  (x)  On  the 
other  hand,  an  executor  is  not  authorized  to  confess  a  judg- 
ment for  a  debt  of  an  inferior  nature,  if  he  has  notice  of  the 
existence  of  a  superior.  Thus,  where  an  executor  to  an  ac- 
tion on  bond  pleaded  a  judgment  confessed  by  him  on  the 
preceding  day  on  a  simple  contract  debt,  the  plea  was  dis- 
allowed, on  the  ground  of  its  notaverring  that  the  defendant 
had  no  notice  of  the  plaintiff*s  demand,  (y) 

If,  ignorant  of  the  existence  of  a  bond,  he  confess  a  judg- 
ment on  a  simple  contract,  and  afterwards  judgment  be  given 
against  him  on  the  bond,  he  is  bound,  however  insufficient, 
[S94]  the  assets,  to  satisfy  both  the  judgments,  for  he  might 
have  pleaded  the  first,  if  he  had  not  had  assets  for  both.  {«) 
In  like  manner  a  judgment  must  be  satisfied,  though  recover 
ed  against  one  executor  only  where  there  are  several,  (a)  or 
recovered  against  one  executor  by  the  name  of  an  adminis- 
trator, or  vice  tersd,  (b) 

(«)  3  Bac.  Abr.  82,  in  note.  Har-  3  Mod.  115.  L.  of  Ni.  Pli.  178. 

man  v.  Harman,  2  Show.  492,  S.  C.  (y)  Sawyer  v.  Mercer,   1  Term 

3  Mod.  115.    L.  of  Ni.  Pri.  178.  Rep.  690. 

Davis  V.  Monkbouse,  Fitzh.  76.  (r)  Com.  Dig.  Admon.  C.  2.  Brit- 

Scudamore  v.  Hearne,  Andrew's  ton  v.  Bathurst,  3  Lev.  114. 

Rep.  340.  (a)  Com.  Diff.  Admon.  C.  2.  Cro 


(w)  3  Bac.  Abr.  82.  Off.  Ex.  145.  Elis.  471.     1  Sid.  404.    IHu-ker  v. 

Britton  V.  Bathurst,  3  Lev.  115.  Amys,  I  Lev.  261. 

Hawkins  v.  Dav,  Ambl.  162.   Vide  (6)  Com.  Dig.  Admon.C.2.  Afum. 

tarn.  Greenwooa  v.  Bmdnish,  Prec.  Cro.  Eliz.  646.   Parker  v.  Masters, 

Ch.  534.  1  Sid.  404.    Sed  vide  amm,  Cio. 

(«)  Off.  Ex.  145.    Plowd.  279.  Elis.  41. 
Finch.  L.  79*  Harman  v.  Harman^ 
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OF   AN    executor's    RIOHT    TO   RETAIN    A    DEBT   DUE  TO  HIM 
FROM    THE  TESTATOR — ^UNDER   WHAT  LIMITATIONS. 

If  a  debtor  appoint  his  creditor  (a)  to  the  executorship^  he  is 
allowed,  both  at  law  and  in  equity,  to  retain  his  debt,  in  pre- 
ference to  all  other  creditors  of  an  equal  degree.  This  re- 
medy arises  from  the  mere  operation  of  law,  on  the  ground, 
that  it  were  absurd  and  incongruous  that  he  should  sue  him- 
self, or  that  the  same  hand  should  at  once  pay  and  receive  the 
same  debt.  And  therefore  he  may  appropriate  a  sufficient  part 
of  the  assets  in  satisfaction  of  his  own  demand ;  otherwise  he 
would  be  exposed  to  the  greatest  hardship ;  for  since,  the 
creditor  who  first  commences  a  suit  is  entitled  to  a  prefer- 
ence in  payment,  and  the  executor  can  commence  no  suit,  be 
must,  in  case  of  an  insolvent  estate,  necessarily  lose  his  debt, 
unless  he  has  the  right  of  retaining.  Thus  from  the  legal 
principle  of  the  priority  of  such  creditor  as  first  commences 
an  action,  the  doctrine  of  retainer  is  a  natural  deduction ; 
but  the  privilege  is  accompanied  with  this  limitation,  that  he 
shall  not  retain  his  own  debt  as  against  those  of  a  higher  de- 
gree ;  for  the  law  places  him  merely  in  the  same  situation  as 
[^96]  if  he  had  sued  himself  as  executor,  and  recovered  his 
debt,  which  there  could  be  no  room  to  suppose,  during  the 
existence  of  those  of  a  superior  order.  (A)  As  where  A.,  be- 
fore his  marriage,  covenanted  with  B.  and  C.  to  leave  them 
by  his  will,  or  that  his  executors,  within  six  months  after  his 
death  should  pay  them  seven  hundred  pounds,  in  trust  to 
pay  the  interest  to  his  wife  for  life,  and,  on  her  death,  to  di- 

(a)  Supra,  239.  Thynn  v.  Thynn,  83.  Roll.  Abr.  922, 923.  Plowd.  185, 
1  P.  Wms.  296.  543.  11  Vin.  Abr.  72,  261.  Winch. 

(b)  2  Bl.  Com.  511.    3  Bl.  Ck)m.  19.    Harg.  Co.  litt.  264,  note   1. 
18, 19.    Oft:  Ex.  32, 142,  143.  Com.  Vide  ijrfra. 

Dig.  Admon.  C.  2.  3  Bac.  Abr.  10, 
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vide  the  principal  among  his  children,  and,  in  default  of 
children,  as  he  should  appoint,  and  bound  himself,  his  heirs, 
executors,  and  administrators,  in  a  penalty  for  performance ; 
on  bis  dying  before  his  wife,  without  issue  and  intestate,  it 
was  held,  that  B.,  in  the  character  of  administrator,  might 
retain  assets  to  that  amount  during  the  life  of  the  widow, 
against  a  bond  creditor,  who  sued  before  the  six  months  were 
elapsed,  (c) 

So,  if  A.  and  B.  be  jointly  and  severally  bound  in  an  ob- 
ligation, and  A.  appoint  the  executrix  of  the  obligee  his 
executrix,  and  die  leaving  assets,  she  is  not  compelled  to 
resort  to  an  action  against  B.,  but  is  entitled  to  retain  for 
the  debt ;  in  case  there  be  no  assets,  she  has  a  right  to  pur- 
sue her  remedy  on  the  bond  against  B.  (d)  So  if  A.  be  in- 
[897]  debted  to  B.  and  C.  by  several  bonds,  and  die,  and 
D.  take  out  administration  to  A.,  and  afterwards  B.  die, 
having  appointed  D.  his  executor,  he  may  retain  effects,  of 
which  he  is  possessed  as  administrator  of  A.,  to  satisfy  the 
debt  due  to  him  as  the  executor  of  B.  {e)  If  A.  be  indebted 
in  a  bond  to  B.,  and  die,  having  appointed  B.  his  executor, 
who,  after  having  intermeddled  with  the  goods,  and  before 
probate,  also  dies;  although,  before  his  death,  he  did  not 
expressly  elect  in  what  particular  effects  he  would  have  the 
property  altered ;  yet  it  must  be  presumed  that  it  was  his 
intention  to  pay  his  own  debt  first,  and  therefore  his  executor 
shall  have  the  same  power  of  retaining  as  belonged  to  him.  (/) 
So,  for  a  bond  executed  by  the  testator  to  A.  conditioned 
for  the  payment  of  money  to  B.,  B.  it  seems,  in  case  he  is 
executor,  may  retain,  {g)  So,  if  administration  be  granted 
to  a  creditor,  and  afterwards  repealed  at  the  suit  of  the  next 
of  kin,  such  creditor  may  retain  against  the  rightful  admi- 

(c)  Plumer  v.  Marchant,  3  Burr.     50. 

1380.  (/)  11  Vin.  Abr.  563.    Croft  v. 

(d)  Com.Dig.  AdmoD.C.  1.  Fryer  Pyke,  3  P.  Wms.  183, 184,  and  note 
V.  Gildridge,  Hob.  10.  3  Bac.  Abr.     B. 

10.  3  Kebl.  Rep.  166.  Ck>ek  v.  (y)  Com.Dig.Admon.C.2.  Semb. 
Cross,  2  Lev,  73.  Raym.  484. 

{,€)  II  Vin.  Abr.  261.    2  Brownl. 
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nistrator.  (A)  And  the  executor  of  «a  executor  ie  entided 
to  retain^  out  of  tbe  hcihaioeft  of  th«  produce  of  the  ongiBal 
testatof 's  We«t  India  estates  received  by  him  as  consi^ee 
appoiated  by  the  court,  debts  due  from  the  testator  to  biaib 
either  in  bis  own  right,  or  aa  executor  of  the  deceased  exe* 
cutor*  (hh)  In  shorty  wherever  an  executor  might  hate 
been  sued^  or  might  have  paid  a  debt,  fae  has  autb<Nrity  to 
retain.  {$)  And  he  may  also  retain,  notwithstanding  a  decfee 
has  been  made  in  a  suit  by  other  creditors  for  theadministrar 
tion  of  the  assets,  and  notwithstanding  the  assets  out  of  which 
he  seeks  to  retain  his  debt  came  to  his  hands  after  the  de- 
cree, (ti)  And  by  payment  of  money  into  court  under  an 
order,  his  right  of  retainer  is  not  prejudiced,  {k) 

But  where  A.  and  B.  were  joint  obligors  in  a  bond,  the 
former  as  principal,  the  latter  as  surety,  A.  died,  B.  took 
out  administration  to  him,  and  on  forfeiture  of  the  bond,  dis- 
[298]  charged  the  debt,  it  was  held  that  he  could  not  retain, 
for,  by  joining  in  the  bond,  the  debt  became  his  own.  (ik) 
Yet,  in  such  case,  it  seems,  he  might  retain  for  the  money 
paid  as  constituting  a  simple  contract  debt. 

Where  the  heir  of  the  obligor  in  a  bond,  being  one  of  two 
surviving  executors,  in  a  suit  instituted  by  creditors,  ac* 
counted  for  the  produce  of  the  real  estate  in  the  Master's 
ofBce,  and  he  and  his  co-executor  proved  the  bond  debt  under 
the  decree,  and  the  heir  did  not  daim  a  right  of  retainer 
until  the  cause  came  on  upon  further  directions,  he  was  held 
not  entitled  to  retain  in  that  stage  of  the  proceedings.  (/) 

A  retainer  for  a  debt  may  either  be  given  in  evidence 
on  the  plea  of  plene  achnini^traviif  or  it  may  be  pleaded 
specially.  (11) 

(h)  11   Vin.  Abr.  265.    Black-         (ib)  Laiigtonv.Higg8,5Sim.228. 

borough  V.  Davis,  1  Salk.  3S.  Cmssuin  v.  Dewe8»  5  Buss.  29. 

(hh)  Thomson  v.  Grant,  1  Russ.  \,kk)  II  Tro.  Abr.  362.  Godb.  149. 
540.  (/)  Fla/er  v.  Foxhall^  1  Russ.  53S^ 

(0  Com.  Dig.  Admon.  C.  2.  Plur        (ZQ  Loane  v.  Casey,  Bl  Rep.  96^ 

mer  v.  Marchant,  3  Burr.  13S4.  Flumer  v.  Marchant,  3  Burr.  1383. 

(it)  Nunn  v.  Barlow,  i  Sim.  &  11  Vin.  Abr,  266.  - 1  Prownl  76, 
Stu.  588.  ..  :       ^ 
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An  executor  may,  as  we  bate  seen,  (m)  retain  both  at  law 
and  in  equity  fiir  hi»  whole  debt,  asugainst  other  creditors 
of  ^  same  degree:  (n)  but  equity  will  interpose  to  restrain 
kkn  from  perverting  this  prinlege  to  the  purposes  of  fraud,  {o) 
Nor  w81  a  mere  nominatien  of  a  creditor  to  the  e^cecutor- 
strip,  if  he  reftise  to  act;  esttinguish  Us  legal  remedy  for  die 
recovery  of  his^del^.  (p)  Hence  if  a  creditor  be  appointed 
executor  witb  others,  he  may  sue  them,  especially  if  he  hath 
not  administered;  <9)  If  there  be  not  personal  assets,  he  may 
sue  the  heir,  where  the  heir  is  bound*  (r) 


[299]  CHAP.  IV. 

OP   TRB   PAYMENT  OF   LEOACIBS. 

SECT.    L 

Legacy  mhatr^mho  matt^  he  isg^tee^ — ifiho  not^legaciei 
general,  and^pec^ — hpsed^  and  vested. 

Having  thus  dispMSsed  the  difty  of  an  executor  in  regard  to 
the  payment  of  debts  according  to  the  order  described  by 
law,  the  payment  of  legacies,  in  the  next  place,  demands  his 
attention. 
A  legacy  is  a  bequest,  or  gift  of  personal  property  by  will. 

.  (m)  flfttprar,  296.  (p)  Rawlinaon  v.  Shaw,  i  Term 

(a)  II  Tin.  Abn  265,  in  note.  ftcp.  667.                                  -^ 

Waring  y.  Danvera,  1  P.  Wms.  296.  (g)  3  Bac  Abr.  10,  in  note.  Off. 

Mtfesoir  vr  May,  3  Ves.  &  Bea.  &.33; 

I^.                                   "'  -  MHarg.  Co.  Utt:  264  b.  note  1. 

(o)  3  Bac.  Abr.  83,  in  note.  Cock  Wankford  v.  Wankford,  Salk.  36i, 

▼.  GoodfeUow,  10  Mod.  496.  Off.  Ex.  33,  34. 
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All  persons  are  capable  of  being  legatees,  with  some  spe- 
cial  exceptions  by  ooramon  law,  and  by  statute,  (a) 

To  this  disabiUly  all  traitors  are  subject,  (b)  By  stats.  25 
Car.  2,  e.  2,  and  1  Geo.  1,  stat.  2,  c.  IS,  persons  required  to 
[300]  take  the  oaths,  and  otherwise  qualify  themselves  for 
offices^  and  omitting  to  do  so^  shall  be  incapable  of  a  legacy. 
By  Stat.  9  &  10  Win.  3,  c.  S2,  persons  denying  the  Trinity, 
or  asserting  that  there  are  more  gods  than  one,  or  denj^i^ 
the  Christian  religion  to  be  true,  or  the  hcdy  scriptures  to 
be  of  divine  authority,  shall  for  the  second  ofience  be  ako 
incapable  of  any  legacy.  Likewise,  by  stat.  5  Geo.  3,  c.  87, 
if  artificers  going  out  of  the  realm  to  exercise  or  teach  their 
trades  abroad,  or  exercising  their  trades  in  foreign  parts, 
shall  not  return  within  six  months  next  after  due  warning 
given  them,  they  shall  be  subject  to  the  same  disqualifica- 
tion. And  by  stat.  35  Geo.  2,  c.  6,  all  legacies  given  by  will 
or  codicil  to  witnesses  of  the  same  are  declared  void,  (c)  And 
Sir  William  Grant  held,  that  the  statute  extended  to  wills 
disposing  of  personal  property  only ;  (</)  but  in  subsequent 
cases  it  has  been  held  otherwise,  and  that  a  legacy  to  a 
person  who  is  an  attesting  witness  to*  such  a  will,  is  not 
void,  {(id)  But  now  a  devise  or  legacy  to  an  attesting  wit- 
ness to  a  will  of  real'  or  personal  estate,  is  declared  void  by 
1  Vict.  c.  06,  A  15. 

Legacies  to  superstitious  uses  are  void,  either  by  virtue  of 
the  statute  of  1  Edto.  6,  c.  14,  or  as  against  the  policy  of  the 
law.  Legacies,  therefore,  to  priests  and  chapels,  to  perform 
masses  for  the  repose  of  the  soul  of  the  deceased,  are  void,  (e) 
But  the  statute  of  2  &  3  Wm.  4,  having  enacted  that  persons 
professing  the  Roman  Catholic  religion  in  respect  to  their 
schools,  places  for  religious  worship,  education,  and  cha- 

(a)  Bl.  Ck)m.  512.  4  Burn.  Eccl.  jun.  608. 

L.  313.  4  Bac.  Abr.  337-  {dd)  Brett  v.  Brett,  3  Addams, 

ib)  2  Bl.  Com.  512.  210.  Emanuelv.  Constable,  3  Russ. 

(c)  Vide  2  Bl.  Com.  377,  and  4  436.  Foster  v.  Banbury.  3  Sim.  40. 
Bum.  Eccl.  L.  78.  (e)  West  v.  Shuttleworth,  3  Myl. 

(d)  Lees  v.  Summersgill,  17  Ves.  &  Keen^  j684. 
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ritable  purposes  in  Great  Britain,  and  the  property  held 
therewith,  and  die  persons  employed  in  or  about  the  same, 
shall  m  respect  thereof  be  subject  to  the  same  laws  as  the 
Protestant  Dissenters  are  subject  to  in  England,  in  respect 
to  their  schools  and  places  for  religious  worship,  education 
and  charitable  purposes,  legacies  to  CathoKc  schools,  and 
to  promote  the  knowledge  of  the  Catholic  religion  are 
good.  (/) 

Although  a  man  cannot  make  a  grant  to  his  wife,  nor 
enter  into  a  covenant  with  her,  (for  such  grant  would  be  to 
suppose  her  separate  existence,  and  to  covenant  with  her 
would  be  to  covenant  with  himself^)  yet  he  may  bequeath 
any  thing  to  her  by  will,  since  that  cannot  take  effect  till  the 
coverture  is  determined  by  death,  {g) 

A  bequest  by  a  husband  to  his  ^*  beloved  wife,'*  not  men- 
tkming  her  by  name,  applies  exclusively  to  the  individual 
who  answers  the  description  at  the  date  of  the  will,  and  is 
not  to  be  extended  to  an  after  taken  wife,  (gg) 

An  infant  in  t^entre  sa  mere  may,  as  we  have  seen,  be  ap- 
pointed an  executor.  He  is  also  capable  of  being  a  le- 
gatee, (/i)  And  a  bequest  of  2000^.  each  ''  to  all  the  children 
of  my  rister  I.  O.  whether  now  born  or  hereafter  to  be  born," 
has  been  held  to  include  all  children  born  aft;er  the  testator's 
death,  and  an  inquiry  was  directed,  what  would  be  a  pro- 
per sum  to  be  set  apart  to  answer  the  legacies  to  future 
chfldren.  (Jih)  And  a  bequest  in  trust  for  all  the  children  of 
the  testatrix's  nephew  R.,  bom  in  ike  lifetime  of  the  testa- 
trix,  was  held  to  include  a  child,  of  which  the  wife  of  R. 
was  enceinte  at  the  time  of  the  testatrix's  death,  although 
not  bom  until  several  months  afterwards,  (i) 

if)  Bradshaw  v.  Tasker,  2  Myl.  342.   Vide  Ellison  v.  Airey,  1  Ves. 

&  Keen,  221.  Westv.Shuttleworth,  114.    Clarke  v.  Blake,  2  Bro.  Ch. 

ib.  684.  Rep.  320,  and  1  Cox's  Rep.  248. 

(9)1  Bl.  Com.  442.    Harg.  Co.  (A/oDefflisv.Goldschmidt,  iMer. 

Litt.  112.  Rep.  417.  S.  C.  19  Ves.  666. 

(5r5r)Garrattv.Niblock,  lRu88.&  (i)  Trower  v.  Butts,  I  Sim.  & 

Myl.  629.  Stu.  181. 

(A)  Northey  v.  Strange,  1  P.  Wms, 
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If  a  legatee  ia  sufficiently  deaeiibed  in  a  will,  to  that  he 
can  be  identified,  a  mistake  of  his  christian  name  w31  not 
make  the  legacy  void :  as,  vbere  a  testator  gave  a  legacy 
unto  my.  namenike  Thomas,  ike  second  som  qf  my  broiker 
John,  John  had  no  son  of  the  name  of  Thomas,  but  his  se- 
cond son's  name  was  William,  and  he  was  held  enttoledf  (&) 
And  where  legacies  were  given  "  to  the  three  children  of  A. 
the  sum  of  600/.  each,"  and  there  were  four  children  all 
bom  before  the  date  pf  tbewill ;  the  four  were  held  eatided 
to  600/.  each,  fiur  that  it  waa  a  mere  slip  in  expresnon,  the 
meaning  beingi  all  children  4  an4;  the  court  conceiving  the 
intention  to  be  to  give  to  each  child  so  taudx,  struck  out  the 
specified  number,  (i). 

Under  a  bequest  by  an  unmarried  mitn  **  lo  my  childreo," 
parol  evidence  was  allowed  to  shew  whom  the  testator  consi* 
dered  in  the  character  pf  cbildrep:  and  his  illegitimate  chil- 
dren, having  obtained  a  nam?  by  repiutation,  were  admitted 
to  take,  though  not  named  in  the  will,  {k)  But  a  bequest 
'^  to  such  child  or  children  if  more  than  one  as  A.  may  hi^ 
pen  to  be  enceini  of  by  me>  "  a  natural  chUd  of  which  she  was 
then  pregnantj  cannot  take.  (/)  And  wherever  the  general 
description  of  children  in  a  will  would  include  legitimate 
children,  it  cannot  also  be  extended  to  illegitimate  children.  (iQ 
But  where  a  testatrix  gave  a  share  of  her  residuary  estate  to 
the  children  of  M.  G.  deceased,  and  M.  G.  left  two  chil- 
dren, one  legitimate  and  the  other  illegitimatei  evidence  was 
admitted  to  prove  that  the  illegitimate  child  had  acquired  the 
reputation  of  being  the  child  of  M.  G.j  that  the  testatrix 
well  knew  that  fact^  and  that   M.  G.  lefi;  only  those  twochil- 

(A)  Stockdale  ▼•  Bnshby,  Coop.  Madd.   Rep.  430»  and   see  hotd 

IUd.  329,  and  19  Yes.  381,  S.  G.  Woodhouselse  v JDalrymple,  2Mcr. 

ana  see  Careless  v.  Careless,  1  Mer.  Rep.  419. 

Rep.  384,  same  principle  decided,  (t)  Earle  v.  Wilson,  17  Vea.  528» 


and  19  Ves.  601.  and  see  Arnold  v.  Preston,  IS  Ves. 

(0  Garvey  ▼.  Hebbert,  19  Ves.  288. 

125,  Harrison  v.  Hanison,  I  Rnss.  (U)  Bagley  v.  MoUard,  1  Roasi, 

&Myl.72.  &My).58U 

{k)  Beachcroft  v.  Beachcroft,  1  .       ^ 
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iten,  and  the  claim  of  the  illegil^iatote  child  was^ndt/iit- 
ted.(i»)  .    r    >  '  rA..3\r:i  .>   /         . 

Grandchildren  in- a  will  may  be  construed'  to  mean  greats 
grandehildren^  unless  the  kttentton  apl^eftrs  to  the'  con^ 
trarjr.  {mm)  The  wofd  ''Telationa"  or  **'femily"  ih  a  wil^meanar 
^'  next'Of  idni''  (n)' And  where  a  pecuniary  legacy  was  giren 
by  a  teatator  to  hbbeir^  it  wae  decided^  that  the  ^irord-wad 
to  be  understood  in  itsr'I^al  and>^rd}ifiat^  sen^e  unless  t;om 
trolled  by  the  context  of  the  will,  and  therefore  the  h^ir  at 
kw  would  take  the  legacy  and  not  the  hext  of  kin,  and  that 
it  made  no  difference  that  there  were  three  co-heirs,  (nn)  The 
worda  **  personal  repreaentativee*"  mean  executors  and  admi- 
nistrators, unless  controlled  by  the  context  of  the  will,  (o)' 
The  words  "  next  of  kin*'  used  HmpHciter  were  held  by  Sir 
John  Leach  to  mean  next  of  kin  acfeordingto  the  statute,  (oo)' 
But  the  dedaion  has  been  oTcrruled  upon  appeal  by  the' 
Lorda  Gommissioners  and  held  to  mean  *^  neat-est  of  km."  (p) 
And  a  bequest  by  a  testator  in  India  **  to  my  nearest  surviv- 
ing relations  in  my  native  country  Ireland,*"  was  held  confined 
to  brotfaers  and  sisters,  living  in  Ireland  or  elste where,  {pp) 
A  bequest  of  a*  year's  wages  to  each  of  the  tei^tator's  servants 
over  and  above  what  may  be  due  to  them  at  his  decease,  ap- 
plies to  such  servants  only  as  are  usually  hired  by  the 
year.<y) 

[SOI]  Of  legacies  there  are  two  descriptions;  a  general 
l^acy,  and  a  specific  legacy,  (qq)   The  former  appellation  is^ 
expressive  of  snch  as  are  pecuniary,  or  merely  of  quantity.^ 
Under  the  denomination  of  specific  legacies  two  kinds  of 

(«)  Gill  V.  Shelley,  2  Russ.  &  Myl.  {oo)  Hinckley  v.  Maclarina^lMyL 

336.  &  Kee.  27.    Elmsley  v.  Young,  2 

(una)    Hussey    y.    Berkeley,    2  MyL  k  Keeo,  82. 

Bdcn's  Rep.  194.  \p)  Elmaley  v.  Young,  2  Myl.  & 

(a)  Pbpe  V.  ^Q?liitcombe,  3  Mer.  Keea,  780. 

Rep.  689.     Grant   v.    Lynam,  4  {pp)  Smith  t.  Campbell,  19  Ves. 

Ra88.292y  and  see  Brandon  V.  Bran-  400. 

doti/3  Bwanst.  319.  (g)  Booth  v.  Dean,  1  Myl.  & 

(flm)Moan8eyT«Blamire,4Rus8.  Keen,j660., 

3rt;                        '  (?7)  4  Bac.  Abr.  337,'42S.     3BI.V 

(o)Taberton  v.  Skeels,  1  Russ.  Com.  .512.      u                  '    .     . 
&  Myl.  687. 
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gifts  are  inoluded ;  as,  first,  where  a  certain  chattel  is  parti- 
cularly described,  and  distinguished  from  all  others  of  the 
^une  species;  as,  ''I  give  the  diamond  ring  presented  to 
me  by  A.'*  The  second  is  where  a  chattel  of  a  certain  spe- 
cies is  bequeathed  without  any  designation  of  it  as  an  indivi- 
dual chattel;  as,  *^  I  give  a  diamond  ring.'*  A  bequest  in 
the  former  mode  can  be  satisfied  only  by  the  delivery  of  tlie 
identical  subject;  and  if  it  be  not  found  among  the  testa- 
tor's effects  it  fails  altogether,  unless  it  be  in  pawn,  when 
the  executor  must  redeem  (qg)  it  for  the  legatee.  But  a  be- 
quest of  the  latter  description  may  be  fulfilled  by  the  de- 
livery of  any  thing  of  the  same  kind,  (r)  A  legacy  of  **  SOL 
for  a  ring"  is  a  general  pecuniary  legacy,  {rr) 

Although  the  courts  are  averse  from  construing  legacies 
to  be  specific,  {s)  yet,  if  the  words  clearly  indicate  an  inten- 
tion to  separate  the  particular  thing  bequeathed  from  the 
general  property  of  the  testator,  they  shall  have  that  opera^ 
tion.  Henoe,  under  some  circumstances,  even  pecuniary 
legacies  are  held  to  be  specific.  As  a  certain  sum  of  money 
in  a  certain  bag  or  chest,  {t)  or  in  navy  or  India  bills,  (s)  or 
[302]  the  bequest  of  a  sum  of  money  in  the  hands  of  A.,  (p) 
or  ^two' thousand  pounds,  the  balance  due  to  the  testator 
from  his  partner  on  the  last  settlement  between  them,  if  the 
testator  did  not  draw  such  money  out  of  trade  before  he 
died,  {w)  So  a  devise  of  a  rent-charge  out  of  a  term  for 
years,  (a;),  and  a  bequest  of  a  bond,  or  of  the  testator's  stock 
in  a  particular  fund,  have  been  thus  classed,  {y)  as  likewise 


{qq)  Ashbumer  v.  M'Guire,  2  15  Ves.  jun.  384. 

Bro.  Ch.  Rep.  113.    4  Bac.  Abr.  (o)  Hinton  v.  Pinke,  1  P.  Wms. 

355.  Swinb.  part  7>  s.  20.  504. 

(r)  2  Fonbl.  374,  note  O.    Purse  (u?)  Ellis  v.  Walker,  AmbL  310. 

v.Snaplin,  I  Atk.416.  Forrest,  227.  («)  Long  v.  Short,  I  P.  Wma. 

BroHsdon  v.  Winter,  AmbL  57.  403. 

(rr)  Apreece  V.  Apreece,  1  Ves.  (y)Ashbumerv.Macguire,2Bro. 

&  Bea.  364.  Ch.  Rep.  108.  Forrest  152.  Avelyn 

(«)  Ellis  V.  Walker,  AmbL  310.  v.  Ward,  1  Ves.  425.     I  Eq.  Cfc 

(0  Lawson  v.  Stitch,  1  Atk.  508.  Abr.  298.  Ashton  v.  Ashton,  3  P. 

(tt)  Pitt  V.  Ld.  Camelford,  3  Bro.  Wms.  384. 
Ch.Rep.  iCO.  Gillaumev.Adderley, 
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has  a  legacy  to  be  paid  out  of  the  profits  of  a  farm,  which 
the  testator  directed  to  be  carried  on.  {«)  And  a  bequest  of 
all  the  testator's  personal  estate  in  a  certain  town  has  been  so 
considered,  (a) 

In  like  manner  the  testator  may  carve  specific  legacies  out 
of  a  specific  chattel;  as  where  he  gives  part  of  the  debt  due 
to  him  from  A.,  it  will  be  a  specific  legacy.  (6)  So  a  bequest 
of  part  of  the  testator's  stock,  in  a  certain  fund  shall  bear 
the  same  construction,  (c)  But  a  testator  reciting  that  he  had 
1500/.  5  per  cents.,  gave  it  to  A.  and  then  gave  to  B.  all 
other  his  stocks  that  he  might  be  possessed  of  at  hb  death ; 
the  latter  bequest  is  not  specific,  but  is  liable  to  debts  in 
preference  to  the  former,  (d)  And  so  where  a  testator  gave  a 
number  of  legacies,  adding  ^'I  guarantee  my  estates  at  C. 
for  the  payment  of  the  above  legacies  :*'  and  he  in  a  subse- 
quent part  of  his  will  gave  many  other  legacies,  it  was  held 
that  the  first  class  of  legacies  were  not  specific,  and  fiiiling 
the.«states  at  C.  were  to  be  borne  by  the  general  personal 
estate,  {dd) 

So  where  A.  devised  to  his  wife  all  his  personal  estate  at 
B.,  this  was  held  to  be  a  spedfic  legacy ;  apd  the  same  as  if 
he  had  enumerated  all  the  particulars  there,  (e)  But  a  be* 
quest  of  a  cabinet  with  whatever  it  contains  "  except  money" 
will  not  pass  a  promissory  note  payable  to  the  testatrix  of  a 
date  anterior  to  the  will,  and  which  at  her  death  was  found 
in  the  cabinet,  (ee) 

On  the  other  hand,  a  mere  bequest  of  quantUy^  whether 
of  money  or  of  any  other  chattel,  is  a  general  legacy ;  as  of 
a  quantity  of  stock.  (/)  And  where  the  testator  has  not  such 

(z)  Mayott  v.  Mayott,  2  Bro.  Ch.  Walk.  Rep.  594. 

Rep.  135.    Vide  All  Souls'  College  {dd)  Willox  r.  Rhodes,  2  Russ. 

V.  Coddington,  1  P.  Wins.  698.  452. 

(a)  Sayer  v.  Saver,  Free.  Ch.  392.  {e)  2  FonbL  376.  Sayer  v.  Sayer, 

(6)  Heath  V.  Ferry,  3  Atk.  103.  2  Vem.  688. 

Nelson  v.  Carter,  5  Sim.  530.  {ee)  Read  v.  Stewart,  4  Russ.  69. 

(c)  Skece  v.  Thoriogton,  2  Ves.  (/)  1  P.  Wms.  540,  note.  Purse 

563.   See  2  Fonbl.  374,  note  O.    1  v.  Snaplin,  1  Atk.  414.    Sleech  v. 

P.  Wms.  640,  note  1.  Thorington,  2  Ves.  562. 

W)  Parrot  v.Worsfield,  1  Jac.  & 
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stock  al  hit  djaath^  socfa  becfoest  atiidunU  Co  a  drrection  to 
[SOS]  the  exeattor  to  procore  so  mueh  fttCK^  ibr  the  le- 
gatee, (g) 

On  a  bequest  of  1,0002.  long  annuities  <<  now  standing  in 
my  name. or  in  trust  forme/'  where  at  the  date  of  the  will, 
the  testatrix  had  no  long  anmdtieS)  but  had  1,000/.  3  per 
cent,  reduced  ammities,  it  was  held,  that^  that  sun  passed 
by  the  bequest.  (A) 

But  if  a  testator  gives  a  sum  in  stock,  standing  tn  ik 
name,  and  has  not  the  stack  described,  nor  any  other  stock, 
the  legacy  fails,  (f)  And  where  a  testator  being  indebted  oh 
mortgage^  and  possessed  of  SfiOOL  stock,  by  his  will  gave  to 
A.andB.  all  die  stock  he  had  in  the  3  per  cents.,  being 
about  5,000/«  except  fiOG/.  which  he  gave  to  C. ;  and  he  de^ 
vised  olher  specific  parts  of  his  property  to  be  sold,  and  the 
produce  to  be  applied  in  discharge  of  the  mortgage;  and 
afterwards  the  testator  sold  out  2,000/.,  part  of  the  5,000/., 
and  paid  off  the  mortgage  with  it:  this  was  held  to  have 
redeemed  the  legacy  pro  ianto,  and  that  the  spedflc  legatees 
could  have  no  relief  from  the  ihnds  by  the  will  appropriated 
for  payment  of  the  mortgage,  (i) 

So  the  purpose  to  which  a  general  legacy  is  to  be  ap- 
plied will  not.alterite  nature;  as  where  it  is  directed  to  be 
laid  out  in  kind.  (/)  Pers<»)al  annuities  given  by  will  are  also 
general  legacies,  (i/t)  The  same  legacies  may  be  specific  in 
one  sc^se,  and  peeuniaty  in .  another;  specifiic  as  given  out 
of  a  particular  fiiml»  and  not  out  of  the  estate  at  large;  pe« 
cuniary,  as  consisting  only  of  definite  sums  of  money,  lund 
not  amouoliog  taa-gift  of  the  fund  itself,  or  any  aliquot  part 
of  it.  {») 

(^)  Partridge  v.  Partridge,  Ca.  Cox's  Rep.  184. 

temp.  Talb.  227.  Mann  v.  Copland,  (0  Hinton  v.  Pink,  I  P.  Wms. 

2  Madd.  Rep.  223.  540. 

(JI)P6sticOHt  V.  Ley,  2  Jac.  &  0**)Humev.Bdward8,3Atk.G93.           { 

Walk.  207.  Lc#iM  V,  Lcwin,  2  Vtt.  417.  '* 

(0  Evaas  v.  Trip,  d  Mada.  Rep.  Fonbl.  378. 

91.  (n)  Smith  t.  Fitzgersid,  3  Ves.           j 

•     ik)  Humphreys  v.  Humphreys,  2  &  Bea.  5.                                                   I 
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In  a  case  before  Lord  Camden  C.  fats  brdship  took  the 
distinction  between  a  legacy  of  a  certain  sum  due  from  a 
particular  person,  and  a  legacy  of  such  debt  generally,  con« 
lidering  the  fiwmer  as  a  legacy  of  quantity,  the  latter  as  spe- 
cific (p)  So,  in  another  case,  where  after  the  following  be- 
quest ^'Igive  to  A.  one  thousand  four  hundred  pounds, 
"lor  which  I  have  sold  my  estate  this  day;''  the  testator 
received  the  whole  of  that  sum,  paid  it  into  his  banker's 
and  drew  out  one  thousand  one  hundred  pounds  of  the  mo- 
ney;  this  was  also  held  by  Lord  Batburat  C.  to  be  a  legacy 
of  quantity,  (p)  But  Lord  Thurlow  C.  disallowed  that  dis* 
tiDCiion;  {q)  and  held  a  legacy  of  ^the  prkicipal  of  A.'s 
''  band  for  three  thousand  five  hundred  pounds,'*  to  foe  a 
specific  legacy,  notwithstanding  the  sum  was  named*. 

A  legacy  to  a  natural  child,  of  ^  6,600/;  sterling,  or 
'*  50,000  current  rupees,"  afterwards,  described  as  ^'  now 
"  vested  in  the  East  India  Company's  bonds,"  and  dome- 
times  mentioned  as"  the  said  sum  of  5,000/;  sterling;"  Lord 
EldoD  held  not  specific  but  general;  as  a  demonetrative  le- 
gaqr,  with  a  fund  pointed  out.  (r) 

Such  are  the  different  species  of  legacies.  Tfaejr  are  next 
to  be  considered  as  lapsed  or  vested.  But  before  we  con- 
sider the  existing  law  it  must  be  premised,  Aat  as  regards  lega^ 
cies  to  children  or  other  issue  of  a  testator,  given  by  wiHtfmade 
after  1st  January  18S8,  the  law  as  respects  the  lapsing  of  such 
legacies  is  altered  so  as  to  prevent  the  probable  intention  of 
testators  being  defeated  by  the  law  of  coBStructioii  as  it  now 
exists;  lor  by  1  Viet.  c.  26,  t.  83,  it  is  enacted,  *'that 
where  any  person  being  a  child  or  other  issue  of  the  testator 
to  whom  any  real  or  personal  estate  shall  be  devised  or  be* 
queathed  for  any  estate  or  interest,  not  determinable  at  or 
before  the  death  of  such  person,  shall  die  in  the  lifetime  of 

(o)  2  P*  Wms.  330v  note  ] .    At-  (q)  Ashbumer  v.Macguife,2Bro. 

tomey  Genend  v.  Parkin,  Ambl.  Ch.  Rep.  113,  114. 

566.  (r)  C^QMae  v.  Adderlty,  la  Yes. 

\p)  Carteret.  ▼.  CarUret,  cited  2  jun.  384. 
Bro.  Ch.  Rep.  114. 
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the  testator  leaving  issue,  and  any  such  issue  of  such  person 
shall  be  living  at  the  time  of  the  death  of  the  testator,  such 
devise  or  bequest  shall  not  lapse,  but  shall  take  effect  as  if  the 
death  of  such  person  had  happened  immediately  after  the 
death  of  the  testator,  unless  a  contrary  intention  shall  appear 
by  the  will." 

It  is  a  general  rule,  that  if  a  I^ratee  die  before  the  testator, 
[304f]  the  legacy  shall  be  lapsed,  (s)  and  sink  into  the  re- 
siduum of  the  testator's  personal  estate ;  nor  is  it  an  excep- 
tion diat  the  legacy  is  left  to  A.,  his  executors,  administrators, 
or  assigns;  {i)  or  to  A.  and  his  heirs.  And  although  in  the 
bequest  of  a  legacy  to  A.  the  testator  should  express  an  in- 
tention that  it  should  not  lapse  in  case  A.  die  before  him, 
this  is  not  sufficient  to  exclude  the  next  of  kin.  (u)  Yet  a 
bequest  may  be  specially  framed,  so  as  to  prevent  its  lapse  on 
such  previous  death  of  the  legatee,  as  if  in  the  case  of  the 
death  of  A.  before  the  testator,  other  persons  are  named  to 
take,  for  instance,  A.*8  legal  representatives,  (r)  or  the  "  heir 
under  this  will;"  (w)  or  to  A.  B.  C.  *'or  to  their  heirs."  (ww) 
or  to  A.  ''and  failing  him  by  decease  before  me  to  his 
heirs,"  the  legacy  on  A.'s  so  dymg  shall  vest  in  such  nomi- 
nees, (x)  Nor  is  a  legacy  to  two  or  more  within  the  rule . 
for  it  is  settled,  that  a  legacy  to  several  persons  is  not  ex- 
tinguished by  the  death  of  one  of  them,  but  shall  vest  in  the 
survivor,  (y)  So  where  a  legacy  was  given  to  a  daughter 
for  life,  with  a  power  to  appoint  the  principal,  to  take  effect 
after  her  death,  and  if  no  appointment,  then  to  A.  and  B. 
and  the  daughter  died  in  the  lifetime  of  the  testator :  the 

(«)  4  Bac.  Abr.  387.    Elliott  v.  347.  Vauz  v.  Hendorson,  1  Jac.  & 

Davenport,  1  P.  Wins,  83.  Hutche-  Walk.  3S8. 

son  V.  Hammond,  3  Bro.  C.  C.  142.  (tow;  Gittings  v.M'Dermot,  sMyl. 

(0  Maybank  v.  Brooks,  1  Bro.  Si  Keen,  69. 

Ch.  Rep.  84.    Tidwell  v.  Ariel,  3  (a?)  Sibley  v.  Ckwk,  3  Atk.  672. 

Madd.  Kep.  403.    Bone  v.  Cook,  See  also  Sibthorpe  v.  Mozan,  3  Atk. 

M'Clei.  Rep.  16$.  580. 

(«)  Sibley  v.  Cook,  3  Atk.  572.  (y)  Northey  v.  Burbage,  Gilb. 

(o)  Bridge  v.  Abbott,  3  Bro.  C.  C.  Rep.  137.    Buffor  v.  Bradford,  3 

224.  Atk.220.  Ryderv.Wagcr,2P.Wm8. 

(w)  Rose  V.  Rose,  17  Vesey,  jun.  331. 
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court  beldi  that  A.  and  B.  took  unmediately  tvpon  the  testa- 
tcur's  death ;  that  their  intereBt  was  postponed  only  for  the 
sake  of  the  daughter^  and  that  it  made  no  difference  that  she 
might  have  defeated  the  gift  by  appointment,  if  she  had  sur- 
vived the  testator,  since  A.  and  B.  were  to  take  if  no  ap- 
pointment, {x)  But  where  two  several  legacies  were  given  to 
A.  and  B.,  and  in  case  A.  or  B.  died  without  lawful  issue, 
then  the  whole  of  the  said  two  legacies  to  go  to  the  survivor, 
his  executors,  administrators,  or  assigns,  and  A.  died  without 
issue  in  the  testator's  lifetime,  it  was  held  to  liave  lapsed,  tl^e 
contingency  on  which  it  was  given  over  being  too  remote. 
Nor  does  the  rule  extend  to  a  legacy  given  over  after  the 
death  of  the  first  legatee,  for  in  such  case  the  legatee  in  re- 
mainder shall  have  it  immediately,  (a)  Nor  will  a  legacy 
lapse  by  the  death  of  the  legatee  in  the  testator's  lifetime,  if 
he  is  to  take  in  the  character  of  trustee,  (j/) 

A  legacy  to  each  of  the  children  of  A.  B*  to  be  }iAid  on 
attaining  twenty-one,  without  benefit  of  survivorship,  will  not 
include  a  child  born  after  the  testator's  death,  (yy)      " 

By  1  Vict,  c.  S6,  s.  29,  it  is  enacted,  "  that  in  any  devise 
or  bequest  of  real  or  personal  estate,  the  words  '  die  without 
issue,'  or  '  die  without  leaving  issue,'  or  '  have  no  issue,' 
or  any  other  words  which  may  import  either  a  want  or  failure 
of  issue  of  any  person  in  his  Ufetime  or  at  the  time  of  his 
death,  or  an  indefinite  fiiilure  of  hb  issue,  shall  be  construed 
to  mean  a  want  or  failure  of  issue  in  the  lifetime  or  at  the 
time  of  the  death  of  such  person,  and  not  an  indefinite  &ilure 
of  his  issue,  unless  a  contrary  intention  shall  appear  by  the 
will,  by  reason,  &c.,"  as  in  the  act  stated. 

Os)  Cbatteris  v.  Young,  6  Madd.  Fonbl.  368,  note  G.  Humphreys  v. 

Rep.  30.  Howes,  1  Russ.  &  Myl.  639. 

(a)  1  And.  33,  pi.  82.    Miller  v.  (y)  See  Oke  v.  Heath,  1  Ves.  140. 

Warren,  2  Vem.  207.    Perkins  v.  Ecles  v.  England,  2  Vem.  468.    2 

Micklethwaite,  1  P.  Wms.  274.  Ry-  Fonhl.  399,  note  G.  and  H.    Earl 

der  V.   Wajfcr,  2  P.  Wms.  331.  of  Inchiquin  v.  French,  1  Cox's  Rep. 

Witting  V.  Baine,  3  P.  Wms.  U3.  1. 

I*anileyv.May,Prec.Ch.37.  Horns-  (yy)  Storrs  v.  Benbow,  2  Myl.^fc 

byv.Hom8by,Moseley,3l9.  Wood-  Keen,  46. 
ward  V,  Glassbrook,  2  Vem.  378.  2 
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A  bequest  by  tbe  obligee  to  one  of  joint  obligors  of  a  debt 
due  on  the  bond,  in  these  terms — "  I  remit  and  forgive  to 
**  T.  W.  the  sum  of  500/.  which  he  stands  indebted  to  me  on 
"  his  bond  ;  and  I  direct  the  said  bond  to  be  delivered  up  to 
**  kim  and  cancelled^ '-^i^  merely  a  personal  legacy  to  T.  W., 
and  lapses  by  his  death  in  the  lifetime  of  the  testator ;  for, 
notwithstanding  the  terms  in  which  it  is  bequeathed,  such  a 
bequest  does  not  operate  by  way  of  equitable  release^  or  as 
an  extinguishment  of  the  debt.  Therefore  the  surviving 
co^bligor,  and  the  representatives  of  the  deceased  legatee, 
are  not  discharged  from  the  payment  of  the  money  due  on 
the  bond,  {z) 

A  legacy  is  also  lapsed  if,  before  the  condition  on  which 
it  is  given  by  the  will  be  performed,  the  legatee  die,  or  if  he 
[305]  die  before  it  is  vested  in  interest,  (a) 

So  where  a  bequest  was  to  a  son  of  the  testator  on  his 
accomplishing  his  apprenticeship,  with  the  dividends  in  the 
mean  time  for  maintenance,  and  in  case  he  should  die 
before  he  aecomplished  his  apprenticeship,  then  and  in  such 
case  to  other  children,  and  the  legatee  died,  having  accom- 
plished his  apprenticeship  in  the  testator's  lifetime,  it  was  held 
a  lapsed  legacy,  (b)  And  where  an  estate  was  devised,  charged 
with  two  several  legacies  to  A.  and  B.,  and  in  case  A.  or  B. 
died  without  lawful  issue,  then  the  whole  of  the  said  two 
legacies  to  go  to  the  survivor,  his  executors,  &c.  and  A.  died 
without  issue  in  the  testator's  lifetime,  the  legacy  was  held 
to  have  lapsed,  the  contingency  on  which  it  was  given  over 
being  too  remote,  (c) 

A  legacy  given  to  A.  to  be  paid  to  him,  his  executors,  fte. 
within  twelve  months  after  the  death  of  B.  '*  in  case  B.  shall 
happen  to  survive  my  wife^^'  and  B.  having  died  in  tbe  fife- 
time  of  the  testator's  wife,  the  latter  words  were  construed 

[z)  Icon  V.  Butler,  3  Price  Rep.  ^ft)  Humberstonev.StaBtoiiylVea. 

34,  and  see  Toplis  v.  Baker,  2  Cox's  &  Bea.  386. 

Rep.  118.  (c)  Massey  v.  Hudson,  a  Meriv. 

(a)  2  Fonbl.  368.     1  Bac.  Abr.  130. 
410. 
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widb  reference  only  to  the. time  of  paymeat«  and  not  to  make 
void  the  legacy.  (6) 

But  a  testator  havii^  bequeathed  a  sum  of  lon^  annuities 
to  bis  wife  forUfey  gave  the  capital  after  her  death  to  A.^  if 
he  should  be  living  at  her  decease^  and  if  not  to  A.'s  aon>  and 
A.  outlived  the  wife^  but  both  be  and  the  wife  died  in  the 
testator's  lifetime ;  it  was  held,  that  the  legacy  to  A.  lapsed, 
and  that  the  gift  to  the  son  did  not  take  effect,  (bb) 

And  wliere  a  legacy  was  given  to  the  separate  use  of  a 
married  woman^  during  the  joint  lives  of  her  and  her  husband, 
and  ni  case  she  survived  himi  to  her  absolutely,  but  if  she 
did  not  survive  him,  to  such  person  as  she  should  by  will  ap- 
|Mnatj  and  indefault  of  appointment j  to  her  next  of  kin,  ex- 
ck»ve  of  her  husband,  and  she  died  in  the  lifetime  of  her 
husband  and  the  testator,  it  was  held  that  the  legacy  lapsed,  (c) 

We  have  already  seen,  that  if  a  legacy  be  left  to  A.,  pay- 
able to  him  at  a  certain  age,  it  is  a  vested  and  transmissible 
inter^t  in.  him,  debitum  in  prasenii,  though  solp&ndwm  in 
futuro  :  That  it  is  otherwise,  if  the  legacy  be  left  to  him  at 
or  if,  or  when,  or  as  soon  as  he  attains  such  age*  (cc)  The 
distinction  was  borrowed  firom  the  civil  law,  and  adopted  by 
our  courts,  not  so  much  from  its  intrinsic  equity,  as  from  its 
prevailing  in  the  spiritual  courts ;  for  since  the  Chancery,  as 
will  be  hereiafter.  shewn*  has  a  concurrent  jurisdiction  wida 
tbem  in  respect  to  the  re^c^^very  of  legacies,  it  is  reasonable 
tfa^  there,  sboidd  be  a  conformity  in  4heir  deoimns^  and  that 
the  subject  should  have  the  same  measure  of  justice^  to  what- 
soever court  he  may  resort.  But  if  such  legacies  be  charged 
OD  a  real  estiate,  or  upon  land  to  be  purchased  with  the  re- 
sidue of  a  personal  estate,  (cO  in  either  case  they  sbaH  equally 

ib)  Mssaey  v*  Hadson,  % '  M«rit.  v.  Metcalfe,  l  Vera.  462.    Gordon 

130.  V.  Raines,  3  P.  Wms.  138*    Awm. 

ihh)  Williams  t.  Jones,  1  Russ.  2  Vem.  t99.    Clobberie's  case,  2 

517.  Ventr.  342.     Smell  v.  Dee,  2  Salk. 

(p)  Balcor  v.  Hanbwryi  3  Rass.  416.   Dawson  y.  Ki&et,  l  Bro.  Ch. 

340.  Rep.   119.    Knight  v.  Knight,  2 

icid  Vid^3$gmi,   17U  I72.      2  Sim.  &  Stu.  490. 
Fonbl.  371,  noteK.  Blois  v.  Bids,         {d)  Harrison  v.  Naylor,  2  Cox's 

2  Ventr.  347.    2  Ch.  155.    Collins  Rep.  247. 
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lapse  for  the  benefit  of  the  heir ;  for  with  regard  to  deTiaes 
affecting  lands,  the  ecclesiastical  courts  have  no  concurrent 
jurisdiction,  and  therefore  the  distinction  does  not  extend  to 
them,  ifi)  If,  as  I  have  before  stated,  the  legacy  be  made  to 
carry  interest,  though  the  words  "  to  be  paid**  or  "  payable" 
are  omitted,  it  is  vested  and  transmissible.  (/)  So  if  the  be- 
[306]  quests  be  to  A.  for  life,  and  after  the  death  of  A.  to  B., 
the  bequest  to  B.  is  vested  on  the  death  of  the  testator,  and 
will  not  lapse  by  the  death  of  B.  in  the  hfetime  of  A.  {g) 

Where  a  will  recited  the  probability  that  the  legatee  was 
not  living,  and  gave  him  a  legacy  upon  express  condition 
that  he  should  return  to  England,  and  personally  claim 
of  the  executrix  or  in  the  church  porch ;  and  that  if  he 
should  not  so  claim  within  seven  years,  he  was  to  be  presumed 
dead,  and  the  legacy  to  fall  into  the  residue :  the  legatee  not 
having  returned,  and  dying  abroad  within  seven  years.  Lord 
Eldon  held  that  the  legacy  was  not  due ;  the  existence  of 
the  legatee,  though  appearing  otherwise,  being  to  be  proved 
by  the  particular  means  prescribed,  and  therefore  not  within 
the  cases  from  the  civil  law,  where,  the  end  being  obtained, 
the  means  were  not  essential.  (A) 


(e)  4  Bac.  Abr.  393.  2  Bl.  Com. 
513.  1  £q.  Ca.  Abr.  395.  Duke 
of  Chandos  v.  Talbot,  2  P.  Wms. 
601.     2  Fonbl.  373,  note  M. 

(/)  2  Fonbl.  371,  note  K.  Qob- 
berie's  case,  2  Yentr.  342.  Fallen 
V.  Serjeant,  2  Chan.  Ca.  155.   Sta- 

?leton  y.   Cheele,    2    Vem.   673. 
lerbert  v.  Parsons,  2  Yes.  263. 
Fonereau  v.  Fonereau,  3  Atk.  645. 


id)  2  Fonbl.  371,  note  K.  Amm. 
2  Ventr.  347.  Northey  v.  Strange, 
I  P.  Wma.  342,  566.  Dairel  v. 
Molesworth,  2  Yem.  378.  Tmi- 
stall  V.  Bracken,  Ambl.  167.  Daw- 
son V.  Killet,  1  Bro.  Ch.  Rep.  119> 
181. 

(A)  Tulk  v.  Hottlditch,  1  Yes.  & 
Bea.  248. 
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SECT.  11. 

Of  the  executor^ 8  assent  to  a  legacy — on  what  principle  ne- 
cessary — what  shall  amount  to  such  assent — Assent  ex^ 
press  or  impUed — absolute  or  conditional — has  relation  to 
the  testator's  death^^when  once  made,  irrevocable — when 
incapable  of  being  made. 

But  the  bequest  of  a  legacy i  whether  it  be  general  or  specifici 
transfers  only  an  mchoate  property  to  the  legatee.  To  ren- 
der it  complete  and  perfectj  the  assent  of  the  executor  is 
requisite,  (a)  On  him  all  the  testator's  personal  property  is  de- 
volved, to  be  applied  in  the  first  place,  to  the  payment  of  debts ; 
and,  therefore,  before  he  can  pay  any  legacies  with  safety/ 
he  is  bound  to  see  whether,  independently  of  them,  a  fund 
has  been  left  suflScient  for  the  demands  of  creditors. 

In  case  the  assets  prove  inadequate,  the  legacies  must  abate 
or  fidl  altogether,  according  to  the  extent  of  the  deficiency. 
[307]  If,  on  a  failure  of  assets,  he  pay  legacies,  he  makes 
himself  personally  responsible  for  the  debts  to  the  amount  of 
such  legacies.  Hence,  as  a  protection  to  the  executor,  the 
law  imposes  the  necessity  of  his  assent  to  a  legacy  before  it 
can  be  absolutely  vested ;  and  such  assent  when  once  given, 
is  considered  as  evidence  of  assets,  and  an  admission  on  the 
part  of  the  executor  that  the  fund  is  competent.  (&) 

If  without  the  assent  of  the  executor,  the  legatee  take  pos- 
session of  the  thing  bequeathed,  the  executor  may  maintain 
an  action  of  trespass  against  him.  (c)  Nor  even  in  case  of  a 
specific  legacy,  whether  a  chattel  real  or  personal  be  in  the 


(a.  3  Bac.  Abr.  84.    2  Bl.  Com.  ViTms.  645: 

513.    Harg.  Co.  LLtt.  111.    Aleyn.  (b)  Off.  Ex.  27, 28. 

39.    Abney  v.  Miller,  2  Atk.  598.  (c)  Off.  Ex.  27, 223.  3  Bac.  Abr. 

Mead  v.  Lord  Orrery,  3  Atk.  240.  84.    4  Bac.  Abr.  444.    Dyer,  254. 

Farrington  v.  Knighdy,  1  P.  Wms.  Keilw.  128. 


554.    Bennet  v.  Whitehead,  2  P. 
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custody  or  possession  of  the  legatee,  and  the  assets  be  folly 
adequate  to  the  payment  of  debts,  has  he  a  right  to  retain 
it  in  opposition  to  the  executor,  by  whom  in  such  case  an 
action  will  lie  to  recover  it.  (rf)  Nor,  has  such  legatee  autho- 
rity to  take  possession  of  the  legacy  without  the  executor's 
assent,  although  the  testator  by  his  will  expressly  direct  that 
he  shall  do  so  ;  for,  if  this  were  permitted,  a  testator  might 
appoint  all  his  effects  to  be  thus  taken  in  fraud  of  his  credi- 
tors, (e)  And  where  stock  in  the  public  funds  is  bequeathed 
specifically,  the  Bank  cannot  refuse  to  permit  the  executor 
to  transfer  it,  he  not  having  assented  to  the  legacy,  (ee)  Yet 
previously  to  the  assent  of  the  executor  a  legatee  has  such 
an  interest  in  the  thing  bequeathed,  as  that,  in  case  of  his 
death  before  it  be  paid  or  delivered,  it  shall  go  to  his  re« 
[308]  presentative,  (/)  or,  in  case  of  the  outlawry  of  the 
legatee,  shall  be  subject  to  the  forfeiture,  (g) 

If  A.  release  by  will  a  debt  due  to  him  from  B.,  it  is  the 
better  opinion  that  the  assent  of  the  executor  is  necessary  to 
give  effect  to  the  testator's  intention ;  for  although  on  the 
one  hand  it  may  be  alleged  that  the  party  to  whom  the  debt 
is  bequeathed  must  necessarily  have  it  by  way  of  retainer, 
and  that  such  a  clause  operates  rather  as  an  extinguishment 
than  as  a  donation,  and  therefore  that  it  needs  no  such 
assent  as  where  there  is  to  be  a  transfer  of  the  property :  yet 
on  the  other  hand,  a  debt  so  released  is  regarded,  with 
great  reason,  in  the  light  of  a  legacy,  and,  like  other 
legacies,  not  to  be  sanctioned  by  the  executor,  in  case  the 
estate  be  insuiScient  for  the  payment  of  debts.  But  as  soon 
as  the  executor  assents,  and  not  before,  it  shall  be  effectually 
discharged,  (/i) 


(d)  Mead  v.  Lord  Orrery,  3  Atk.  (^)  Vide  Off.  Ex.  29. 

240.    Off.  Ex.  222, 223.  (A)  Off.  Ex.  29,  30.    Rider  v. 

(e)  Off.  Ex.  223.  Wager,  2  P.  Wms.    332.     Vide 
{fie)  Franklin  v.  Bank  of  Eng-  Fellowes  v.  MitcheU,  1  P.  Wms. 

land,  1  Russ.  575,  and  9  Barn.  &  83.    Sibthorp  v.  Moxam,  3  Atk. 

Cress.  156.  580. 
(/)  Off.  Ex.  28. 
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With  respect  to  what  shall  constitute  such  assent  on  the 
part  of  the  executor,  the  law  has  for  this  purpose  prescribed 
DO  specific  form;  a  very  slight  assent  is  held  sufficient,  (i)  It 
may  be  either  express  or  implied,  absolute  or  conditional. 

The  executor  may  not  only  in  direct  terms  authorize  the 
legatee  to  take  possession  of  the  legacy,  but  his  concurrence 
[309]  may  be  inferred  either  from  indirect  expressions  or 
particular  acts.  And  such  constructive  permission  shall  be 
equally  available.  Thus,  for  instance,  if  the  executor  con- 
gratulate the  legatee  on  his  legacy ;  or  if  a  horse  is  be- 
queathed to  A.,  and  the  executor  requests  him  to  dispose  of 
it ;  or  if  B.  proposes  to  purchase  the  horse  of  the  executory 
and  he  directs  B.  to  buy  it  of  A. ;  or  if  the  executor  himself 
purchase  the  horse  of  A.,  or  merely  ofier  him  money  for  it ; 
this  in  either  case  amounts  to  an  assent  by  implication  to  the 
legacy,  (t)  So  where  A.,  the  devisee  of  a  term,  granted  it 
to  the  executor,  his  acceptance  of  the  grant  from  A.  was 
held  to  be  an  implied  permission  that  the  term  should  be 
A/s  to  grant.  (0  So  where  J.  S.  seised  in  fee  of  a  foreign 
pkatation,  devised  it  to  A.,  and  the  executor  granted  a  lease 
of  it  for  years,  reserving  rent  in  trust  for  A.,  this  was  ad* 
judged  a  sufficient  assent,  (m) 

If  a  term  be  devised  to  A.  for  life,  remainder  to  B.  the 
assent  of  the  executor  to  the  devise  to  A.  shall  operate  as  an 
assent  of  the  devise  over  to  B.,  and  vests  an  interest  in  him 
accordingly,  (n)  So  an  assent  to  such  estate  in  remainder  is 
an  assent  to  the  present  estate :  (o)  For  the  particular  estate 
and  the  remainder  constitute  but  one  estate,  {p)  But  if  a 
lessee  for  years  bequeath  a  rent  to  A.,  and  the  land  to  B.,  the 
[310]  executor's  assent   that  A.  should  have  the  rent,   is 

(i)  Noel  V.  Robinson,   1   Vem.  368. 

94.  S.  C.  460.   S.  C.  2  Yentr.  358.  (n)  Com.    Dig.  Admon.   C.    6. 

4  Bac.  Abr.  445.  10  Co.  47  b.     I  Roll.  Abr.  620. 

(k)  4  fiac.  Abr.  445.    Off.  Ex.  Plowd.  545,  in  note.    Adams  v. 

226.    Com.   Dif?.  Admon.  C-  6,  Price,  3  P.  Wms.  12. 

Shep.  Touchs.  456.  Co)  Com.  Dig.  Admon.  C.  6. 

(/;  Off.  Ex.  226.  (p)  Off.  Ex.  236. 

(m)  Noel  V.  Robinson,  2  Ventr. 
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no  assent  that  B.  should  have  the  land,  because  the  rent  and 
the  land  are  distuict  legacies;  but,  under  special  circnm- 
stanceS)  an  executor's  assent  to  one  legacy  may  enure  to  an- 
other, as  if  the  case  last-mentioned  be  reversed :  The  exe- 
cutor's assent  that  B.  should  have  the  land  seems  to  imply 
his  assent  that  A.  should  have  the  rent ;  for  the  necessity  of 
the  executor's  assent  is  established  with  a  view  to  creditors ; 
now  to  them  the  land  is  equally  unproductive,  whether  it 
passes  to  B«  charged  with  the  rent,  or  not;  and  also,  as  it 
was  the  testator's  intention  that  B.  should  hold  the  land  sub- 
ject to  the  rent  to  A.,  the  executor's  assent  to  B/s  having 
the  land  shall,  in  conformity  to  the  will,  be  construed  an 
assent  to  the  legacy  to  A.  {q)  So  an  assent  to  a  devise  of  a 
lease  for  years  is  an  assent  to  a  condition  or  contingency 
annexed  to  it:  As,  if  there  be  a  devise  of  a  term  to  the  tes- 
tator's widow,  so  long  as  she  continues  unmarried;  and  if 
she  marry,  then  of  a  rent  payable  out  of  the  land ;  the  exe- 
cutor's assent  to  the  devise  of  the  term  is  an  assent  to  that 
of  the  rent  in  case  of  the  devisee's  marriage,  (r) 

An  assent  may  also  be  absolute  or  conditional.  If  it  be  of 
the  latter  description,  the  condition  must  be  precedent :  As, 
where  the  executor  assents  to  the  devise  of  a  term,  if  the 
devisee  will  pay  the  rent  in  arrear  at  the  testator's  death.  In 
that  case,  if  the  condition  be  not  performed,  there  is  no 
assent :  but  if  the  assent  be  on  a  conditon  subsequent,  as 
[311]  provided  the  legatee  will  pay  the  executor  a  certain 
sum  annually :  such  condition  is  void,  and  a  failure  in  per> 
forming  it  shall  not  divest  the  legatee  of  his  legacy,  (s)  The 
state  of  the  fund  may  req  uire  the  executor  to  impose  a  con- 
dition precedent  to  his  payment  of  the  legacy;  but  if  he  once 
part  with  it,  he  has  no  right  to  clog  it  with  future  stipula- 
tions, and  make  that  legacy  conditional  which  the  testator, 
gave  absolutely,  (t) 

(?)  Off.  Ex.  237.  Ex.  238.    4  Bac.  Abr.446.    Leon. 

(r)  Com.  Dig.  Admon.  C.  6.     1  130,  131. 

Roll.  Abr.  620.  (0  Off.  Ex.  238. 
(*)  Com.  Dig.  Admon.  C.  8.  Off. 
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^he  assent  of  an  executor  shall  have  relation  to  the  time 
of  the  testator's  death*  Hence,  if  A.  devise  to  B.  his  term  of 
years  in  tithes,  in  an  advowson,  or  in  a  house  or  land,  and 
after  the  testator's  death,  and  before  the  executor's  assent, 
tithes  are  set  out,  the  church  becomes  void,  or  rent  from  the 
under  tenant  becomes  payable,  the  assent  by  relation  shall 
perfect  the  legatee's  title  to  these  several  interests,  (u)  So 
such  assent  shall  by  relation .  confirm  an  intermediate  grant 
by  the  legatee  of  his  legacy,  (o) 

If  an  executor  once  assent  to  a  legacy,  he  can  never  after- 
wards retract,  and,  notwithstanding  a  subsequent  dissent,  a 
specific  legatee  has  a  right  to  take  the  legacy,  {w)  and  has  a 
lien  on  the  assets  for  that  specific  part,  and  may  follow 
them.  And  an  action  at  law  lies  against  an  executor  to  re- 
cover a  specific  chattel  bequeathed,  after  his  assent  to  the 
bequest,  (x) 

If  a  term  is  devised  to  A.,  and  the  executor,  before  he 
[Sl£]  assents  to  the  devise,  take  a  new  lease  of  the  same 
land  to  himself  for  a  larger  term  in  possession,  or  to  commence 
immediately,  the  term  devised  is  merged,  so  that  it  cannot 
pass  to  A,,  although  the  executor  should  afterwards  as- 
sent (y)    An  assent  to  a  void  legacy  is  also  void,  {z) 

Such  is  the  nature  of  an  executor's  assent  to  a  legacy. 
We  have  already  seen  that  he  is  competent  to  give  it  before 
probate,  (a)  But  if  he  has  not  attained  the  age  of  twenty- 
one  years,  he  is  incapable  by  the  above-mentioned  statute 
3S  Geo.  8,  c.  87,  (i)  of  the  functions  of  an  executor,  and  there- 
fore his  assent  is  of  no  validity,  (e) 


(s)  Off.  Ex.  249.  M  Plowd.  626. 

(9)  Ibid.  250.  (a)  Vide  aupra,  46. 

(w)  Ibid.  227.    4  Bac.  Abr.  446.         {b)  Svpra,  31. 
Mead  v.  Lord  Orrery,  3  Atk.  238.  (c)  Vide  Com.  Dig.  Admon.  £. 

Kjg)  Doe  V.  Guy,  3  East,  120.  Off.  Ex.  224. 
(y)  Off.  Ex.  228. 
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SECT.  III. 

When  a  legacy  is  to  be  paid — to  wAom*— ^  payment  in  the 
case  of  infant  legatees — of  a  married  woman — of  a  condi* 
tional  payment  of  a  legacy — of  payment  of  interest  on 
legades'^of  such  payment  where  the  legatees  are  infants 
*of  the  rate  of  interest  payable  on  legacies* 


On  the  same  principle  that  the  assent  of  an  executor  to  a 
legacy  is  necessary,  he  cannot,  before  a  competent  time  has 
elapsedi  be  compelled  to  pay  it.  The  period  fixed  by  the 
l81S]  civil  law  for  that  purpose,  which  our  courts  have  also 
prescribed,  and  which  is  analogous  to  the  statute  of  distribu- 
tion, (as  will  be  hereafter  seen,)  is  a  year  from  the  testator's 
death,  during  which  it  is  presumed  he  may  fully  inform  him- 
self of  the  state  of  the  property,  (a)  An  executor  therefore 
who  pays  over  the  residuary  estate  six  months  after  probate, 
cannot  plead  plene  administravit  in  discharge  of  his  testator's 
liability  on  a  covenant,  (aa)  And  where  an  executor  by  mis* 
take  made  payments  in  respect  of  an  annuity,  before  the  party 
was  entitled  to  receive  it,  he  was  permitted  to  retain,  them 
out  of  the  future  payments  of  the  annuity.  (6) 

Legacies  to  C,  **  and  to  the  heir  of  his  body,"  to  M.  "  to 
be  secured  to  her  and  the  heirs  of  her  body,**  to  F.  "  and  to 
her  issue,"  are  absolute  legacies :  So  a  legacy  to  a  female, 
when  and  if  she  should  attain  twenty-one,  to  her  sole  and  se- 
parate use,  and  in  case  of  her  death  leaving  children,  her 
share  to  go  to  her  children,  vests  an  absolute  interest  in  the 
legatee  on  her  attaining  twenty-one:  (66)  but  a  legacy  to  S. 

(a)  4  Bac.  Abr.  434.    Smell  v.  287. 

Dee,  2  Salk.  415,  pi.  2.  {bb)  Home  v.  PiUans,  2  Myl.  & 

iaa)  Davis v.BUckweU,  9Bing. 5.  Keen,  15. 
(b)  Livesey  v.  Livesey,  3  Russ. 
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''and  to  her  heirs/'  (say  children)  S.  is  only  entitled  for 
life,  (c) 

Legacies  to  each  of  five  nephews  and  nieces^  or  to 
their  respective  child  or  children,  should  any  die  without 
child,  such  share  to  revert  to  the  residuary  legatee:  each  of 
the  nephews  and  nieces  who  survive  the  testator  takes  his  or 
her  legacy  absolutely,  (ce) 

If  a  legacy  to  ui  infant  be  payable  at  twenty-one,  and  be 
die  before,  his  representative  cannot  claim  it  till,  in  case  he 
had  lived,  he  would  have  come  of  age;  {d)  unless  it  be  pay- 
able with  interest,  and  then,  as  we  have  seen,  such  repre- 
sentative has  a  right  immediately  to  receive  it.  (dd)  If  a 
legacy  be  payable  out  of  land  at  a  future  day,  although  given 
with  interest  in  the  mean  time,  if  the  legatee  die  before  the 
day  of  payment,  the  court  will  not  direct  the  legacy  to  be 
raised  until  the  time  for  payment  arrives,  although  it  will 
secure  a  personal  fund  for  a  future  or  contingent  legatee,  (e) 
But  where  a  will  directed  that  certain  legacies  "  were  to  be 
paid  on  the  land,"  but  expressed  neither  the  time  nor  the 
manner  in  which  they  should  be  raised;  nor  did  it  appear, 
as  the  fact  was,  that  the  estate  was  a  reversion:  the  court 
held,  that  as  a  reversion  was  as  capable  of  being  sold  or 
mortgaged  as  any  other  estate,  the  legacies  should  be  raised 
and  paid  with  interest  from  the  testator's  death,  and  not  from 
the  time  of  the  estate  falling  in.  In  case  a  legacy  be  left  to 
A.  at  twenty-one,  and  if  he  die  before  twenty-one,  then  to 
B. ;  and  A.  die  before  he  attains  that  age,  B.  shall  be  enti- 
tled to  the  legacy  immediately;  for  he  does  not  claim  under 
A.,  but  the  devise  over  is  a  distinct,  substantive  bequest,  to 


(c)  Crawford  v.  Trotter,  4  Madd.  Harriton  v.  Buckle,  1  Stra.  233, 

Rep.  361.  480.     Roden  v.  Smith,  Ambl.  588. 

(ec)  Montagu  v.Nucella,!  Ru88.  Fonnereau  v.  Fomiereau,  1  Vez. 

165.  118.    Green  V.  Figot,  1  Bro.  Ch. 

id)  Luke  v.  Aldeme,  2  Vem.  31.  Rep.  105.    Hearle  v.  Greenbank,  1 

Anon,  ib.  199.  Papworth  v.  Moore,  Vez.  307.    Crickett  v.  Dolby,   3 

283.  Chester  V.  Painter,  2  P.  Wms.  Vea.  jun.  10.     Vide  supra,  171. 

336.  (e)  Gawler   v.    Standerwick,    2 

idd)  4  Bac.  Abr.  434,  in  note.  Coz's  Rep.  15. 
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take  effect  on  the  contingency  of  A.*8  dying  during  hia  mi- 
nority, (e) 

But  where  legacies  were  given  to  A.  B.  and  C,  the  three 
co-heiresses  of  the  testator,  to  be  paid  at  their  respective 
marriages,  and  if  either  of  them  should  die,  her  l^acy  to 
go  to  the  survivors,  and  one  of  them  died  unmarried ;  it  was 
held,  that  the  survivors  should  not  receive  the  legacy  of  the 
deceased  before  their  respective  marriages:  for  the  condi- 
tion, though  not  repeated,  was  annexed  to  the  whole,  whe- 
[314]  ther  it  accrued  by  survivorship,  or  by  the  original  de- 
vise. (/) 

A  bequest  of  stock  to  trustees,  upon  trust  to  pay  the  diri- 
dends  from  time  to  time  to  a  married  woman,  for  her  sepa- 
rate use,  is  an  unlimited  gift  of  the  dividends,  and  conse- 
quently passes  the  capital,  (g) 

Where  a  legacy  was  given  on  condition  to  be  void  in  case 
the  legatee  should  succeed  to  an  estate  in  the  event  of  the 
death  of  A.  without  issue  of  her  body,  payment  was  decreed 
in  the  lifetime  of  A.,  and  without  security  for  refunding,  (h) 
And  where  30,000/.  South  Sea  annuities  were  given  to  trus- 
tees in  trust  to  pay  the  dividends  to  A.,  until  an  exchange 
of  certain  lands  should  be  made  between  him  and  B.,  and 
then  the  capital  to  be  equally  dirided  between  them,  and  B. 
died  before  the  time  limited  by  the  will  for  making  the  ex- 
change expired,  A.  was  held  to  be  absolutely  entitled  to  the 
whole  legacy.  (|) 

A  testator  gave  a  specific  bequest  to  A.,  and  directed  that 
in  consideration  of  the  bequest  A.  should  pay  his  debts,  and 
made  A.  his  residuary  legatee  and  executor :  it  was  held, 
that  the  payment  of  the  debts  was  a  condition  annexed 
to  the  specific  bequest,  and  if  A.  accepted  the  bequest  he 


(e)  1  £q.  Ca.  Abr.  299>   300.  (g)  Haig  v.  Swiney,  1  Sim.  & 

Laundy  v.  Williams,  2  P.  Wms.  Stu.  487. 

478.  (A)  Fawkes  v.  Gray,  18  Ves.  131. 

(/)  Moore  v.  Godfrey,  2  Vern.  (t)    Lowther    v.    Cavendish,   1 

620.  Eden's  Rep.  99. 
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was  bound  to  pay  the  debts^  though  they  should  far  exceed 
the  amount  of  the  property  bequeathed  to  him.  (t) 

A  legacy  was  given  upon  condition  '^that  the  legatee 
"  shoidd  change  the  course  of  life  he  had  too  long  followed, 
'*  and  give  up  low  company,  frequenting  public-houses,'*  &c* 
The  court  held  that  it  was  such  a  condition  as  it  would  carry 
into  effect:  and  the  evidence  not  being  conclusive,  an  inquiry 
was  directed,  following  the  words  of  the  bequest  (k)  But 
where  an  allowance  was  bequeathed  to  a  feme  copert,  on  con* 
dition  that  she  lived  apart  from  her  husband,  the  court  held 
the  bequest  to  be  good,  and  the  condition  void,  as  contra 
boHOs  mores.  {[) 

A  legacy  was  given  to  three  persons,  to  be  paid  as  soon  as 
the  legatees  should  arrive  in  England,  or  claim  the  same, 
provided  they  should  arrive  or  claim  the  same  within  three 
years  after  the  testator's  death ;  and  if  they  should  not,  part 
of  the  amount  of  the  legacies  to  go  oven  The  legatee  over 
claiming  the  legacy,  a  reference  was  directed  to  the  Master, 
to  inquire  whether  the  three  persons  had  arrived  in  England, 
or  claimed  the  legacy  within  the  three  years,  (m)  Afterwards 
one  of  the  legatees  arrived  in  England,  and  made  his  claim 
after  the  time  specified :  it  was  held,  the  condition  was  not 
performed,  although  the  legatee  was  ignorant  till  then  of  the 
will,  or  of  the  testator's  death,  and  no  advertisement  had 
been  made  for  legatees,  (n) 

But  in  a  subsequent  case,  where  a  testator  gave  one 
hundred  pounds  to  each  of  the  children  of  his  sisters,  pro- 
vided they  claimed  the  same  within  five  years  after  his  de- 
cease, by  writing  under  their  hands,  delivered  to  his  execu- 
tors, and  no  claim  was  made  by  the  children  in  the  manner 
prescribed,  but  within  the  five  years  a  bill  was  filed  by  the 

(t)   Messenger  v.  Andrews,    4        (m)    Buigess   v.    Robinson,    1 

Russ.  479.  Madd.   172,  and  see  Careless  v. 

ikj  Tattersallv.  Howell,  2Meriv.  Careless,  1  Meriv.  Rep.  384,  and 

Rep.  26.  S.  C.  19Ves.  601. 

(/)    Brown  v.  Peck,   1   Eden's         (n)  Burgess  v.Robinson,  3  Meriv. 

Rep.  140.  Rep.  7. 
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residuary  legatees  to  have  the  estate  adminiBtered»  it  was 
held,  that  the  filing  of  a  hill  was  equivalent  to  a  claim,  though 
the  legatees  were  not  parties  to  the  suit,  (n) 

Where  a  legacy  was  given  on  conditioni  that  the  legatee 
married  with  the  consent  in  writing  of  the  executorsj  and  he 
afterwards  married  with  their  approbation,  but  it  was  not 
expressed  in  writing:  it  was  held,  that  the  legatee  was  enti- 
tled to  the  legacy,  and  that  the  consent  of  an  'executor  who 
had  not  acted  was  not  necessary*  (o) 

A  legacy  was  given  upon  condition  that  the  legatee  notified 
to  the  executor  of  the  testator  his  willingness  to  release  cer* 
tain  claims,  and  he  filed  his  bill.  The  court  held  that  he 
had  forfeited  his  right  to  the  legacy,  (p)  But  where  a  testa- 
tor gave  to  his  son  for  life  the  interest  of  a  mortgage  upon 
an  estate  of  which  he  was  tenant  for  life  in  remainder  at  the 
testator's  death,  and  also  the  furniture  in  certain  houses, 
upon  condition  of  his  executing  a  release  of  all  claims  he 
might  have  upon  the  testator's  estate,  and  of  his  not  contest- 
ing the  will,  though  the  son  lived  fourteen  months  after  the 
testator's  death  without  executing  a  release,  and,  upon  his 
first  hearing  the  will,  had  expressed  his  dissatisfaction,  and 
an  intention  of  filing  a  bill:  yet  the  circumstance  of  his 
never  having  paid  any  part  of  the  interest  of  the  mortgage, 
his  having  entered  into  possession  of  the  furniture  and  ex- 
ercised acts  of  ownership,  together  with  certain  expressions 
of  assent  in  his  letters,  were  held  to  be  evidence  of  his  ac- 
ceptance, (q) 

A  testator  authorized  his  executors,  at  any  time  before 
T.  L.  attained  the  age  of  twenty-six  years,  to  raise  by  sale  of 
a  sufficient  part  of  certain  stock,  any  sum  of  money  not  ex- 
ceeding 600/.,  and  to  pay  and  apply  the  same  towards  the 
preferment  or  advancement  in  life,  or  other  the  occasions  of 

(fi)  ToUner  v.  Marriott,  4  Sim.  Rep.  110. 

19.  (9)  Earl  of  Northnmberland  v. 

(o)  WoTthington    v.    Evans,    1  Marquis  of  Granby,  1  Eden's  Rep. 

Sim.  &  Stu.  165.  489. 

(p)  Vernon  v.  Bethell,  2  Eden's 
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T.  L.  as  the  said  executors  should  think  proper;  and  at  the 
age  of  twenty-six  he  gave  the  600/.  to  T.  L.  absolutely.  The 
executors  declined  to  act,  and  the  court  refused  to  give  the 
60M.  to  T.  L.  before  twenty-six,  without  referring  it  to  the 
Master  to  inquire  whether  T.  L.'s  situation  required  the  600/. 
or  any  part  thereof  to  be  advanced,  (r) 

The  next  object  of  inquiry  is,  to  whom  a  legacy  shall  be 
paid.  And  here  the  executor  must  be  careful  to  pay  it  into 
that  hand  which  has  authority  to  receive  it. 

It  is  a  general  rule,  that  he  has  no  right  to  pay  it  to  the 
father,  or  any  other  relation  of  an  infant,  without  the  sanc- 
tion of  a  court  of  equity ;  («)  and  even  in  the  case  of  an  adult 
child,  such  payment  is  not  good,  unless  it  be  made  by  the 
consent  of  the  child,  or  be  confirmed  by  his  subsequent  rati- 
fication. (/) 

Cases  occur  where  an  executor  has,  with  the  most  honest 
intentions,  paid  the  legacy  to  the  father  of  the  infant,  and  has 
been  held  liable  to  pay  it  over  again  to  the  legatee  on  his 
coming  of  age.  And  although  such  cases  have  been  attended 
with  many  circumstances  of  hardship  in  respect  to  the  execu- 
tor, yet  he  has  been  held  responsible,  on  the  policy  of  ob- 
viating  a  practice  so  dangerous  to  the  interest  of  infants,  and 
so  naturally  productive  of  domestic  discord.  The  chfld  must 
in  case  of  such  payment  either  acquiesce,  or  resort  to  the 
fkther ;  or,  which  is  in  effect  the  same,  institute  a  suit  against 
[SI 5]  the  executor,  who  will  of  course  require  the  father  to 
refund,  (u)  Thus  legacies  of  one  hundred  pounds  a-piece 
were  bequeathed  to  four  infants ;  the  executor  paid  the  lega* 
dea  to  the  father,  and  took  his  receipt  for  them :  when  one 
of  the  legatees  came  of  age,  who  was  about  ten  years  old  at 
the  time  of  payment,  the  father  told  him,  that  he  had  such  a 

(r)  Lewis  v.  Lewis,  1  Cox's  Rep.  («)  1  Eq.  Ca.  Abr.  300.    Cooper 

162.  V.  Thornton,  3  Bro.  Ch.  Rep.  96, 

(#}  4  Bac.  Abr.  429.    1   Chan.  186.    4  Bum.  Eccl.  L.  321.    Hol- 

Ca:245.  loway  v.  Collins,  Chan.  Ca.  245. 

(0  4  Bac.  Abr.  431.    Cooper  v.  3  Ch.  Ca.  168. 
Thornton,  3  Bro.  Ch.  Rep.  97. 
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legacy  of  his  in  bis  hands,  but  could  not  pay  it  immediately, 
and  requested  him  not  to  apply  to  the  executor,  at  the  same 
time  promising  that  be  would  .himself  pay  it  The  son  ac- 
quiesced for  fourteen  or  fifteen  years,  during  which  period 
his  father  and  he  carried  on  a  joint  trade,  and  then  became 
bankrupts.  On  a  commission  taken  out  against  the  son,  ibis 
legacy,  among  other  things,  was  assigned  for  the  benefit  of 
his  creditors ;  and  the  assignee  filed  a  bill  against  the  execu- 
tor, for  an  account  and  payment  of  the  legacy,  when  it  was  de- 
creed accordingly  by  the  Master  of  the  Rolls,  but  without 
interest ;  and  the  decree  affirmed  by  the  Lord  Chancellor  on 
an  appeal.  His  lordship,  however,  on  the  hardship,  of  the 
case,  ordered  the  deposit  to  be  divided.  (/)  It  appears  from 
the  regbtrar*s  book,  that  in  the  above  case  evidence  was  read, 
that  the  testator  on  his  death  bed  gave  direction,  that  the  ex- 
ecutor should  pay  the  legacies  to  the  father  of  the  infants, 
that  he  might  improve  the  money  for  their  benefit,  (tc)  But 
[316J  although  that  circumstance,  if  true,  rendered  the  case 
still  harder,  yet  it  could  not  influence  the  decision,  since  the 
evidence  ought  not  to  have  been  received.  It  were  dangerous 
to  admit  proof,  that  a  legacy  given  to  one  person  was  ordered 
to  be  paid  to  another,  {w)  If  the  direction  had  appeared  on 
the  face  of  the  will,  the  decree  doubtless,  would  have  been 
different,  (x)  So,  where  A.  left  a  legacy  of  a  hundred  pounds 
to  each  of  the  three  children  of  B.,  and  appomted  C.  her  exe- 
cutor, leaving  him  the  bulk  of  her  estate,  provided  he  paid 
those  three  legacies  within  a  year  afiier  her  death :  The  de- 
fendant within  that  period  paid  into  the  children's  own  hands 
their  several  legacies;  the  eldest  of  whom  was  then  sixteen 
years,  the  second  fourteen,  and  the  youngest  only  nine :  on  her 


(0  Dagley  v.  Tolfcrry,  1  Eq.  Ca.  Cooper  v.  Thornton,  3  Bro.  Ch. 

Ab.  300.     1  P.  Wms.  285.     S.  C.  Rep.  96. 

Gilb.  Rep.  103.   S.  C.  4  Burn.  Eccl.  (to)  Cooper  v.  Thornton,  3  Bro. 

L.321.    S.C.  Ftcie  also  PhiUps  v.  Ch.   Rep.   96.      Vide  Maddoz  v. 

Paget,  2  Atk.  81,  and  Cooper  v.  Staines,  2  P.  Wms.  421. 

Thornton,  2  Bro.  Ch.  Rep.  96.  (or)  Vide  infra, 

{u)  1    P.    Wms.   286,   in    note. 
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coming  of  age,  they  filed  their  bill  against  the  executor  to 
be  paid  their  respective  legacies ;  suggesting  that  their  father 
had  embezzled  the  money,  and  was  insolyent,  and  that  the 
payment  was  a  fraud :  The  defendant  in  his  answer  denied 
all  knowledge  of  the  money's  ever  having  come  to  the  father's 
hands :  The  Lord  Chancellor  held  at  first,  that  as  the  exe- 
cutor paid  these  legacies  to  save  a  forfeiture  of  what  he  him- 
self took  under  the  will,  he  ought  not  to  pay  them  over 
again ;  but,  on  farther  consideration,  conceiving  the  point  to 
be  very  doubtful,  his  lordship  recommended  a  compromise ; 
and  the  defendant  agreeing  to  pay  fifty  pounds,  to  be  divided 
[317]  between  the  three  plaintiffs,  without  costs  on  either  side, 
they  were  ordered  to  release  their  legacies,  (y) 

The  rule,  howler,  is  not  so  harsh,  as  that  in  all  possible 
cases  an  executor  shall  be  liable  to  pay  over  again  legacies 
of  infants,  which  he  shall  have  paid  to  their  parents.  (») 
Thus,  where  A.  bequeathed  to  J.  S.  a  hundred  pounds  to 
be  equally  divided  between  himself  and  his  family,  the  execu- 
trix paid  the  legacy  to  J.  S.,  who  had  a  wife  and  seven  chil- 
dren, six  of  whom  were  adults,  and  the  seventh  an  infant : 
Eleven  years  after  the  youngest  had  come  of  age,  and  the 
legacy  never  having  been  demanded,  they  filed  their  bill 
against  the  executrix  for  the  same,  insisting  that  the  payment 
to  their  father  was  invaUd :  It  was  held,  that  according  to 
the  terms  of  the  will,  the  legacy  was  properly  paid  to  J.  S.; 
and  that  it  belonged  to  him  as  trustee  to  divide  it :  And  even 
on  supposition,  that  the  payment  was  wrong,  the  great 
laches,  and  long  acquiescence  of  the  plaintiffs  precluded  them 
firom  all  remedy,  (o)  But  where  A.  bequeathed  his  personal 
estate  to  trustees,  in  trust  to  pay  six  hundred  pounds  to  an 
infant,  and  directed  that  such  of  his  legatees  as  might  be  in- 
fants at  the  time  of  his  decease,  should  receive  interest  at 
the  rate  of  five  per  cent,  till  their  respective  legacies  should 

(y)  Philips  V.  Paget.  2  Atk.  80,  (a)  Cooper  v.  Thornton,  3  Bro. 
81.  Ch.  Rep.  96. 

(r)  IMd.  81. 
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be  paid,  namely,  at  their  age  of  twenty-one  years ;  it  was 
faolden,  that  the  executors  could  not  justify  paying  any  part 
[318]  of  the  principal  to  the  infant,  or  to  his  use,  before  that 
time,  except  for  absolute  necessaries,  (b) 

In  case  a  legacy  be  too  inconsiderable  in  point  of  value,  to 
bear  the  expenceof  an  application  to  the  Court  of  Chancery,  it 
seems  an  executor  will  be  justified  in  paying  it  into  the  hands 
of  the  infant,  or,  which  amounts  to  the  same  thing,  to  the 
father ;  (c)  but  in  general  he  is  not  warranted  in  so  doing, 
unless  he  be  clearly  authorized  by  the  will.  And  if  a  suit 
be  instituted  in  the  spiritual  court  for  ^n  infant's  legacy  by 
the  father  to  have  it  paid  into  his  hands,  an  injunction,  (d) 
or  prohibition,  {e)  will  be  granted. 

But  an  executor  may  discharge  himself  from  all  responsi- 
bility on  this  head  by  virtue  of  the  'St^t.  36  Geo.  3,  e.  52, 
s.  32,  by  which  it  is  enacted,  that  where,  by  reason  of  the  in- 
fancy, or  absence  beyond  the  seas,  of  any  legatee,  the  exe- 
cutor cannot  pay  a  legacy  chargeable  with  duty  by  virtue  of 
that  act,  (that  is  to  say)  given  by  any  will  or  testamentary 
instrument  of  any  person  who  shall  die  after  the  passing  of 
that  act,  it  shall  be  lawful  for  him  to  pay  such  legacy,  after 
deducting  the  duty  chargeable  thereon,  into  the  Bank  of  Eng- 
land, with  the  privity  of  the  accountant-general  of  the  Court 
of  Chancery,  to  be  placed  to  the  account  of  the  legatee,  for 
payment  of  which  the  accountant-general  shall  give  his  certi- 
[319]  ficate,  on  production  of  the  certificate  of  the  commis- 
sioners of  stamps  that  the  duty  thereon  hath  been  fully  paid ; 
and  such  payment  into  the  bank  shall  be  a  suflScient  discharge 
for  such  legacy,  which  when  paid  in  shall  be  laid  out  by  the 
accountant-general  in  the  purchase  ofSper  cent,  consolidated 
annuities,  which,  with  the  dividends,  thereon,  shall  be  trans- 

(6)  4  Bac.  Abr.  433.    Davies  v.  Bilson  v.  Saunden,  Bonb.  240. 

Austen,  3  Bro.  Ch.  Rep.  178.  id)  Rotheram  v.  Fanahaw,  3  Atk. 

(c)  4  Burn.  Eccl.  L.  321.    1  Ch.  629.  Per  Ld.  Hardwicke,  C.  ar^ 

Ca.  245.    Philips  v.  Paget,  2  Atk.  endo. 

81.     Com.  Dig.  Chancery  (3  G.  6).  (e)  4   Bac.  Abr.  429,  in  note. 

Vidt  Seton  v.  Seton,  2  Bro.  Ch.  Godb.  243. 
Rep.   61S.      Off.    Ex.    219,    220. 
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fienred  or  paid  to  the  persoo  entitled  thereto,  or  otherwise 
applied  for  his  benefit,  on  application  to  the  Court  of  Chan- 
cery by  petition,  or  motion,  in  a  summary  way. 

But  the  executor  is  not  bound  so  to  pay  the  legacy  into  the 
bank  till  the  expiration  of  a  year  from  the  testator's  death. 

Where  personal  property  is  bequeathed  for  life,  with  re- 
mainder over,  and  not  specifically,  it  is  a  general  rule  that  it 
be  converted  into  three  per  cenis^  subject  in  the  case  of  a  real 
security  to  an  inquiry,  whether  it  will  be  for  the  benefit  of 
all  parties.  (/) 

But  this  general  rule  does  not  attach  upon  property  of  a 
testator,  who  makes  his  will,  and  dies  in  India,  leaving  pro- 
perty, and  a  family  there,  unless  the  parties  come  to  this 
country,  and  then  the  person  in  remainder  is  entitled  to  have 
the  fund  brought  here  and  invested,  (g) 

It  has  been  decided,  that  if  an  executor  have  a  general 
power  to  divide  a  sum  of  money  among  children  at  his  dis- 
cretion, and  he  make  an  unreasonable  disposition,  it  will  be 
controlled  in  a  court  of  equity,  (h)  As,  where  A.  having  two 
daughters,  one  by  a  former  marriage,  and  the  other  by  a  se- 
cond, devised  his  estate  to  his  wife,  to  be  distributed  between 
his  daughters  as  she  should  think  fit,  and  she  gave  a  thousand 
pounds  to  her  own  daughter,  and  only  a  hundred  to  the 
other ;  an  equal  distribution  was  decreed,  (i)  In  like  man- 
ner where  A.  having  appointed  his  two  daughters  his  execu- 
tnces,  gave  them  four  hundred  pounds,  to  be  distributed 
among  diemselves  and  their  brothers  and  sisters,  according 
to  their  necessity,  as  the  executrices,  in  their  discretion 
should  think  fit ;  the  court  settled  the  dbtribution,  and  decreed 
[390]  a  double  share  to  one  of  the  children,  as  standing  in 
greater  need  of  it.  (k)    But  where  the  testator  left  a  legacy 


7Vei 


)  Hiowe  V.  Earl  of  Dartmouth,  v.  Alexander,  2  Ves.  640.    Upton 

es.  juo.  137.  V.  Prince,  Ca.  temp.  Talb.  72. 

iSl)  Holland  v.  Hughes,  16  Ves.  (t)  Wall  v.  Thurbome,  1  Vem. 

jim.  111.  355. 

(i)  4  Bac.  Abr.  340.    Gibson  v.  {k)  Com.  Dig.  Chan.  (4  W.  11). 

Kiiiven,  1  Vem.  66.    Thomas  v.  City  of  London  v.  Richmond,  2 

Thomaa,  2  Vem.  513.    Alexander  Vem.  421. 
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to  his  wife,  and  executrix,  to  be  disposed  of  among  their 
children  in  such  manner  as  she  should  think  fit ;  it  was  held 
that  if  she  make  an  inequality,  the  court  will  not  enter  into 
the  motives  of  it  unless  it  be  illusory,  and  if  she  give  a  mere 
trifle  to  one  of  them ;  and  even  in  that  case  if  the  child's 
misbehaviour  has  been  very  gross,  it  shall  not  be  varied. 
And  it  seems  now  settled,  that  in  cases  where  an  executor 
has  such  a  discretionary  power,  he  may  give  a  larger  share 
to  one  of  the  objects  than  to  another,  provided  the  share 
of  both  be  substantial,  and  not  illusory  or  merely  nomi- 
nal. (/) 

Where  a  legacy  was  given  to  A.,  but  if  the  executors  afker 
named  should  think  it  more  for  his  advantage  to  have  it 
placed  out  and  to  pay  him  the  interest  for  life,  as  they  in 
their  discretion  should  think  fit,  and  directing  that  after  his 
decease  the  said  sum  sh6uld  be  divided  among  his  children, 
and  for  default  of  children  over :  one  of  the  executors  being 
dead,  and  the  other  having  renounced,  the  legacy  was  held 
to  be  absolute  in  the  legatee,  (m) 

A  testator  expressed  his  will  and  desire,  that  one-third  of 
the  principal  of  his  estate  and  effects  should  be  left  entirely 
to  the  disposal  of  his  wife,  among  such  of  her  relations  as 
she  might  think  proper,  after  the  death  of  his  sisters.  The 
wife  died  without  making  any  disposition,  and  it  was  held  a 
trust  for  her  next  of  kin  at  the  time  of  her  death,  (fi) 

If  a  legacy  be  given  to  a  married  woman,  it  must  be  paid 
to  the  husband.  So  where  a  legacy  was  given  to  a  married 
woman  living  separate  from  her  husband  with  no  mainte- 
nance, and  the  executor  paid  it  to  the  wife,  and  took  her  re- 
ceipt for  it,  yet  on  a  suit  instituted  by  the  husband  against 
the  executor,  he  was  decreed  to  pay  it  over  again  with  in- 


(/)  Maddison  v.  Andrews,  1  Ves.  and  Butcher  v.  Butcher,  9  Ves. 

57.     Vide  also  Alexander  v.  Alex-  jim.  382. 

ander,  2  Ves.  640.   Swift  v.  Greg-  (m)  Keates  v.  Burton,  14  Ves. 

son,  1  Term  Rep.  432.    Nisbett  v.  jnn.  434. 

Murray,  5  Ves.  jun.  149.     Long-  (n)  Birch  v.  Wade,    Ves.  &  Bea. 

more  v.  Broom,  7  Ves.  jun.  124,  198. 
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terest.  (o)  It  hath  also  been  adjudged,  that  if  the  husband 
and  wife  are  divorced  ^  mensd  et  thoro,  and  the  legacy  is  left 
[S21]  to  her,  the  husband  alone  may  release  it;  (/>)  and, 
consequently,  to  him  alone  it  is  payable.  But  the  execu- 
tor, in  cases  where  the  husband  has  made  no  provision  for 
the  wife,  may  decline  paying  such  legacy,  if  it  amounts  to 
the  sum  of  two  hundred  pounds,  unless  he  will  make  an 
adequate  settlement  on  her.  (q)  Nor  will  the  Court  of  Chan- 
cery interpose  in  his  favour,  but  on  the  same  terms ;  (r)  un- 
less the  wife  appear  in  court  and  consent  to  his  receiv- 
ing it.  (s)  And  if  a  woman,  who  is  or  has  been  married,  is 
entitled  to  a  legacy,  the  court  expects  a  positive  affidavit, 
that  the  legacy  has  not  been  in  any  manner  settled,  before  it 
will  direct  payment  to  her.  (i) 

Nor  does  the  court  confine  its  interposition  in  favour  of 
the  wife,  and  compel  a  provision  for  her  against  those  per- 
sons only,  who  are  seeking  to  obtain  her  property  by  the  as* 
ustance  of  the  court ;  but  in  extension  of  the  principle  of 
those  cases,  in  which  equity  restrains  the  husband  from  pro- 
ceeding in  the  ecclesiastical  court  because  that  jurisdiction 
cannot  enforce  a  settlement  for  the  wife,  will  entertain  a  bill 
by  a  married  woman  against  an  executor  or  administrator, 
and  the  husband  praying  for  a  provision  out  of  a  legacy  be- 
queathed to  her,  or  out  of  a  share  of  an  intestate's  estate,  to 
whom  she  is  next  of  kin.  («) 

(o)  Palmer  v.  Trevor,  1  Vem,  63&,    Adams  v.  Peirce,  3  P.  Wms. 

201.    4  Bum.  Eccl.  L.  332.    L.  of  11.    Brown  v.  Elton,  t6.  202. 

Test  265.  (*)  WiUats  v.  Cay,  2  Atk.  ^7. 

(p)  4  Bac.  Abr.  433.    1  Roll.  Milner  v.  Colmar,  2  P.  Wms.  641. 

Abr.  343.   2  Roll.  Abr.  301.   S.  C.  Parsons  v.    Dunne.    2   Ves.    60. 

Moore,  665.    Rye    v.    Fuljambe,  Sed  vide  ex  parte  Higham,  2  Ves. 

6S3.    Stephens  v.  Totty,  Cro.  Eliz.  579. 

908.    Stephens  v.  Totty,  Noy,  45.  (t)    Hough  v.   Ryley,   2  Cox's 

Motam  V.  Motam,  1   Roll   Rep.  Rep.  157. 

426.    S.  C.  5  Buls.  264.    Cham-  («)  Lady  Elibank  v.  Montolieu, 

berhdn  V.  Hewson,  Salk.  115,  pi,  5  Ves.  jun.  737.    See  Wright  v. 

4.    S.  C.  Ld.  Raym.  73.    S.  C.  Rutter,  2  Ves.  jun.  276.    Meales 

5  Mod.  69>  and  12  Mod.  89.  v.  Meales,  5  Ves.  jun.  517,  in  note, 

(q)  Lady  Elibank  v.  Montolieu,  and  Canr  v.  Taylor,  10  Ves.  jun. 

5  Ves.  jun.  742,  in  note.  578,  and  t^/ra,  490. 

(r)  Milner  v.  Colmar,  2  P. Wms. 

t2 
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If  a  legacy  be  left  to  the  senior  six  clerk,  to  be  divided  be- 
tween himself  and  the  other  six  clerks,  it  seems  that  it  ought 
to  be  paid  to  the  senior,  and  that  it  would  not  be  incum- 
bent on  the  executor  to  make  any  inquiry  respecting  the 
others,  (w) 

A  legacy  bequeathed  to  a  charity  established  out  of  Eng- 
land, must  be  paid  to  the  persons  whom  the  testator  has  se- 
lected as  the  instruments  of  his  benevolence,  (ww) 

Commissioners  of  bankrupt  may  assign  a  legacy  left  to  a 
bankrupt  before  his  bankruptcy  ;(j?)  and  although  it  be  left 
after  his  certificate  has  been  signed  by  the  creditors  and 
commissioners,  if  before  its  allowance  by  the  Lord  Chan- 
cellor; (y)  consequently,  in  such  case  the  legacy  must  be  paid 
to  the  assignees. 

Although,  as  it  has  been  already  stated,  payment  by  an 
executor  of  a  debt  by  simple  contract,  before  the  breach  of 
the  condition  of  a  bond,  is  good,  and  shall  not  be  impeached 
by  its  happening  aftierwards,  (z)  yet  payment  of  a  legacy 
under  the  same  circumstances  shall  not  be  allowed.  It  was, 
[322]  indeed,  formerly  held,  that  such  bond  should  not  hinder 
the  payment  of  a  legacy,  because  it  was  uncertain  whether 
the  bond  would  be  ever  forfeited,  but  that  the  executor 
should  pay  the  legacy  conditionally,  and  take  security  of  the 
legatee  to  refund  in  the  event  of  a  forfeiture  of  the  obliga- 
tion, (a)  And  in  all  cases,  where  a  suit  was  instituted  in  the 
spiritual  court  to  compel  an  executor  to  pay  a  legacy  with- 
out a  security  from  the  legatee  to  refund  in  case  of  a  defi- 
ciency of  assets,  the  Court  of  Chancery  would  grant  a  prohi- 
bition; (6)  yet  that  practice  no  longer  exists.     Equity  will 


(w)  Per  M.  R.  arguendo.  Cooper  (z)  Supra,  282. 

v.  Thornton,  3  Bro.  Ch.  Rep.  99.  (a)  3  Bac.  Abr.  84.     1  Roll.  Abr. 

(WW)  Emery  v.  Hill,  I  Russ.  112,  928.    4  Bum.  Eccl.  L.  332.    Noel 

and  cases  there  cited.  v.  Robinson,  2  Ventr.  358. 

(a?)  Cooke's  B.   L.   371.    Com.  (6)  4  Burn.  Eccl.  L.  332, 333. 

Dig.  Bankrupt  (D.  16).    Toulsou  Grove  v.  Sanson,  1  Chan.  Ca.  149. 

V.  Grouty  2  Vern.  433.  Noel  v.  Robinson,  2  Ventr.  358. 

(y)  IVedway  v.  Bourn,  2  Burr.  S.  C.  1  Vern.  93. 
716. 
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not  now  interfere^  (c)  but  will  compel  a  legatee  to  refund 
where  the  estate  proves  insufficient,  whether  security  has 
been  given  for  such  a  purpose  or  not.  (d) 

A  legacy  must  be  paid  in  the  currency  of  the  country,  in 
which  the  testator  was  resident  at  the  time  of  making  the 
will.  Thus  it  has  been  decided,  that  where  a  party  living  in 
Ireland,  or  in  the  West  Indies,  give  legacies  by  his  will  ge- 
nerally, they  are  payable  according  to  the  currency  of  those 
respective  countries,  (e)  Nor  is  the  case  varied  by  the  lega- 
tee's residing  in  England;  (/)  nor  by  the  testator's  having 
[S33]  left  effects  partly  here  and  partly  abroad,  unless  he 
shall  have  separated  the  funds,  and  charged  the  legacies  on 
his  English  property,  (g)  If  he  has  given  some  legacies  de- 
scribed as  sterling,  and  others  without  such  description,  the 
former  are  payable  in  sterling  money,  the  latter  in  the  cur- 
rency of  the  country  where  the  testator  resided.  (A)  In  like 
manner,  if  a  testator  living  in  England  bequeath  a  legacy, 
whether  of  a  single  sum  of  money,  or  of  an  annuity  charged 
on  lands  in  another  country  it  shall  be  paid  in  England,  and 
in  English  money,  and  without  any  deduction  for  the  ex- 
penses of  its  remittance,  (f) 

In  regard  to  the  payment  of  interest  on  a  legacy,  it  was 
formerly  held,  that  in  case  of  a  vested  legacy  charged  on 
lands  yielding  immediate  profits,  and  no  time  of  payment 
mentioned  in  the  will,  interest  should,  in  respect  of  such 
profits,  be  made  payable  from  the  death  of  the  testator  ;  {k) 
or  that  a  legacy  given  out  of  a  personal  estate  consisting  of 

(fi)  Anon.  1  Atk.  491.    Hawkins  466. 
V.  I>ay,  Ambl.  160.  (g)  Ibid.  Pearson  v.  Garnet,  2 

(rf)  Noel  V.  Robinson,  1  Vera.  Bro.  Ch.  Rep.  47. 
93,  94.     Hawkins  v.  Day,  Ambl.         (A)  Saunders  v.  Drake,  2  Atk. 

162.  465.    Pearson  v.  Garnet,  2  Bro. 

(e)  Holditch  v.  Mist,  1  P.  Wms.  Ch.  Rep.  38.    Malcolm  v.  Martin, 

696,  note  2.     2  P.  Wms.  88,  89,  3  Bro.  Ch.  Rep.  50. 
note  1.   Saunders  v.  Drake,  2  Atk.         (f)  Wallis  v.   Briffhtwell,  2  P. 

465.  Pearson  v.  Garnet,  2  Bro.  Ch.  Wms.    88.    Holditch  v.    Mist,  1 

Rep.  38.  Malcolm  v.  Martin,  3  Bro.  P.  Wms.  696. 
Ch.  Rep.  50.    Cockerell  v.  Barber,         (k)  4  Bac.  Abr.  439.  Maxwell  v. 

16  Ve«.  jnn.  461.  Wettenhall,  2  P.  Wms.  26.     2  Bl. 

(/)  Saunders  v.  Drake,  2  Atk.  Com.  513. 
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mortgages  bearing  interest,  or  of  money  in  the  public  funds, 
the  dividends  of  which  are  paid  half-yearly,  should  for  the 
same  reason  carry  interest  from  the  same  period;  (I)  or  that 
interest  on  a  specific  legacy,  where  it  produces  interest,  should 
be  computed  from  the  time  of  the  testator's  death:  it  being 
severed  from  the  rest  of  his  estate,  and  specifically  appro- 
priated for  the  benefit  of  the  legatee,  it  should  therefore  carry 
[824]  interest  immediately,  (k)  But  if  a  legacy  were  given 
generally  out  of  the  personal  estate,  and  no  time  specified  by 
the  testator,  such  legacy  should  carry  interest  only  from  the 
expiration  of  the  year  next  after  his  decease,  on  the  principle 
that  the  executor  might  be  reasonably  allowed  that  time  for 
the  collecting  of  the  effects.  (/)  So  it  was  held,  that  if  a  le- 
gacy were  given,  charged  on  a  dry  reversion,  it  should  carry 
interest  from  a  year  next  after  the  death  of  the  testator:  inas- 
much as  a  year  was  a  competent  time  for  a  sale,  {m)  But  the 
rule  that  the  payment  of  interest  should  dependon  the  funds 
being  productive  or  barren,  is  now  exploded :  and,  generaDy 
speaking,  interest  for  a  legacy  is  payable  only  from  a  year 
after  the  death  of  the  testator:  Although  he  should  have 
left  stock  only,  and  no  other  property,  yet  now  no  interest 
would  be  given,  upon  legacies  bequeathed  by  him  till  the  end 
of  a  year  next  after  his  death,  (n) 

Simple  contract  debts  of  another  person  charged  by 
the  will  of  a  testator  upon  his  real  estates,  are  legacies, 
and  carry  interest  from  the  death  of  the  testator  at  four  per 
cent,  (fi) 

If  an  annuity  be  given  by  the  will,  it  shall  commence  im- 
mediately from  the  testator's  death,  and,  consequently,  the 


(/)  MaxweU  v.  WettenhaU,  2  P.  (/)  Maxwell  v.  Wcttcnhall,  2  P. 

Wms.  26,  and  note  2.    Uoyd  v.  Wms.  26,  27.    Lloyd  v.  William^ 

Williams,   2  Atk.  108.     Beckford  2  Atk.  108. 

V.  Tobin,  l  Vee.  308.    Bilson  v.  (»)  Maxwell  v.  WettenhaU,  2  P. 

Saunders,  Bunb.  240.    Stonehouse  Wms.  26. 

V.  Evflyn,  3  P.  Wms.  253.  (»)  Gibson  v.  Bolt,  7  Ves.  jun. 

(k)  Lawson   v.    Stitch,    1    Atk.  96, 97. 

608.   Slecch  V.  Thorington,  2  Ves.  (o)  Shirt  v.  Westby,  l6  Ves.  jun. 

563.  393. 
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first  payment  shall  be  made  at  the  expiration  of  a  year  next 
after  that  event.  But  if  a  sum  of  money  be  directed  by  the 
will  to  be  placed  out  to  produce  an  annuity,  whether  that  is 
to  be  considered  as  a  legacy  payable  at  the  end  of  the  year 
as  an  annuity  payable  from  the  testator's  death,  seems  to  be 
a  doubtful  point  (p) 

An  annuity  however,  given  by  will,  with  a  direction  that 
it  shall  be  paid  monthly,  the  first  payment  is  to  be  made  at 
the  end  of  a  month  after  the  testator's  death,  {q) 

If  an  annuity  be  given  by  will,  or  if  directions  are  given  to 
lay  out  as  much  money  as  will  produce  a  certain  annual  in- 
terest, the  annuitant  is  not  to  suffer  a  diminution  of  income 
by  the  conversion  of  the  five  per  cents  into  four  per  cents,  but 
the  deficiency  is  to  be  made  good  out  of  the  testator's  estate 
in  the  hands  of  the  executor,  or  by  sale  from  time  to  time  of 
portions  of  the  stock  invested,  (qq) 

If  a  portion  of  the  testator*s  estate  not  required  for  the 
payment  of  debts  and  legacies  be  invested  at  the  time  of  his 
death  upon  securities  carrying  interest,  the  tenant  for  life  of 
the  residue  is  entitled  to  such  interest  from  the  time  of  the 
death  of  the  testator,  (r) 

Although  the  interest  of  residue  goes  with  the  capital,  that 
of  particular  legacies  does  not,  even  supposing  it  be  the  pay- 
ment, and  not  the  vesting,  that  is  postponed.  Therefore 
where  no  direction  is  given  as  to  surplus  interest,  and  the 
capital  is  made  payable  at  a  future  time,  the  surplus  interest 
falls  into  the  residue,  (s)  And  where  legacies  are  given  upon 
trust  to  accumulate  the  interest  and  dividends,  such  accumu- 
lated interest  and  dividends  will  not  pass  by  a  gift  over  of  the 
principal  sums,  unless  the  court  is  satisfied  by  a  reference  to 
other  clauses  of  the  will,  that  the  interest  and  dividends  were 
omitted  in  the  gift  over  by  clerical  mistake,  (ss) 

ip)  Gibson  v.  Bott,  7  Ves.  jun.  Russ.  370. 

96,  97.  (t)  Angerstein  v.  Martin,  1  Turn. 

Iq)  Houghton  v.  Franklin,  1  Sim.  232.     Hewitt  v.  Morris,  ib.  241. 

&  btu.  390.  is)  Leake  v.  Robinson,  2  Meriv. 

(qq)  Davies  v.  Wattier,  1  Sim.  Rep.  384. 

&  Stu.  463.     May  V.  Bennett,  1  {ss)  Harvey  v.  Cooke,  4  Russ.  34. 
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[325]  If  a  legacy,  whether  vested  or  not,  be  payable  on  a 
certain  day,  and  the  will  be  silent  in  respect  to  interest,  it  is 
a  general  rule,  that  the  interest  shaU  commence  only  from 
that  time:  for  it  is  given  for  delay  of  payment,  and,  conse- 
quently, till  the  day  of  payment  arrives,  no  interest  can  accrue 
to  the  legatee.  (J)  Hence,  as  we  have  seen,  {u)  if  a  legacy  be 
left  to  A.  to  be  paid  at  twenty-one,  and  he  die  before,  his  re- 
presentative shall  wait  till  he  would  have  attained  that  age, 
unless  it  were  made  payable  with  interest.  Nor  is  it,  in  such 
cases,  a  question  of  construction,  as  whether  the  payment  is 
suspended  on  account  of  the  imbecility  of  the  party,  or  with 
a  view  to  the  benefit  of  the  estate.  The  rule  I  have  just  stated 
is  technical,  established  in  the  ecclesiastical  court,  and  adopt- 
ed by  the  Court  of  Chancery  in  numerous  adjudications,  (v) 
If  legacies  are  given  to  A.  and  B.,  each  to  be  paid  to  them 
at  their  respective  ages  of  twenty-three  years,  and  if  they 
should  die  before  that  time,  then  their  respective  legacies  to 
sink  into  the  residue  of  the  testator's  personal  estate,  such 
legacies  do  not  carry  interest,  and  no  maintenance  can  be 
allowed  to  the  legatees,  {w)  But  if  a  legacy  be  given  to  A. 
to  be  paid  at  twenty-one,  and  if  he  should  die  before  attain- 
ing that  age,  then  to  B.,  and  A.  die  before  twenty-one,  se- 
veral years  after  the  testator,  B.,  is  entitled  to  interest  on 
the  legacy  from  the  death  of  A. ;  for  though  in  such  case  it 
were  objected  that  this  being  as  a  new  substantive  legacy  to 
B.,  the  executor  ought  to  have  a  year's  time  for  the  payment 
of  it;  yet  the  court  held,  that  must  be  intended  to  be  from 
the  death  of  the  testator,  whereas  in  that  case  the  testator 
bad  been  dead  much  longer,  (ar) 

But  the  principle  does  not  extend  to  all  cases :  It  does  not 

(f)  Heath  v.  Perry,  3  Atk.  102.  Tyrrell.  4  Ves.  jun.  I. 
Hearle  v.  Greenbank,  716.  S.  C.  (»)  5iipra,  171,  313. 
1  Vea.  307.    Smell  v.  Dee,  2  Salk.         W  Tyrrell  v.  Tyrrell,  4  Ves.  Jun. 

415«pl.2.    2  P.  Wms.  481,  note  1.  3,4,5. 

Green  v.  Pigot,  1  Bro.  Ch.  Rep.         (io)  Descrambes  v.  Tomkins,  1 

106.     Ashbumer  v.  M'Guire,  2  Cox's  Rep.  133. 
Bro.   Gh.  Rep.   113.    Crickett  v.        (0)  Laundy   v.    WilliamB,  2  P. 

Dolby,  3  Ves.  jun.  10.    Tyrrell  v.  Wms.  481, 


CHAP.  IV.]  ON    LEOACIES.  325 

apply  where  the  legatee  was  the  child  of  the  testator  :  There 
the  court  will  not  postpone  the  payment  of  interest,  even  till 
a  year  after  the  death  of  the  parent,  but  will  order  it  imme- 
diately ;  since,  by  the  law  of  nature,  he  was  obliged  to  pro- 
vide not  only  a  future  but  a  present  maintenance  for  his 
child,  and  shall  not  be  presumed  to  have  meant  to  leave  him 
destitute,  (y)  And  where  a  testator  devised  the  residue  of 
his  real  and  personal  estate,  to  such  of  his  children  as  should 
attain  twenty-one,  or  marry  under  that  age,  with  consent,  all 
the  children  were  held  entitled,  although  their  interests  were 
contingent,  to  have  allowances  out  of  the  residue  for  their 
maintenance  during  minority,  {yy)  But  if  a  father  gives  a 
legacy  to  a  child  payable  at  a  future  day,  and  makes  an  ex- 
press provision  for  maintenance  out  of  another  fund,  the  le* 
gacy  shall  not  carry  interest  until  the  time  of  payment,  (js) 

So  where  a  testator  directed  his  executors,  as  soon  as 
they  should  think  proper  after  his  decease,  to  sell  as  much 
stock  as  would  produce  12,000/.,  and  invest  the  same  in 
land,  upon  trust  to  receive  the  rents  of  the  land  when  pur- 
chased, and  the  interest  and  dividend  of  the  12,000/.  until 
the  estate  was  purchased,  and  pay  the  same  in  equal  moieties 
between  his  two  daughters  for  their  lives,  with  remainder 
over ;  the  court  held,  that  the  daughters  were  not  to  take 
the  interest  until  the  12,000/.  was  raised  by  a  sale  of  the 
stock,  and  that  this  being  to  be  done,  ''  as  soon  as  the  exe- 
cutors should  think  proper  after  his  decease,'*  amounted  to 
the  same  thing  as  a  direction  to  raise  and  pay  a  legacy  as 
soon  as  the  executors  should  find  it  convenient.  That  the 
court  adopted  a  year  as  the  rule  of  convenience,  and  that 
the  legacy  therefore  could  not  be  raised  till  the  end  of  the 
year,  (a) 

(y)  Bntler  v.  Butler,  3  Atk.  60.  cote,  3  Atk.  433,  and  Mills  v.  Ro^ 

Heath  v.  Perry,  102.    Crickett  v.  barts,  1  Russ.  &  Myl.  566. 

Dolby,  3  Ves.  jun.  13.    See  Cham-  {s)  Wynch  v.  Wynch,  1  Cox's 

bers  V.  Goldwm,  11  Ves.  jun.  1.  Rep.  433. 

(yy)  Brown  v.Temperley,  3  Russ.  (a)  Benson  v.  Maude,  6  Madd. 

263,  and  see  Incleaon  v.  North-  Rep.  15. 
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And  where  the  testator  devised  estates  in  Jamaica  to  trus- 
tees and  their  heirs,  in  trust  to  maintain  and  educate  his 
sons  during  their  minority,  and  his  daughter  until  the  age 
of  twenty-one  years,  or  day  of  marriage,  which  should  first 
happen,  and  subject  thereto,  devised  the  estates  to  his  sons, 
charged  with  the  payment  of  10,000/.  to  his  daughter,  in 
case  she  should  live  to  attain  her  age  of  twenty-one  years, 
the  same  to  carry  interest  from  the  time  of  her  attaining 
such  age  of  twenty-one,  at  the  rate  of  6/.  percent.,  and  to  be 
paid  by  instalments,  the  first  payment  to  be  made  when  and 
if  she  should  attain  twenty-one ;  and  the  daughter  married 
at  the  age  of  eighteen  years :  Lord  Eldon  held,  that  the  tes- 
tator having  expressly  given  interest  from  the  period  of  the 
daughter's  majority  to  the  time  when  the  legacy  was  to  be 
paid,  could  not  mean  that  the  child  should  have  nothing 
during  the  interval  between  her  marriage  and  her  attaining 
the  age  of  twenty-one  years,  and  therefore  decreed  her  a 
reasonable  maintenance  out  of  the  assets  for  that  period.  (6) 

And  where  a  testator  gave  a  legacy  to  his  daughter,  to  be 
paid  to  her  at  twenty-one  or  marriage,  without  interest  for 
the  same  in  the  meantime,  but  if  she  died  before  twenty-one 
or  marriage,  then  the  legacy  was  not  to  be  raised,  but  was 
to  sink  into  the  residue  of  his  personal  estate,  and  he  directed 
that  out  of  the  interest  of  the  legacy  certain  sums  of  money 
should  be  applied  for  the  maintenance  of  hb  daughter :  it 
was  held  that  the  interest  of  the  legacy  beyond  the  mainte- 
nance was  vested  in  the  daughter,,  and  must  accumulate  for 
her  benefit,  {bb) 

[336]  Whether  a  legatee,  if  a  natural  child,  be  also  com- 
prised within  the  exception,  is  not  so  clear.  Lord  Hard- 
wicke,  C.  expressed  an  opinion  in  the  negative,  as  well  on 
the  principle  of  law  which  recognises  no  relationship  in  such 
child,  as  also  on  the  general  policy  of  encouraging  marriage, 
and  discountenancing  immorality,  (c)     In  a  recent  case,  the 

(6)  Chambers    v.   Goldwin,    11      Rep.  243. 
Ves.  jun.  1.  (c)  Hearle  v.  Greenbank^  I  Vex. 

(jbb)  Carey  v.  Askew,  1    Cox's     310. 
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Master  of  the  Rolls  intimated,  that  illegitimate  chOdren  were 
to  be  admitted  to  the  same  benefit,  {d)  But  in  a  subsequent 
case,  the  Court  of  Exchequer  held  that  they  are  not.  (e)  If, 
however,  it  can  be  applied  from  the  wording  of  the  will  that 
the  testator  intended  it,  interest  will  be  allowed  from  the 
testator's  death.  (/) 

Whether  a  grandchild  shall  be  thus  &vouredx  is  a  point 
likewise  on  which  there  has  been  a  difference  of  opinion : 
such  advantage  has  been,  in  several  instances  denied  to 
him.  (g)  But  his  Honor,  in  the  case  just  alluded  to,  i^p- 
pears  to  have  considered  him  as  on  the  same  footing  with  a 
child :  And  that  opinion  has  been  confirmed  by  subsequent 
abjudications,  (h)  The  widow  of  the  testator  will  not  be  en- 
titled to  interest  from  the  time  of  his  death,  (i)  A  legacy  to 
a  nephew,  payable  at  twenty-one,  is  clearly  comprehended 
under  the  general  rule,  and  shall  carry  interest  only  from 
the  time  of  payment,  {k)  And  a  legacy  to  the  wife  of  a  ne- 
phew, expressly  given  for  the  maintenance  of  herself  and 
children,  she  being  separated  from  her  husband,  shall  only 
carry  interest  from  the  end  of  the  year  after  the  testator's 
death  ;  and  the  court  considered  it  would  be  introducing  a 
new  rule,  particularly  as  the  legatee  was  an  adult,  if  it  were 
held  otherwise.  (Q  But  the  rule  is  not  applicable  to  a  bequest 
of  a  residue,  subject  to  be  divested  on  a  contingency ;  for  it 
would  be  absurd  to  say  the  testator  meant  to  die  intestate  as 
to  the  produce,  when  he  has  given  a  vested  interest  in  the 
capital,  (m)    If  a  legacy  be  left  to  an  infant  payable  at  twenty* 

(d'i  Crickett  v.  Dolby,  3  Ves.  jun.  12.    5  Yes.  jun.  194,  195,  in 

jun.  12.  note.  Collins  v.  Blackburn,  9  Ves. 

(fi)    Lowndes  v.    Lowndes,    15  jun.  4/0,  and  see  Hill  v.  Hill,  3 

Yea.  jun.  3Ql,  Yes.  &  Bea.  183. 

(/)  Hill  V.  Hill,  3  Yes.  &  Bea.  (i)  Lowndes  v.  Lowndes,  16  Yes. 

1S3.     Newman   v.    Bateson,    3  jun.  301.    Stent  v.  Robinson,  12 

Swanst  689.    Dowling  v.  Tyrrell,  Yes.  jun.  461. 

2  Russ.  k  Myl.  343.  (ib)  Crickett  v.  Dolby,  3    Yes. 

(ff)  Hanghton  v.  Harrison,  2  Atk.  jun.  12. 

330.    Butler  v.  Butler,  3  Atk.  59.  (I)  Raven  v.  White,  1  Swans.  Rep. 

4  Bio.  Ch.  Rep.  149,  in  note,  and  553.  S  C.  J  WUs.  204. 

Descrambes  V.  Tomkins,  1  Cox's  •(m)Nichol8v.Osborn,2P.  Wms. 

Rep.  133.  420.  Vide  Tyrrell  v.  Tyrrell,  4  Yes. 

(k)  Crickett  V.  Dolby,    3  Yes.  jun.  4. 
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one,  and  devised  over  on  his  dying  before  he  attains  that 
age^  and  such  event  happens,  the  interest  accumulated  from 
[327]  the  death  of  the  testator  to  that  of  the  infant  shall  go 
to  his  representative,  and  not  to  the  remainder-man.  (») 
And  where  legacies  were  given  to  infants,  payable  at  twenty- 
one,  with  benefit  of  survivorship,  in  the  event  of  death  under 
that  age,  and  a  power  to  the  executors  to  apply  any  part  of 
the  legacies  towards  the  maintenance  of  the  legatees,  the  le- 
gacies were  held  to  bear  interest  from  the  death  of  the  testa- 
trix ;  the  infants  being  her  cousins,  and  destitute  of  other 
provision,  (p) 

If  the  father  of  an  infant  legatee  be  living,  he  is  bound  by 
the  municipal  law,  as  well  as  by  the  ties  of  nature,  to  main- 
tain his  child.  Nor,  as  it  has  been  frequently  held,  shall  the 
interest  of  the  legacy  be  applied  to  that  purpose,  unless  in 
cases  of  great  necessity,  arising  from  the  distressed  and  em- 
barrassed circumstances  of  the  parent,  {p)  In  cases  so  press- 
ing the  infant  shall  be  maintained  out  of  the  interest  of  the 
legacy,  whether  it  be  vested  or  contingent ;  and  although  the 
legacy  be  devised  over  on  the  infant's  dying  before  he  attains 
twenty-one.  (q)  Indeed,  in  some  recent  instances,  where  the 
will  has  contained  an  express  direction  for  maintenance  of 
the  legatees  out  of  the  interest  of  the  legacies,  and  there  have 
been  other  children,  not  the  objects  of  the  testator's  bounty, 
such  maintenance  has  been  ordered,  on  the  ground  of  the  fa- 
ther's not  being  of  ability  to  educate  the  favoured  children 
in  a  manner  suitable  to  their  fortunes,  (r)  But  the  court  will 
not  make  an  allowance  to  a  father  for  the  maintenance  of  a 


(n)  Tissen  v.  Tissen,  1  P.  Wms.  60.  Walker  v.  Shore,  15  Vcs-  jun. 

600.  2  P.  Wms.  421,  note  1.  Ibid,  122. 

504.    Green  v.  Ekins,  2  Atk.  473.  (q)  Butler  v.  Butler,  3  Atk.  60. 

Chaworth  v.  Hooper,  1  Bro.  Ch.  Harvey  v.  Harvey,  2  P.  Wms.  21. 

Rep.  82.  Ibid.  335.  Shepherd  v.  In-  But  see  Buckworth  v,  Buckvorth, 

gram,  Ambl.  448.     Vide  Butler  v.  1  Cox's  Rep.  80. 

Butler,  3  Atk.  69.  (r)  Hoste  v.  Pratt,  3  Ves.  jun. 

(o)  Pott  V.  Fellows,!  Swans. 561.  733.  Fufe alsoMundy  v.Earl Howe, 

(p)  Butler  v.  Butler,  3  Atk.  00.  4  Bro.  Ch.  Rep.  223.    Heysham  v. 

Darley  V.  Darley,  399.     Vide  An-  Heysham,  1  Cox's  Rep.  179. 

drews  v.  Partington,  3  Bro.  Ch.  Rep. 


CHAP.  IV.]  ON    LEGACIES.  327 

child  for  the  time  past,  although  it  should  appear  that  he 
had  not  been  of  ability  to  maintain  him,  and  the  will  has 
expressly  given  the  produce  to  trustees  for  the  child's  main- 
tenance, (s)  And  the  court  has  made  a  liberal  allowance  of 
maintenance  for  an  infant,  in  regard  to  an  illegitimate  brother 
unprovided  for.  (t) 

On  occasions  extremely  urgent,  the  court  will  even  break 
in  upon  the  principal ;  but  this  authority  is  exercised  very 
sparingly,  and  with  great  caution,  {u)  If  the  legacy  be  of 
small  amount,  and  the  interest  altogether  inadequate  to  the 
necessities  of  the  infant,  the  court  will  order  a  part  of  the 
[328]  principal  to  be  immediately  paid,  and  that  as  well  for 
his  education,  as  for  his  maintenance,  (r)  But  if  the  legacy 
be  devised  over  in  case  of  the  infant's  dying  before  he  comes 
of  age,  the  principal  it  seems,  shall  on  no  account  be  subject 
to  such  diminution,  (tr)  This  rule  was,  however,  relaxed  in  a 
case  of  infants  entitled  to  a  benefit  of  survivorship  and  ac- 
cruer, though  the  shares  did  not  vest  till  the  children  came 
of  age.  {ww) 

With  respect  to  the  quantum  of  the  interest  thus  payable 
on  a  legacy,  a  distinction  formerly  prevailed  between  lega- 
cies charged  on  land,  and  such  as  were  charged  on  the  per- 
sonal estate.  It  has  been  held,  that  as  land  never  produces 
profit  equal  to  the  interest  of  money,  the  Court  of  Chancery 
wiU  follow  the  course  of  things,  and  give  interest,  where  it 
arises  from  land,  one  per  cent,  lower  than  where  it  arises 
from  personal  property ;  {x)  but  this  distinction  is  now  ex- 
ploded :  Whether  legacies  are  charged  on  real  or  on  per- 
sonal estate,  it  is  become  the  established  practice  to  allow 


{$)  Andrews V.  P^ortington,  2  Cox's  Rep.  263. 

Rep.  223.  (to)  4  Bac.  Abr.  442.    Leech  v. 

U)  Bradshaw  v.  Bradshaw,  1  Jac.  Leech,  1  Oh.  Ca.  249.    Brewin  v* 

&  Walk.  647.  Brewin,  Prec.  Oh.  196. 

(«)  Harvey  v.  Harvey,  2  P.  Wms.  (ww)  Ex-parte  Chambers,  1  Russ. 

21.  Vide  supra,  318,  319.  &  Myl.  677. 

(v)  Barlow  v.  Grant,  1  Vem.  266.  («)  Hearle  v.  Greenbank,  1  Ves. 

Harvey  v.  Harvey,  2  P.  Wms.  21.  308,  309. 
Est-parte  Green,  1  Jac.  &  Walk. 
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only  four  per  cent,  where  no  other  rate  of  interest  is  specified 
by  the  will.  And  although  pecuniary  legacies  not  having 
the  addition  of  the  word  ''sterling 9"  are  to  be  paid,  as  I 
have  already  stated,  according  to  the  currency  of  the  coun- 
try where  the  will  was  made,  yet  the  interest  is  to  be  com- 
puted, in  comformity  to  the  course  of  the  court,  at  four  per 
cent.y  and  not  pursuant  to  the  rate  of  interest  in  such  coun- 
try, (y) 

[329]  On  the  payment  of  a  legacy  an  executor  is  bound 
to  take  a  receipt  for  the  same  properly  stamped  according 
to  the  value  of  the  legacy,  and  the  relationship  of  the  le- 
gatee, (z)  The  forgiveness  of  a  bond  debt  by  will  is  a 
legacy,  and  as  such  is  liable  to  the  payment  of  legacy 
duty.  («s) 

A  legacy  of  50/.  a-year  to  be  laid  out  in  bread  for  the  poor 
of  a  parish,  was  held  liable  to  the  legacy  duty,  although  the 
poor  were  so  numerous  that  no  one  received  more  than  the 
value  of  two  shillings  per  annum,  (a)  But  legacy  duty  is 
not  payable  upon  the  residue  bequeathed  to  executors  to 
divide  the  interest  among  poor  persons  in  ten  or  fifteen 
pounds  as  they  should  see  fit,  unless  any  of  the  objects  of 
the  bounty  should  have  received  SO/,  or  upwards  by  having 
been  selected  to  receive  the  bounty  on  more  than  one  oc- 
casion, {ad) 

A  testator  directing  legacies  to  be  paid  at  the  expiration  of 
six  months  after  his  death,  without  deduction,  the  legatees 
are  entitled  to  the  full  amount,  and  the  legacy  duty  must  be 
paid  by  the  executors,  (b)  And  so  also  where  a  legacy  is 
given  ''  fi^e  from  all  expence."  {bb)  And  where  annuities 
were  directed  to  be  paid  without  any  deduction  whatsoever. 


(y)  Pierson  v.  Garnet,  2  Bro.  Ch.  Sim.  147,  and  You.  &  Jer.  544. 

Rep.  47.  Malcolm  V.  Martin,  3  Bro.  (oa)  In  re  Wilkinson,  1  Gromp. 

Gh.  Rep.  53.    4  Bac.  Abr.  440,  in  M.  &  R.  142.   Attorney-General  v. 

note.  Nash,  1  Tyr.  &  Grang.  584. 

(m)  Vide  Append.  (b)  Barksdale  v.  GiUiat,  1  Swans. 

(iz)  Attorney-General  v.    Hoi-  562. 

brook,  3  You.  &  Jer.  114.  (bb)  Gosden  v.  Dotterill,  1  Myl. 

(a)  In  re  Francklin's  Gharity,  3  &  Keen,  56. 


ClIAP.  IV.]  ON    LEQACIEB.  329 

where,  from  the  nature  of  the  property,  out  of  which  the  an- 
nuities were  to  be  paid,  there  could  be  no  deduction,  except 
in  respect  of  the  legacy  duty,  the  annuities  were  held  pay- 
able clear  of  legacy  duty,  (c)  And  an  annuity  given  clear 
of  all  deductions,  and  directed  to  be  paid  out  of  certain  sums 
of  stock  standing  in  the  testator*s  name  was  held  not  subject 
to  the  legacy  duty,  (cc)  So  an  annuity  clear  of  all  taxes  and 
outgoings,  (d) 

Where  a  legacy  is  given  by  will,  free  of  legacy  duty,  apd 
by  a  codicil  it  is  revoked,  and  a  larger  legacy  is  given  by  way 
of  increase,  it  is  exempt  from  legacy  duty,  as  the  original 
legacy  was  given,  (dd)  But  an  annuity  given  by  a  will  free 
from  all  taxes  and  stamp  duties,  with  a  gift  over  being  re- 
voked by  a  codicil,  and  a  smaller  annuity  being  given,  without 
a  gift  over,  the  latter  was  held  subject  to  the  legacy  duty,  as 
a  complete  gift,  separate  and  distinct  from  the  gift  in  the 
will,  (e) 

A  testatrix  bequeathing  property  in  trust  **  to  pay  off  the 
debts  of  her  first  husband,  as  it  was  her  will  that  the  same 
should  be  discharged,"  and  the  monies  remaining  unexpended 
to  her  nephew :  held  that  the  creditors  ought  to  pay  the 
legacy  duty  upon  their  several  debts ;  and  it  having  been 
overlooked  in  an  order  of  the  Court  of  Chancery,  for  the 
payment  of  the  debts,  the  executors  who  paid  the  debts  in 
ftiH,  and  then  paid  the  legacy  duty,  might  recover  the  amount, 
of  the  creditors  respectively,  in  an  action  for  money  paid  to 
their  use.  (ee) 

If  a  testator  die  in  India,  and  his  personal  estate  be  wholly 
in  India,  and  his  executor  be  resident  there,  and  the  will  be 
proved  there,  and  the  executor  remit  to  a  legatee  in  England, 
or  to  some  other  person  in  England  for  the  specific  use  of 

(c)  Smith  V.  Anderson,  4  Rubs.  (dd)  Cooper  v.  Day,  3  Mer.  154. 
352.  (e)  Burrows  v.  Cottrel,  3  Sim. 

(ec)  Dawkins  v.  Tatham,  2  Sim.  376. 

492.  (ee)  Foster  v.  Ley,  2  Bing.  N.  C. 

(d)  Loach  v.  Peters,  1  Myl.  &  269. 
Keen,  489. 
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the  legatee,  the  amount  of  his  legacy,  the  legacy  duty  is  not 
payable  upon  such  remittance,  inasmuch  as  the  whole  estate 
is  administered  in  India,  and  the  remittance  is  in  respect  of 
a  demand  which  is  to  be  considered  as  established  there* 
But  if  a  part  of  the  assets  of  the  testator  is  found  in  Eng- 
land, in  the  hands  of  the  agent  of  such  executor,  without 
any  specific  appropriation,  and  a  legatee  in  England  intdtute 
a  suit  here  for  the  payment  of  his  legacy  out  of  such  unap- 
propriated assets,  then  such  assets  are  to  be  considered  as 
administered  in  England,  and  the  legacy  duty  is  payable  in 
respect  of  them.  (/) 

Property  in  this  country  belonging  to  a  foreigner,  who  dies 
abroad,  and  appoints  an  English  executor,  and  bequeaths  to 
English  legatees,  is  not  liable  to  legacy  duty,  (g) 

So  property  of  a  testator  bom  in  Scotland,  who  resided 
and  died  in  India,  remitted  to  this  country  by  the  executors 
and  invested  in  the  funds  in  their  own  names,  although  the 
subject  of  litigation  in  the  Court  of  Chancery  to  ascertain 
the  shares  of  the  claimants  and  paid  into  court,  is  not  liable 
to  the  legacy  duty.  (A) 

American,  Austrian,  French,  and  Russian  stock,  the  pro- 
perty of  a  testator  domiciled  in  this  country  is  liable  to  le- 
gacy duty,  (t)     But  probaie  duty  is  not  payable  in  respect  | 
of  property  in  a  foreign   country,  belonging  to  a  testator  I 
dying  in  this  country,  although  the  property  be  brought  into 
and  administered  in  this  country  by  the  executor.  Qc) 

An  executor  paid  to  a  legatee  for  four  years  an  annuity 
charged  on  a  real  estate,  without  deducting  the  legacy  duty, 

(/)  Logan  V.  Fairlic,  2  Sim.  &  of  Lords,  3  Tyrw.  982.    2  Cflark  k 

Stu.  2S4»  and  see  Attorney-General  Finn.  Rep.  48. 

V.  Cockcrell,  1  Price,  165 ;  and  At-  (i)  In  re  Ewin,  1  Cro.  &  Jer.  161. 

torney-GeneralandBeat8on,7Price,  S.  C.  1  Tyrw.  91. 

560.  Hay  v.  Fairlie,  1  Russ,  117.  (*)  Attorney-General  v.  Dimond, 

Mn  re  Bruce,  2  Cro.  &  Jer.  1  Cro.  &  Jer.  356.  S.  C.   1  Tyrw. 


436.  S.  C.  2  IVw.  475.  243.    Attorney-General  v.  Hope,  1 

(A)  Jackson  v.  Forbes,  2  Cro.  &  Cromp.  M.  &  R.  530.  S.  C.  4  Tyrw. 

Jer/ 382.  S.  C.  2  Tvrw.  354.    Af-  878,  and  2  Qark  &  Finn.  Rep.  84. 
firmed  upon  Appeal  to  the  House 
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which  was  not  in  fact  paid  by  him  according  to  the  provi-* 
siona  of  45  Geo.  3,  c.  SS,  until  after  the  legatee  had  assigned 
all  his  interest  in  such  annuity ;  it  was  held^  that  the  legatee 
was  liable  to  repay  him  the  duty,  it  not  being  a  voluntary 
payment;  and  the  executor  was  only  made  liable  by  the  act 
for  the  benefit  of  government,  and  not  on  his  own  account; 
he  was  therefore  no  more  than  surety  for  the  legatee,  and 
the  case  fel|  within  the  principles  applicable  to  sureties.  («) 


SECT.  IV. 

Of  the  ademption  of  a  legacy. 

I  PROCEED  now  to  inquire  into  the  nature  of  an  ademption 
of  a  legacy. 

An  ademption  of  a  legacy  is  the  taking  away,  or  revoca- 
tion of  it  by  the  testator.  It  maybe  either  express  or  implied. 
The  testator  may  not  only  in  terms  revoke  a  legacy  he  had 
before  given,  but  such  intention  may  be  also  indicated  by 
particular  acts :  (a)  As  where  a  father  makes  a  provision  for 
a  child  by  his  will,  and  afterwards  gives  to  such  child,  if  a 
daughter,  a  portion  in  marriage  :  or  if  a  son,  a  sum  of  mo- 
ney to  establisb  him  in  life,  provided  such  portion,  or  sum 
of  money  be  equal  to  or  greater  than  the  legacy,  this 
is  an  implied  ademption  of  it,  for  the  law  will  not  intend 
that  the  fiither  designed  two  portion^  for  the  same  child,  {b) 
[380]   But  this  implication  will  not  arise  if  the  provision  in 

(r)  Hdes  V.  Freeman,  1  Biog.  &  Atk.  216.  Watson  v.  Earl  Lincoln, 

Bfod.  Rep.  391.  Ambl.  325.    Ellison  v.  Cookaon,  8 

(a)  2  FbnbL  353.  Bro.  Ch.  Rep.  307.  S.  C.  3  Bro.  Ch. 

(6)2  Fonbl.  354,  note  A.  Hartop  Rep.6l.  Gookaon  v. Ellison, 2 Cox's 

V.  Whitmore,  I  P.  Wma.  680.    2  Rep.  220.    Hartop  v.  Hartop,  17 

Ch.  Rep.  85.   Jenkina  v.  Powell,  2  Yea.  184.  Carver  v.  Bowles,  2  Ruas. 

Vem.  115.    Duffield   v.  Smith,  2  &  Myl.  301.    PlaU  v.  Pktt,  3  Sim. 

Vem.  257.    Ward  v.  Lant,  Free.  403. 
Ch.  183.    Famham  v.  Philbps,  2 
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the  will  18  created  by  a  beqnest  of  the  lesidtte;  (c)  nor  if  the 
provision  in  the  father's  lifetime  be  subject  to  a  contin- 
gency; (</)  nor  unless  it  be  efusdem  generis  with  the  fe* 
gacy:  (e)  nor  if  it  be  expressly  in. satisfaction  of  a  daim  oft* 
unde;  nor  if  the  portion  be  given  absolutely,  and  the  legacy 
under  limitations  (/)  nor  if  the  testator  were  a  stranger  ;(^) 
nor  if  the  testator  be  the  uncle  of  the  legatee ;  (A)  nor  if  the  le- 
gatee be  an  illegitimate  child,  unless  the  testator  placed  hinn 
self  clearly  in  loeo  parentis;  (t)  and  the  doctrine  of  ademption  of 
legacies  is  fully  considered  as  confined  to  the  cases  of  parents, 
and  persons  placing  themselves  in  heo  parentis;  and  such 
implication  is  always  liable  to  be  repelled  by  evidence,  {i) 
But  if  the  testator,  by  a  codicil  subsequent  to  the  portioning 
or  advancement  of  the  child,  ratify  and  confirm  his  will, 
.this,  although  a  new  publication,  shall  not  avail  to  overturn 
the  presumption,  that  he  meant  to  ad^em  the  legacy;  for 
such  words  are  merely  formal,  (l)  A  gift  by  a  parent  in  his 
lifetime  to  legatees,  aflter  a  will  giving  them  legacies,  has  been 
held  to  be  part  satisfaction  of  the  legacies,  upon  evidence  of 
the  intention  of  the  testator  to  that  effect. 

In  respect  to  the  ademption  of  a  legacy,  all  the  cases  on 
the  subject  concur  in  the  principle,  that  the  intention  of 
the  testator  must  govern;  but,  in  the  application  of  that 
principle,  or  what  shall  amount  to  evidence  of  such  an  in- 
tention, they  are,  in  many  instances,  incapable  of  being  re- 
conciled. 

Thus,  in  some  cases  it  has  been  held,  that  where  a  sum 


(e)FBmhamv.  Phillips,  2  Atk.  (OWetherbyv.  Dixon,  Coop.  Rep. 

216.  279.  S.  C.  19  Ves.  407,  and  see  ear- 

(d)  Spinks  V.  Robins,  2  Atk.  491.  parte  Dabost,  18  Yes.  140. 

(e)  Grace  v.  Earl  of  Salisbury,  1  (k)  Shudal  v.  Jekyll,  2  Atk.'5l6. 
Bro.  Ch.  Rep.  425.  Debeze  v.  Mann,  2  Bro.  Ch.  Rep. 

(/)  Baugh  V.  Reed,  2  Bro.  Ch.  165,  519.    S.  C.  1  Cox's  Rep.  346. 

Rep.  193.  Belly. Coleman,  5 Madd.  Baker  v.  Allen,  2  Russ.  &  Myi 

Rep.  22.  270. 

(ff)  Shudal  V.  Jekyll,  2  Atk.  616.  (0  Irod  v.  Hurst,  2  Freem.  224. 

Powell  V.  Cleaver,  2  Bro.  Ch.  Rep.  Thellusson  v.  Woodford,  4  Madd. 

499.  Rep.  421. 

(h)  Brownv.Peck,!  Eden'sR.  140. 
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of  money  is  bequeathed  out  of  a  particular  fund,  such  le- 
[SSI]  gacy  is  in  its  nature  general,  a  legaium  in  numeratis, 
and  if  the  testator  in  his  lifetime  receive  it,  it  must  be  made 
good  to  the  legatee  out  of  the  general  assets;  for  from  that 
act  of  the  testator  no  presumption  can  be  raised  of  his  intention 
to  revoke  his  bounty,  (m)  In  other  cases  it  has  been  decided, 
that  such  a  legacy  under  the  same  circumstances  is  adeem- 
ed. (»)  Some  authorities  distinguish  between  the  bequest 
of  a  sum  of  money  to  be  satbfied  out  of  a  particular  fund, 
and,  consequently,  a  general  legacy,  and  a  bequest  of  a  spe- 
cific debt;  that  the  former  is  not  adeemed,  while  the  latter 
is  adeemed  by  payment  to  the  testator,  (o)  But  these  last- 
mentioned  cases  differ  in  their  construction  of  what  shall 
be  the  bequest  of  a  general  legacy,  as  opposed  to  that  of  a 
specific  debt  Some,  as  we  have  already  seen,  {p)  adopt  a 
distinction  between  t^e  bequest  of  a  certain  sum  of  money 
due  from  a  particular  person,  as  ^'  five  hundred  pounds  due 
on  a  bond  from  A. ;"  and  a  bequest  of  such  debt  generally, 
as,  ''of  the  bond  from  A.;"  that,  in  the  former  instance, 
the  legacy  is  pecuniary,  in  the  latter  is  specific,  (q)  But,  ac- 
cording to  other  cases,  this  distinction  is  too  slender  to  be 
relied  on.  (r)  A  difference  has  also,  in  some  instances,  been 
taken  between  a  compulsory,  and  a  voluntary  payment  to 
the  testator  of  such  debt;  in  other  words,  where  the  tes- 
[332]  tator  himself  calls  in  a  debt  which  he  has  bequeathed, 
and  where  the  debtor  unprovoked,  and  without  application, 
thinks  fit  to  pay  it;  that,  in  the  former  instance,  it  is  the 
act  of  the  testator,  and,  consequently,  an  ademption ;  in  the 
latter  he  is  merely  passive,  and,  therefore,  cannot  be  pre- 

S)  4  Bac.  Abr.  356.  Ashbumer  (p)  Vide  supra,  303. 

acguire,  2  Bro.  Gh.  Rep.  108.  {q)  Rider  v.  Wager,  2  P.  Wms. 

Knch.  152.  P&wlet's  case,  Raym.  330,  and  note  1,  ibid.    Attomey- 

335.  Savile  v.  Blackett,  1  P.  Wms.  General  v.  Parkin,  Ambl.  566.  Car- 

777.  teret  v.  Lord  Carteret,  cited  2  Bro. 

(»)  Badrick  v.  Stephens,  3  Bro.  Ch.  Rep.  114,  and  see  Le  Grice  v 

Ch.  Rep.  431.    See  also  2  Fonbl.  Finch,  3  Meriv.  Rep.  50. 

367»  note  (f )  (r)  A^hbamer  v.  Macguire,2  Bro. 

(o)  Hambling  v.  Lister,  Ambl.  Ch.  Rep.  111.  1  Eq.  Ca.  Abr^302. 
401. 

u2 
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sutned  to  have  changed  his  mind.  (#)  But  the  doctrine  of 
some  cases  is,  that  this  distinction  has  no  weight;  (t)  and  of 
others,  that  it  has  no  existence^  (u)  and  that  the  case  is  not 
yaried  by  the  mode  of  payment.  In  another  class  of  cases 
this  distinction  between  a  compulsory  and  a  voluntary  pay- 
ment has  been  recognised  as  yery  important,  but  not  as  an 
absolute  rule  for  decision ;  on  the  principle,  that  the  testator's 
calling  for  payment  is  not  of  itself  sufficient  evidence  of  an 
intention  to  adeem,  but  an  equivocal  act  requiring  explana- 
tion, (v) 

It  is,  however  clear,  that  if  the  legacy  be  of  a  specific 
chattel,  and  the  testator  alter  the  form,  so  as  to  alter  the 
specification  of  the  subject;  as  if,  after  having  given  a  gold 
chain  by  his  will,  he  convert  it  into  a  cup;  or,  after  he  has 
bequeathed  wool,  he  make  it  into  cloth,  or  a  piece  of  cloth 
into  a  garment;  the  most  obvious  conclusion  that  can  be 
formed  from  such  an  act  is,  that  he  has  changed  the  intention 
he  had  expressed  in  his  will ;  therefore,  in  such  instances, 
the  legacy  shall  be  adeemed.  (iv)  So,  if  he  bequeath  his 
stock  in  a  particular  fund,  and  sell  it  out  subsequently  to 
the  making  of  the  will,  this,  on  the  same  principle,  amounts 
to  an  ademption,  (x)  And  where  a  testator  bequeathed  two 
policies  on  a  life  upon  certain  trusts,  and  received  the  amount 
of  the  policies  in  his  lifetime,  it  was  held  that  the  legacies 
were  adeemed,  (x)  And  so  where  a  testator  bequeathed 
7  flow,  secured  on  mortgage  of  an  estate  at  W.,  belonging 
to  R.  T.,  and  the  mortgage  was  afterwards  paid  ofiP,  but 
6,000/.  part  of  the  money  was  invested  on  another  mortgage, 

($)  Crockat  v.  Crockat,  2  P.  Wms.  Abr.  355,  note  (B.)  Stanley  v.  Pot- 

165,  330,  note  1,  ilnd.  Bronsdon  v.  ter,  2  Cox's  Rep.  180. 

Winter,  Ambl.  57.  (»)  Drinkwater  v.Falconcr,2  Vcs. 

(t)  Earl  of  Thomond  v.  Earl  of  623.    Hambling  v.  Lister,  Ambl. 

Snfiblk,  1  P.  Wms.  461.  Ashton  v.  401.    Coleman  v.  Coleman,  2  Vea. 

Aahton,  3  P.  Wms.  386.  S.  C.  2  P.  jun.  639. 

Wms.  469.  Ford  v.  Flaming  2  Str.  (w)  3  Bro.  Ch.  Rep.  110. 

823.  U)  3  Bro.  Cb.  Rep.  108.  Barker 

(«)  Attorney-General  v.  Parkin,  v.  Kayner,  5  Madd.  Rep.  208.  S.  C. 

Ambl.   566.    Ashburner  v.   Mac-  upon  Appeal,  2  Russ.  122.  P^ttison 

guire,  2  Bro.  Ch.  Rep.  109.  4  Bac.  v.  Pattison,  1  Myl.  &  Keen,  12. 


CHAP.  IV.]      THB   ADEMPTION    OF  A   LBOACY.  333 

it  was  held  that  the  legacy  was  specific,  and  adeemed,  {xx) 
But  if  A.  bequeath  so  much  stock  to  B.,  and,  after  making 
his  wiU^  sell  it  out  and  then  buy  in  again  the  same  quan- 
tity of  stockf  this  is  no  ademption :  for  if  the  selling  of 
the  stock  is  evidence  of  his  having  altered  his  intention, 
his  buying  it  in  again  is  evidence,  equally  strong,  that 
he  meant  the  legatee  should  have  it.  (y)  If  the  testator, 
after  such  bequest  of  stock,  sell  out  part  and  die,  such  sale 
shall  be  an  ademption  pro  tanto.  {z)  Thus,  where  A.  be- 
queathed a  moiety  of  two-thirds  of  the  residue  of  the  South 
Sea  Stock,  India,  Bank,  and  Orphan  Stock,  Leases,  East  India 
and  South  Sea  Bonds,  and  other  his  personal  estate  to  B, ; 
B.  before  he  received  this  legacy  made  his  will,  and  devised 
this  moiety  to  trustees  to  sell  and  pay  out  of  the  same  the 
sum  of  two  hundred  pounds  to  C.  and  the  residue  of  the 
money  to  D. :  afterwards  B.  and  the  legatee  of  the  other 
moiety  coming  to  an  account  with  the  executor  of  A.,  their 
respective  shares  were  set  out  and  received,  and  the  stock 
and  bonds  were  allotted  to  B.,  who  sold  part  of  them  in  his 
lifetime,  but  kept  no  account  of  the  produce:  this  was  de- 
creed to  be  an  ademption  of  the  legacy  to  D.  pro  tanto : 
but  it  was  held  that  B.'s  receipt  of  his  share  was  clearly  no 
ademption;  inasmuch  as  the  object  both  of  B.,  and  the  other 
[334]  was  merely  to  ascertain  their  moieties,  and  to  prevent 
survivorship,  (a) 

So  it  has  been  decided,  that  a  bequest  of  a  debt  shall  not 
be  adeemed  by  the  testator's  having  received  dividends  upon 
it  under  the  bankruptcy  of  the  debtor.  (6)  But  that  such 
legatee  is  entitled  to  the  dividends  not  received  by  the  tes- 
tator, and  whatsoever  may  in  future  be  payable  out  of  the 
bankrupt's  estate,  in  respect  of  that  debt. 

Where  a  testator  gave  a  sum  of  money  to  be  paid  out  of 
the  produce  of  a  real  estate  which  he  directed  to  be  sold, 

(jBv)  Gardner  v.  Hatton,  6  Sim.  (z)  Ca.  temp.  Talb.  226. 

93.  (a)  Birch  v.  Baker,  Mos.  373. 

(ff)  Partridge  v.  Partridge,  Ca.  (6)  A«hbanierv.Macguirei,2Bro. 

temp.  Talb.  226.  Ch.  Rep.  108. 
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and  gave  the  residue  of  the  monies  arising  from  the  sale  to 
others,  it  was  held  to  be  substantially  a  gift  of  the  whole 
estate,  and  as  the  testator  sold  the  estate  in  his  lifetime,  an 
ademption  of  the  legacy,  (e)  And  where  a  testator  gave  to 
his  wife  his  house  in  B.,  and  the  furniture  therein,  and  the  lease 
of  the  house  expired  in  the  testator's  lifetime,  and  he  took 
another  house  and  removed  his  furniture  to  it,  the  legacy  was 
held  to  bo  adeemed,  (d) 


SECT.  V. 

Of  cumulative  legacies. 


Legacies  may  be  also  cumulative :  they  are  contradistin- 
guished from  such  as  are  merely  repeated.  As  where  a  tes- 
tator has  twice  bequeathed  a  legacy  to  the  same  person,  it 
becomes  a  question  whether  the  legatee  be  entitled  to  both 
or  to  one  only.  And  on  this  point  likewise  the  intention  of 
the  testator  is  the  rule  of  construction,  (a) 

On  this  head  there  are  three  classes  of  cases ;  first,  those 
cases  in  which  there  is  no  evidence  of  such  intention,  either 
internal  or  extrinsic,  one  way  or  the  other;  those  cases  where 
there  is  internal  evidence;  and  also  those  in  which  there  is 
extrinsic  evidence. 

[335]  In  regard  to  the  first,  where  there  is  neither  internal 
or  intrinsic  evidence,  it  is  necessary  to  recur  to  the  rule  of 
law.  (b)    There  are  four  instances  of  this  class : 

Where  the  same  specific  thing  is  bequeathed  to  A.  twice 
in  the  same  will,  or  in  the  will  and  again  in  a  codicil :  in 

(c)  Newbold  v.  RoadknigH  i  Coote  v.  Boyd,  2  Bro.  Ch.  Rep. 
Rubs.  &  Myl.  677-  627. 

(d)  Colleton  v.  Garth,  6  Sim.  19.        (b)  Hooley  v.  HatUm,  1  Bro.  Ch. 
(a)  4  Bac.  Abr.  861.    Ridges  v.     Rq>.  391,  in  note. 

Morrison,   1  Bro.  Oh.  Rep.  389> 
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that  case  he  can  claim  the  benefit  only  of  one  legacy ,  because 
it  could  be  given  no  more  than  once,  (c) 

Where  the  like  quantity  is  bequeathed  to  him  twice  by 
Qoe  and  the  same  instrument :  there  also  he  shall  be  entitled 
to  one  legacy  only,  {d)  So  where  an  unconditional  legacy 
was  given  by  a  third  testamentary  paper,  it  was  held  to  be  a 
substitution  for  a  conditional  legacy  to  the  same  amount, 
given  by  the  first  testamentary  paper,  {e) 

Where  the  bequest  to  him  is  of  unequal  quantities  in  the 
same  instrument ;  the  one  is  not  merged  in  the  other,  but  be 
has  a  right  to  them  both.  (/) 

And,  lastly,  where  the  bequest  to  him  is  of  equal,  or  un- 
equal quantities  by  different  instruments :  in  that  case  also 
there  shall  be  an  accumulation,  (g) 

There  are  likewise  cases  in  which  there  is  internal  evi- 
dence of  the  testator's  intention ;  as  where  a  latter  codicil 
appears  to  be  merely  a  copy  of  the  former  with  the  addition 
[3S6]  of  a  single  legacy ;  or  where  both  legacies  are  given 
for  the  same  cause ;  they  shall  not  be  cumulative,  whether 
given  by  the  same  or  difierent  instruments,  as  they  shall  be 
where  one  is  given  generally,  and  the  other  for  an  express 
purpose ;  or  where  one  reason  is  assigned  for  the  former, 
and  another  for  the  latter;  or  where  the  legacies  are  not 
efusdem  generUg  as  where  an  annuity  and  a  sum  of  money  is 
given,  (A)  or  two  annuities  of  the  same  amount,  by  difierent 
instruments,  the  one  payable  quarterly,  the  other  half- 
yearly  :  (f)  or  two  annuities  of  difierent  amounts,  the  one 

(c)  1  Bio.  Ch.  Rep.  392,  in  note.  Rep.  521. 

and  ibid,  393.  (g)  1  Bro.  Ch.  Rep.  391  and  392, 

id)  1  Bro.  Ch.  Rep.  392,  in  note,  in  note.    Masters  y.  Masters,  1  P. 

Swinb.  p.  7,  s.  21.  1  Bro.  Ch.  Rep.  Wms.  423.     1  Ch.  Ca.  361.    Foy 

30,  in  note.    4    Bac.    Abr.   361.  v.  Foy,  1  Cox's  Rep.  163.    BailUe 

Masters  v.  Masters,  1   P.  Wms.  v.  Butterfield,  ibid.  392.    Benyon 

434.  V.  Benyon,  17  Ves.  34.    Wray  v. 

(e)  Attorney-General  v.  Harley,  Field,  2  Russ.  257.    Mackenzie  v. 

4  Madd.  Rep.  263,  and  see  GiUes-  Mackenzie,  2  Russ.  262.    Guy  y. 

pie  V.  Alexander,  2  Sim.  Sc  Stn.  Sharp,  1  Myl.  &  Keen,  589. 

145,  and  Eraser  v.  Byng,  1  Russ.  (A)  Misters  v.  Masters,   1    P. 

9t  Myl.  90.  Wms.  423. 

(/)  1  Bro.  Ch.  Rep.  392,  in  note.  ($)  Currie  v.  Pye,  17  Ves.  jun. 

Vide  Coote  y.  Boyd,  2  Bro.  Ch.  4G2. 
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given  by  Ihe  wUl,  payAh  out  of  real  estatey  the  other  by 
the  codicOj  payable  out  of  personal  estate,  (i)  In  like  nan^ 
ner  it  may  be  coUected  from  the  context)  whether  the  ftesCa^ 
tor  meant  a  duplication^  or  a  mere  repetition  of  the  first  be* 
quest.  And  his  intention  has  been  inferred  from  very  slight 
oiremnstanees.  (/) 

Extrinsic  evidence  is  also  admissible  on  this  sul^ect. 
Whether  the  testator  by  giving  two  legacies  did,  or  did  not^ 
intend  the  legatee  to  take  both,  is  a  question  of  presump- 
tion, which  will  let  in  every  species  of  proof,  im)  Hence,  if 
the  testator,  after  the  making  of  the  will,  and  before  the 
date  of  the  codioil,  had  an  increase  of  fortune,  that  circum- 
stance has  been  held  to  prove  that  he  intended  an  additional 
bounty,  (n) 


SECT.  VI. 

Of  a  legacy  being  in  satisfaction  of  a  debt. 

Under  certain  circumstances,  a  legacy  is  regarded  in  the 
[337]  light  of  a  satisfaction  of  a  debt.  On  this  point  also, 
the  intention  of  the  testator  is  the  criterion,  (a) 

It  is  a  general  rule,  that  a  legacy  given  by  a  debtor  to  his 
creditor,  which  is  equal  to,  or  greater  than  the  debt,  shall  be 
considered  as  a  satisfaction  of  it.  (£) 

00  Wright  V.  I^rd  Gadogan,  2  (»)  Masters  v.    Masters,   1  P. 

Eden's  Rep.  239.  Wms.  424. 

(I)  4  Bac.  Abr.  361.  Duke  of  St.  (a)  4  Bac.  Abr.  362.    Cntfabeit 

Albans  V.  Beauclerk,   2  Atk.  640.  v.  Peacock,   1   Salk.   155,   pL  5. 

Ridges  y.  Morrison,  1  Bro.  Ch.  Cranmer's  case,  2  Salk.  SOS.    2 

Rep.  389.    Coote  y.  Boyd,  2  Bro.  Fonbl.  332. 

Ch.  Rep.  521.    1  P.  Wms.  424,  in  (6)  1  P.  Wms.  409>  note  1.  Tal- 

note   2.    Benyon  v.  Benyon,  17  bot  v.  Duke  of  Shiewsbiiiy,  Piree. 

Ves.  jun.  34.    Watson  v.  Reed,  6  Ch.  394.  Jeffe  v.  Wooff,  2  P.  Wmt. 

Sim.  431.  132.   Fowler  v.  Fowler,  3  P.  Wms. 

(m)  Coote  V.  Boyd,  2  Bro.  Ch.  353.     Reech  v.  Kennegal,  1  Yes. 

Rep.  527,  528.    4  Bac.  Abr.  361,  126.    Vide  Crompton  v.  Sale,  2  P. 

in  note.  Wms.  555. 
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Bm  this  is  merely  a  rule  of  constmctton^  and  the  courts 
in  a  variety  of  instances  have  denied  the  application  of  it» 
where  they  have  been  able  to  collect  from  the  will  dreum^ 
stances  to  repel  the  presumption :  (c)  As  where  it  contains 
an  exiMress  direction  for  the  payment  of  debts,  (rf)  or  if  the 
legacy  be  less  than  the  debt,  it  has  been  held  not  to  go  in 
discharge,  nor  even  in  diminution  of  it.  (e) 

Nor  shall  the  legacy  be  a  satisfaction  if  it  be  conditional, 
or  given  on  a  contingency,  for  it  shall  not  be  supposed,  that 
die  testator  intended  an  uncertain  recompence  in  satisfaction 
of  a  certain  demand.  (/)  Nor  is  a  legacy  considered  as  a 
satisfiustion  where  it  is  not  equally  beneficial  with  the  debt 
in  one  respect,  though  it  may  be  more  so  in  another ;  as^ 
where  the  legacy  is  to  a  greater  amount,  but  the  payment  of 
[338]  it  is  postponed  for  however  short  a  period :  (g)  nor 
shall  a  legacy  be  held  to  be  in  satisfaction  of  a  covenant,  un- 
less it  be  equally  beneficial  in  amount,  certainty,  and  time  of 
enjoyment,  with  the  thing  contracted  for.  (A). 

Nor  if  the  debt  were  on  an  open  or  running  account,  so 
that  the  testator  could  not  tell  whether  the  balance  was  in 
favour  of  the  legatee  or  not.  (f)     Nor  if  the  debt  were  con-  I 

tracted  after  the  making  of  the  will  in  which  the  legacy  is  | 

given,  shall  he  be  supposed  to  have  had  it  in  contemplation 
to  satisfy  a  debt  that  was  not  then  in  existence.  (A) 

(c)  I  P.  Wms.  409,  note  I.  478.    NichoQs  v.  Judson,  2  Atk. 

id)  Chancey'8  case,  1  P.  Wms.  300.    Clark  v.  SeweD,  3  Atk.  96. 

410.   Ricbardson  v.  Greese,  3  Atk.  Hayes  v.  Mico,  1  Bro.  Ch.  Rep. 

66,  68,  sed  vide  Gaynor  y.  Wood,  129.    Peacock  v.  Falkener,  ib.  295. 

at  the  Rolls,  cited  1  P.  Wms.  409.  2  Fonbl.  331,  note  M.    Mathews 

note  1,  and  4  Bac.  Abr.  428.  v.   Mathews,  2  Ves.  635.     1   P. 

»(e)  Cranmer's  case,  2  Salk.  508.  Wms.  409»  note  1. 

Hawes  v.  Wamer,  2  Vern.  478.  (h)  Blandy  v.   Wedmore,  I  P. 

Eastwood  V.  Vinke,  2  P.  Wms.  Wms.  324,  409,  note  1.    Eastwood 

616.  Minuel  y.  Sazarine,  Mos.  295.  v.  Vinke,  2  P.  Wms.  614.    2  FonbL 

ff)  2    Fonbl.    331.    Talbot  y.  332,  note  O. 

Duke  of  Shrewsbury,  Prec.  Ch.  (i)  Rawlins  y.  Powcl,  1  P.  Wms. 

394.    Cranmer's  case,  2  Salk.  508.  299. 

Nicholls  y.  Judson,  2  Atk.  300.  {k)  2  Fonbl.  331,  332.    2  Salk. 

Spinksv.  Robins,  »6.  491.   Cromp-  598.    Chancey's  case,  1  P.  Wms. 

ton  y.  Sale,  2  P.  Wms.  555.    Bar-  409.  Thomas  y.  Bennet,  2  P.  Wms. 

rett  y.  Beckford,  1  Ves.  519-  343.   Fowler  v.  Fowler,  3  P.  Wms. 

( g)  Atkinson  v.  Webb,  Prec.  Ch.  353. 
236.    Hawes  v.  Warner,  2  Vern. 
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Parol  declarations  by  the  testator  are  admissible  in  evi- 
denoe,  to  repel  the  presumption  of  the  satbfaction  of  a  debt, 
by  the  bequest  of  a  legacy  of  greater  amount,  even  where 
such  declarations  were  not  contemporaneous  with,  but  sub- 
sequent to  the  making  of  the  will ;  and  although  the  ex- 
pressions in  the  will  may  afford  an  inference  in  favour  of  the 
presumption.  (Q 

But  in  all  cases  the  legacy  shall  be  construed  as  a  satis- 
faction, in  case  there  be  a  deficiency  of  assets. 

Where  a  legacy  is  decreed  to  be  in  satisfaction  of  a  debt, 
the  court  always  gives  uiterest  from  the  testator's  death.  (01) 

On  the  other  hand,  if  a  legacy  be  left  to  the  testator  s 
debtor,  the  debt  shall  be  deducted  from  the  legacy,  for  the 
legatee's  demand  is  in  respect  of  the  testator's  assets,  with- 
out which  the  executor  is  not  liable,  and  therefore  the  lega- 
tee in  such  case  is  considered  by  a*court  of  equity  to  have 
so  much  of  the  assets  already  in  his  hands  as  the  debt 
amounts  to,  and  consequently  to  be  satisfied  pro  tanto ;  for 
tliere  can  be  no  pretence  to  say,  that  because  the  testator 
gives  a  legacy  to  his  debtor,  that  this  is  an  argument  to  evi- 
dence that  the  testator  meant  to  remit  the  debt.  So  under 
certain  circumstances,  money  or  goods  lent  or  delivered  by 
the  executor  to  such  legatee,  was  held  by  the  court  to  be  in 
part  payment  of  the  legacy.  («i) 

If  the  testator  bequeath  to  his  debtor  the  debt,  this  being 
no  more  than  a  release  by  will,  operates,  as  we  have  seen,  (o) 
only  as  a  legacy ;  and  is  assets,  subject  to  the  payment  of 
the  testator's  debts,  (p) 

Where  a  legacy  was  left  to  the  wife  of  A.,  who  was 
largely  indebted  to  the  testatrix,  and  A.  became  a  bankrupt, 
and  his  wife  aftierwards  died  without  having  asserted  any 
clum  in  respect  of  the  legacy,  and  the  assignees  claimed  it. 


(1)  Wallace  v.  Pomfret,  11  Ves.  (o)  Smfra,  308. 

jun.  643.  SedvideSV.  Wms.  364.  ( p)  Rider  v.  Wager,  8  P.  Wms. 

(m)  dark  v.  Sewell,  3  Atk.  99.  332. 
(a)  Jeffs  V.  Wood,  a  P.  Wms.  138. 
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it  vfBB  held,  that  the  executors  of  the  testatrix  were  entitled 
to  retain  the  legacy  in  part  discharge  of  the  debt  due  to  the 
testatrix*  («) 


[339]    SECT.  VIL 

Of  the  abaiemeni  of  kgadeis — of  the  refunding  of  lego* 
eiesy — of  the  residuum. 

In  case  the  estate  be  sufficient  to  answer  the  debts  and  spe- 
cific legacies,  but  not  the  general  legacies,  they  are  subject  to 
abatement,  and  that  in  equal  proportions;  but  in  such  case 
nothing  shaU  be  abated  from  specific  legacies,  (a) 

Nor  shall  a  sum  of  money  bequeathed  by  the  testator,  in 
satbfiiction  or  recompence  of  an  injury  done  by  him,  abate 
any  more  than  a  specific  legacy,  (i)  But  a  legacy,  although 
devised  to  be  paid  in  the  first  place,  shall  abate,  if  the  fund 
be  insufficient  for  the  legacies,  (c),  unless,  perhaps,  it  be  a 
provision  for  a  wife,  {d)  So  a  devise  of  a  personal  annuity  is 
not,  as  we  have  seen,  (e)  a  specific  legacy,  but  a  legacy  of 
quantity,  and  liable  to  abate  accordingly.  (/) 

And  where  a  testator  by  a  post  nuptial  settlement  made 
ccrtun  provisions  for  his  wife,  which  were  expressed'  to  be 
in  bar  of  dower,  and  bequeathed  to  her  some  specific  legacies, 
and  a  sum  of  money,  adding,  that  what  he  had  so  given  her, 
together  with  the  provision  made  for  her  by  the  settlement 
should  be  in  lieu  of  any  dower  which  she  might  claim ;  the 

is)  Ranking  v.  Barnard,  5  Madd.  Booth,  4  Madd.  Rep.  161. 

R^.  32.  (d)  Lewin  v.  Lewin,  3  Vez.  417. 

(a)  3  Fonbl.  374.    2  BL  Com.  (e)  Vide  supra^  303. 

513.    ClifioD  V.  Burt,  1  P.  Wins.  (/)  Hume  v.  Edwards,  3  Atk. 

679,  ^93.    Lewin  v.  Lewin,  2  Vex.  417. 

db)  a  Fonbl.  377.  ^^  ^ide  Peacock  v.  Monk«  l  Ves. 

(c)  3    Fonbl.   378.     Brown    v.  133. 
ARen,   1  Vera.   il.    Beeston  v. 
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assets  having  proved  insufficient  for  the  payment  of  the  le. 
gacies  in  full|  and  there  being  real  estate^  out  of  which  the 
wife  could  have  claimed  dower,  it  was  held,  that  the  wife  was 
entitled  to  priority  over  the  other  legatees,  and  that  the  le- 
gacy given  to  her,  ought  not  to  abate  proportionably  with  the 
other  legacies.  (/) 

If  A.  devise  specific  and  pecuniary  legacies,  and  direct 
by  the  will  that  such  pecuniary  legacies  shall  come  out  of  all 
bis  personal  estate,  if  there  be  no  other  personal  estate  than 
the  specific  legacies,  they  must  be  intended  to  be  subject  to 
[340J  those  which  are  pecuniary,  otherwise  the  bequest  to 
the  pecuniary  legatees  would  be  altogether  nugatory,  {g)  So 
a  legacy  in  favour  of  a  charity,  although  preferred  by  the 
civil  law,  shall  by  our  law  abate  equally  with  other  general 
legacies,  (h)  So  a  legacy  to  servants  shall  abate  in  the  same 
manner,  (t) 

But  where  a  legacy  of  iOOL  was  bequeathed  for  building 
a  monument  for  the  testatrix*s  mother,  from  whom  the  testa- 
trix derived  the  greatest  part  of  her  estate,  it  was  decreed, 
that  being  a  debt  of  piety,  it  should  not  abate  with  the  other 
legacies,  {k)  So  where  3L  were  given  to  the  poor  of  three 
several  parishes,  it  was  considered  by  the  court  as  part  of 
the  funeral  and  as  doles  of  the  funeral,  and  therefore  held 
that  no  abatement  ought  to  be  made  out  of  them.  (/)  And 
where  the  testator,  after  giving  various  legacies,  expressed 
at  the  end  of  his  will  his  apprehension  that  there  would  be 
a  considerable  surplus  of  his  personal  estate  beyond  what  h^ 
had  before  given  away  in  legacies,  for  which  reason  he  ^ve 
several  further  legacies;  and   afterwards,  by  a  codicil  be 


(/)  Heath  v.  Dendy,  1  Ru9s.  Hudson,  67,5..     AttonieyrG«ici»l 

543.  v.  hobins,  2  P.  Wmis.  26,  29S- 

ig)  Sayer  v.  Sayer,   Prec.  Ch.  (t)  Attorney-General  v.  Robins, 

393.     2  Fonbl.  377,  378.  2  P.  Wms.  26. 

(h)  Jennor  v.  Harper,  Prec.  Ch.  {k)  Masters  v.   Maatera,  1    P. 

360.    Tate  v.  Austen,  1  P.  Wms.  Wms.  423. 

265.      Masters  v.   Masters,    422.  (/ )  Attorney-General  v.  Bobina, 

Earl  of  Thomond  v.  Earl  of  Suf-  2  P.  Wms.  25. 
folk,    462.      Attorney-General    v. 
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gave  several  other  legacies.  It  was  decreed^  that  the  subse- 
quent legacies  given  by  the  will  having  been  given  in  a  pre* 
sumption  that  there  would  be  a  surplus,  and  there  happen- 
ing to  be  no  surplus,  the  former  legacies  should  have  a  pre- 
ference, and  the  legacies  given  at  the  end  of  the  will  should 
be  lost.  That  the  same  apprehension  of  a  surplus  must  be 
intended  to  have  continued  in  the  testator  at  the  time  of 
making  his  codicil,  and,  therefore,  unless  the  inference  can 
be  repelled,  the  legacies  by  the  codicil  must  be  lost  also,  (m) 

In  case  of  a  deficiency  of  general  assets,  that  is  to  say,  of 
assets  to  pay  debts,  specific  legacies,  although  not  liable  to 
abate  with  the  general  legacies,  must  abate  in  proportion 
among  themselves,  (n) 

Where  the  vendor  of  an  estate  would  have  absorbed  the 
personal  assets  in  payment  of  his  purchase-money,  which  was 
directed  by  the  will  to  be  paid  by  the  executor,  a  rateable 
contribution  was  decreed,  as  between  the  devisee  of  the  estate 
and  the  legatees  and  annuitants  under  the  will,  (o) 

We  have  before  seen  (p)  that  a  testator  may  carve  specific 
legacies  out  of  a  specific  chattel;  now,  in  such  case,  if  the 
chattel  so  parcelled  out  prove  deficient,  such  specific  legacies 
must  abate  proportionally  among  themselves,  (q) 

And  in  a  devise  in  trust  to  sell,  but  not  for  less  than 
10,000/.,  and  to  pay  several  sums  amounting  to  7,800/.,  and 
the  overplus  moneys  arising  from  the  sale  to  A.,  it  was  held 
a  specific  legacy  of  10,000/.,  and  the  sale  producing  less,  that 
A.,  and  the  others  should  abate,  (r) 

Such  is  the  advantage  to  which  a  specific  legatee  is  enti- 
tled, that  he  should  not  contribute  with  the  other  legatees  in 
case  of  a  deficiency.  But,  on  the  other  hand,  he  is  subject 
to  a  risk ;  as,  for  example,  if  such  specific  legacy  be  a  lease, 

(m)  Ibid.  23.  Rep.  50. 

(«)  2  Fonbl.  377,  Bote  (a).  Duke  ip)  Vide  supra,  302. 

of  Devon  v.  Atkyns,  2  P.  Wma.  (q)  Sleech  v.  Thorington,  2  Vez. 

3S2.    Long  V.  Short,  1   P.  Wms.  563. 

403.    WeW)  V.  Webb,  2  Vera.  111.  (r)  Page  v.  Leapingwell,  18  Ves. 

(o)  Ueadley  v.  Redhead,  Coop.  463. 


340  THE  ABATEMENT  OF   LEGACIES.      [bOOR  III. 

and  there  be  an  eviction;  or  ifgoods^  they  be  mislaid  or 
burnt ;  or  if  a  debt^  it  be  lost  by  the  insolvency  of  the  debtor ; 
in  all  these  instances  such  specific  legatees  shall  receive  no 
contribution,  (s) 

[341]  On  the  same  principle,  legatees  in  certain  drmnH 
stances  are  bound  to  relund  their  legacies,  or  a  rateable  jiaft 
of  them,  as  in  all  cases  of  a  deficiency  of  assets  for  the  pay- 
ment of  debts.  (/)  If  the  fund  be  merely  insufficient  to  pay 
the  legacies,  and  the  executor  pay  one  of  the  legatees,  a  dis- 
tinction is  to  be  remarked  between  cases,  where  such  pay- 
ment was  voluntary,  and  where  it  was  compulsory :  and  also 
between  cases  in  which  the  assets  were  originally  deficient, 
and  where  they  became  so  by  his  subsequent  misapplication 
of  them.  If  tfae  executor  paid  the  legacy  voluntarily,  the 
law  presumes  that  he  has  sufficient  to  pay  all  the  legacies, 
and  the  other  legatees  can  resort  only  against  him.  The  le- 
gatee, who  has  been  paid,  is  subject  to  no  claim  on  the  part 
of  the  other  legatees ;  (»)  provided  according  to  some  au- 
thorities, (v)  the  executor  be  solvent ;  but  if  the  executor 
prove  insolvent,  so  that  there  are  no  other  means  of  redress, 
a  court  of  equity  will  entertain  a  bill  to  compel  such  legatee 
to  refund. 

In  case  the  assets  appear  to  have  been  originally  deficient, 
if  the  executor,  either  voluntarily  or  by  compulsion,  pay  one 
of  the  legatees,  the  rest  shall  make  him  refund  in  proper* 
tion.  And,  even  if  such  legatee  obtain  a  decree  for  his  le- 
gacy, and  be  paid,  the  other  legatees  may  oblige  him  to  re- 
fiind  in  the  same  manner.  But  if  the  executor  had  at  first 
enough  to  pay  all  the  legacies,  and  by  his  subsequent  wast- 
ing of  the  assets,  they  become  deficient,  in  that  case  suchle- 
[842]  gatees  shall  not  be  compelled  to  refund,  but  shall  re- 
tain the  benefit  of  his  legal  diligence  in  preference  to  the 
other  legatees,  who  neglected  to  institute  their  suit  in  time; 

is)  Hinton  v.  Pinke,  1  P.  Wms.  Waddington,  2  Ventr.  360. 
540.  («)  Orr  V.  Kaines,  2  Ves.  194. 

(0  2  Bl.  Com.  613.    Noel  v.  Newman  v.  Barton,  2  Vein.  205. 
Robinson,  1  Vern.  94.    Hodges  v.         (p)  Orr  v.  Kaincs,  2  Vez.  194. 
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bj  which  they  might  hare  secured  to  themselves  the  same 
adTsntage.  (w) 

Nor  is  a  legatee  bound  to  refimd  at  the  suit  of  the  execu- 
tor, unless  the  payment  by  him  were  compulsory;  ^4^- or  un- 
less the  deficiency  were  created  by  dehts  which  did  not  lip- 
pear  tiD  after  the  payment  of  the  legacy :  (y)  in  either  of 
which  cases,  the  executor,  as  well  as  a  creditor,  may  compel 
the  legatee  to  refund  the  legacy ;  for  an  executor  who  pays 
a  debt  out  of  his  own  purse  stands  in  the  place  of  a  creditor, 
and  has  the  same  equity  as  against  such  legatee.  (») 

In  a  suit  for  the  administration  of  a  testator's  assets  after  the 
decree  on  fiirther  directions  had  sanctioned  payments  made  by 
the  executor  in  discharge  of  legacies,  and  had  directed  the 
ftind  in  court  to  be  apportioned  among  the  other  legatees,  a 
creditor  obtained  permission  to  prove  his  debt ;  the  Master  sub- 
sequently reported  a  debt  to  be  due  to  him ;  but  in  the  mean* 
time  the  fund  had  been  apportioned  and  part  of  it  had  beea 
paid  over,  while  the  remainder  had  been  carried  over  to  the 
accountof  particular  legatees:  it  was  held,  that  the  creditor  was 
entitled  to  receive  out  of  the  ftinds  of  the  legatees  so  remaining 
in  court,  not  the  whole  of  the  debt,  but  only  a  partof  it,bear<p 
ing  the  same  proportion  to  the  whole,  as  the  legacies  given  to 
those  legatees  bore  to  the  whole  amount  of  the  legacies  given 
by  the  wilL  (zz)  And  where  an  intestate's  estate  had  been 
distributed  under  a  decree  among  persons  found  by  the  re- 
port to  be  his  next  of  kin,  a  person  claiming  to  be  sole  next 
of  kin,  was  held  not  precluded  from  filing  a  bill  against  the 
persons  alleged  to  have  been  erroneously  found  to  be  the 
next  of  kin  to  obtain  a  restitution  of  the  fund  so  distributed, 
and  if  the  right  of  the  plaintiff*  is  established,  the  persons 
among  whom  the  fund  has  been  distributed,  will  be  com* 

(»)  1  P.  Wms.  495,  note  1.    Ed-  659. 

wards  y.  Freeman,  2  P.  Wms.  446.  (r)  4  Bac.  Abr.  428.   Yin.  Abr. 

(«)  Newman  v.  Barton,  2  Vem.  tit.  Devise,  (Q  d.) 

205.  (££)  Gillespie  v.  Alexander,    3 

(y)  NeHbrop  v.  Hill,  1  Ch.  Ca.  Russ.  130. 
136.    Jewon  v.  Gran^  3  Swanst. 
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pelled  to  repay  it  to  the  plaintiff;  but  the  plamtiff"  will  be 
bound  by  the  accounts  taken  in  the  administration  suit,  (a) 

When  the  executor  has  paid  all  the  debts,  and  all  the  le- 
gades  above  mentionedj  pecuniary  and  specific,  he  must  in 
the  last  place  pay  over  the  surplus  or  residuum  to  the  re- 
siduary legatee,  (aa)  Aqd  although  the  residuary  legatee  die 
before  payment  of  the  debts,  and  before  the  amount  of  the 
surplus  is  ascertained,  yet  it  shall  devolve  on  his  represen- 
tative, (b) 

The  residue,  generally  speaking,  comprehends  such  legs* 
cies  as  have  lapsed ;  (c)  but  the  testator  may  by  the  terms  of 
[S43]  the  will  so  circumscribe  and  confine  the  residue,  as 
that  the  residuary  legatee  instead  of  being  a  general  legatee, 
shall  be  a  specific  legatee,  and  then  he  shall  not  be  entitled  to 
any  benefit  accruing  from  lapses,  unless  what  shall  have 
lapsed  constitute  a  part  of  the  particular  residue :  as  where 
A.  on  board  a  ship  made  his  will,  and  gave  to  his  mother,  if 
alive,  his  gold  rings,  buttons,  and  chests  of  clothes,  and  to  his 
executor  who  was  on  board  with  him,  his  red  box,  arrack, 
and  all  things  not  before  bequeathed ;  and  at  the  time  of 
making  his  will  was  entitled  to  a  considerable  leasehold  es- 
ate  by  the  death  of  his  father,  of  his  right  to  which  he  was 
ignorant:  It  was  held  that  A.*s  executor  was  legatee  of  a 
particular  residue,  namely,  of  what  the  testator  had  on  board 
the  ship,  and  such  legacy  excluded  him  from  the  general 
residue.  But  that  as  A.'s  mother  died  in  his  lifetime,  his 
rings,  buttons,  and  chests  of  clothes  lapsed  into  such  parti* 
cular  residue,  and  devolved  on  his  executor,  not  as  executor, 
but  as  legatee  of  such  particular  residue,  (d) 

If  the  residuary  estate  be  devised  to  A.  B.  and  C,  in  joint 
tenancy,  if  A.  die  in  the  lifetime  of  the  testator,  or  if  A.  die 
after  the  testator,  but  before  severance  of  the  joint  tenancy 

(a)  David  v.  Frowd,  1  Myl.  &  {b)  Brown  v.  Famdell,  Garth.  63. 

Keen»  200.  (c)  Jackson  v.  Kelly,  2  Ves.  285. 

iaa)  2  Bl.  Com.  614.  4  Bac.  Abr.  (d)  Cook  v.  Oakley,  1  P.  Wins. 

428.  302. 
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in  the  residue,  it  shall  survive  to  the  two  others,  (e)  But  if 
it  be  given  to  A.  B«  and  C.  as  tenants  in  common,  on  the 
death  of  one  of  them  in  the  lifetime  of  the  testator,  his  share 
shall  not  go  to  the  survivors,  but  shaU  devolve  on  the  testa- 
tor's next  of  kin,  according  to  the  statute  of  distribution,  as 
so  much  of  the  personal  estate  remaining  undisposed  of  by 
the  will.  (/) 

So  if  a  third  of  the  residuum  be  devised  to  each  of  three 
persons,  and  one  of  them  die  in  the  testator's  lifetime ;  {g)  or 
if  the  devise  be  revoked  as  to  one  of  such  residuary  legatees* 
the  consequence  shall  be  the  same,  (h) 

If  A.  bequeath  all  the  surplus  of  his  personal  estate  after 
payment  of  the  debts  and  legacies  to  J.  S.,  and  several  cre- 
ditors, although  barred  by  the  statute  of  limitations,  com*^ 
mence  actions  agiunsf  the  executor,  on  his  refusal  to  plead 
the  statute,  equity  will  not,  in  favour  of  such  residuary  lega. 
tee,  compel  him  to  plead  it.  (i) 

It  is  a  general  rule,  that  where  a  question  arises  between  a 
legatee,  or  a  party  entitled  to  a  portion,  and  the  residuary 
legatee,  the  costs  shall  come  out  of  the  residue;  yet  if  no 
question  arise  between  such  individual  and  the  residuary 
legatee,  but  the  question  relate  merely  to  the  nature  of  the 
interest  of  the  property  severed  from  the  general  mass  of  the 
estate,  the  costs  of  originating  that  question  are  thrown  on 
the  specific  property  itself:  as  where  the  testator  directed  his 
executors  to  purchase  921,  per  annum  bank  long  annuities, 
in  trust  for  his  sister  for  life,  and  after  her  decease,  the  prin- 
cipal to  be  distributed  among  certain  persons,  and  the  execu- 
tors purchased  the  long  annuities  accordingly,  and  invested 
the  same  in  their  names,  and  after  a  lapse  of  seventeen  years 
the  tenant  for  life  died,  when  a  question  arose  in  respect  of 


fje)  Websterv.Webster,  2P.WmB.  (A)  6  Bro.  P.  C.  1. 

347.  <0  4  Bac.  Abr.  429.     1  fiq.  €a. 

(f)  Bagwell  V.  Dry,  700.    Cray  Abr.  309.   11  Vin.  Abr.  269-    Lord 

r.  Willis,  2  P.  Wms.  529.  GastleloB  v.  Lord  Fanahaw,  Prec. 

ig)  Bagwell  V.  Dry,  1  P.  Wms.  Chan.  100.    Ew^parte  Dewdney^  15 

700.  Page  V.  Page,  2  P.  Wma.  488.  Ves.  jun.  498. 
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the  nature  of  the  interest,  which  had  been  so  long  separated 
from  the  residuary  estate.  Lord  Eldon,  C,  on  appeal  from 
the  RoUsf  held,  that  the  costs  of  the  suit  relative  to  the  trust 
fund,  the  right  to  which  was  in  question  in  the  cause,  should 
be  paid  out  of  the  same :  and  that  his  Honor's  decree,  di* 
recting  that  the  costs  should  be  paid  out  of  the  testator's  ge- 
neral estate,  should  in  that  particular  be  varied,  (k) 

[344]  If  there  be  no  residue,  tbe  residuary  legatee  has  a 
claim  to  nothing.  In  no  case  shall  he  compel  the  other  le* 
gatees  to  abate,  for  although  this  consideration  might  occa^ 
sionally  meet  the  testator's  intention,  yet  it  would  in  most 
instances,  lead  to  great  confusion  and  embarrassment.  (/)  But 
it  has  been  held,  that  if  the  executor  be  gmlty  of  a  devastatUt 
the  residuary  legatee  shall  not  suffer  exclusively ;  but  on  a 
deficiency  of  assets  in  consequence  of  such  misconduct,  shall 
come  in /MirtfMifm  with  the  other  legatees.  Yet  according 
to  that  decision,  the  Court  had  it  not  in  contemplation  to  af- 
ford the  residuary  legatee  relief  in  case  the  testator  had  spent 
the  residue  in  his  lifetime;  for  the  inquiry  directed  was  not 
what  personal  estate  the  testator  had  at  the  time  of  making 
his  will,  but  what  estate  he  had  at  his  death,  (m) 
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Of  an  executor's  being  legatee;  and  herein  of  his  assent 
to  his  own  legacy. 

In  case  of  a  legacy  bequeathed  to  the  executor^  if  be  take 
possession  of  it  generally,  he  shall  hold  it  as  executor,  which 
is  his  first  and  general  authority,  (a) 

%  Jenour  v.  Jenour,  10  Yes.  jun.  (m)  P.  Wma.  305,  and  306,  note  1 

663.  and  2. 

(0  Fonnereau  v.  Poyntz.  1  Bro.  (ti)  3  Bac.  Abr.  84.    13  Co.  47* 

Ch.  Rep.  478.  1  p.  Wms.  306,  note  Plowd.  520, 543.  10  Co.  47  b.  Dyer, 

2.  277  b.  Young  V.  Holmes,  Stnu  70. 
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[MS]  The  union  of  the  two  characters  of  executor,  and 
legatee  in  one  and  the  same  person,  makes  no  difference,  {b) 
His  assent  is  as  necessary  to  a  legacy  vesting  in  him  in  the 
capacity  of  legatee,  as  to  a  legacy's  vesting  in  any  other 
person,  and  that  on  the  same  principle.  Till  he  has  exa- 
mined the  state  of  the  assets,  he  is  incompetent  to  decide 
whether  they  will  admit  of  his  taking  the  thing  bequeathed 
as  a  legacy;  or  whether  it  must  not  of  necessity  be  applied 
in  satisfiictioH  of  debts,  (c) 

His  assent  to  his  own  legacy  may,  as  well  as  his  assent  to 
that  of  another  legatee,  be  either  express,  or  implied.  He 
may  not  only  in  positive  terms  announce  his  election  to  take 
it  as  a  bequest,  but  such  election  may  also  be  implied  from 
his  language,  or  his  conduct,  (d)  As  if  he  say,  that  he  will 
have  it  according  to  the  will,  that  amounts  to  an  assent  to 
have  it  as  legatee,  (e)  So,  if  a  term  be  devised  to  A.  the 
executor  for  life,  and  afterwards  to  B.,  if  he  say  that  B.  will 
have  it  after  him,  that  impUes  an  election  to  take  it  as  le- 
gatee. (/)  So  if  by  deed  reciting  that  he  has  a  term  for  yeairs 
by  devise,  he  grants  it  over;  ( jf)  or  if  he  take  the  profits  of 
it  to  his  own  use;  (h)  or  if  he  repair  the  tenem^its  devised 
at  hb  own  expence;  (f)  all  these  acts  indicate  an  assent  to 
the  bequest:  in  like  manner,  if  he  perform  a  condition  or 
trust  annexed  to  the  devise ;  as,  if  a  lessee  for  years  devise 
[346]  his  term  to  his  executor,  on  condition  that  he  shaH 
pay  ten  pounds  to  J.  S.,  which  he  pays  accordingly :  this 
payment  amounts  to  an  election  on  his  part  to  take  the  lease 
as  a  legacy,  and  it  is  in  law  an  execution  of  the  legacy  for 
ever;  for  he  who  performs  the  charge  of  a  thing  claims  the 
benefit  which  is  annexed  to  it.  (k)  So,  if  a  lease  be  devised 
to  an  executor  during  the  minority  of  the  testator's  son,  in 
order  that  the  executor  may  educate  him  out  of  the  profits, 

(6)  Off.  Ex.  22.  {a)  1  Roll.  Abr.  920. 

(e)  Ibid.  27,  2.  (A)  Ibid.  619. 

(4)  Com.  Dig.  Admon.  C.  6,  7.        (0  Semb.  Cheney's  case,  1  Leon. 

Ganet  v«  Lister,  I  Lev.  25.  216. 

(e)  Garret  ▼.  Lister,  I  Lev.  25.  (k)  Plowd.  544. 

(/)  Garret  v.  Lister,  1  Lev.  25. 

X  2 
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if  he  educate  him  accordingly,  this  constitutes  an  assent  to 
take  the  lease  by  way  of  legacy,  and  not  as  executor ;({) 
or  if  he  excludes  a  co-executor  from  a  joint  occupancy  sf 
the  term  with  him,  (m)  that  is  also  an  agreement  to  the  le- 
gacy. An  assent  to  take  part  as  a  residuary  legatee,  is  anas- 
sent  also  to  take  the  whole  residue  in  the  same  character,  (s) 

But  till  the  executor  has  made  his  election,  either  expreai 
or  implied,  he  shall  take  the  legacy  as  executor,  though  all 
the  debts  have  been  paid,  independently  of  such  bequest,  (o) 

Nor  is  the  entry  of  an  executor,  whether  before  or  after 
probate,  on  the  term  devised  to  him,  an  election  to  take  it 
as  legatee,  (p)  Nor,  if  he  merely  say,  that  the  testator  left 
all  to  him,  (q)  will  so  ambiguous  an  expression  have  that 
efiect.  Yet  if  an  executor  being  also  devisee  of  a  term, 
[347]  grant  a  lease  of  it  by  the  name  of  executor,  that 
amounts  to  a  claim  in  such  capacity,  (r) 

If  a  legacy  be  left  to  A.  as  executor,  whether  expressly 
for  his  care  and  trouble,  or  not,  he  must  prove  the  will,  {$) 
and  either  act,  or  distinctly  shew  his  intention  to  act,  before 
he  shall  become  entitled  to  it.  (0  And  although  an  executor 
prove  the  will,  yet  if  he  do  not  appear  to  have  done  it  with 
an  intention  of  really  acting  in  the  execution  of  it,  he  is  not 
entitled  to  his  legacy,  (tr) 

Where  however  a  testator  named  two  persons  to  be  bis 
executors,  and  gave  them  50/.  each,  upon  condition  of  their 
taking  upon  themselves  a  certain  trust,  and  afterwards  used 
these  words,  "  I  give  to  my  cousin  J.  K.  50/.  whom  I  ap* 
point  joint  executor,"  and  the  testator  also  gave  to  J.  K.'8 
sister's  legacies  of  50/.  each :  it  was  held,  that  the  legacy  to 

(f)  Flowd.  539.                    *       .  '  Rep.  285. 

(m)  Dyer,  277  b.  (0  Reed  v.  Devaynes,  3  Bro-Oi. 

(fi)  2  Roll.  Rep.  158.  Rq).  95.    Abbot  v.  Massie,  3  Vet. 

(o)  Com.  Dig.  Admon.  C.  5.     1  jun.  148.    Harrison  v.  Rowley,  4 

Leon.  216.  Ve8.jtm.212.  Stackpoolev.HoweU, 

ip)  Ck)m.  Dig.  Admon.  C.  7.  Off.  13  Vcb.  jun.  417. 

Ex.  226.  (i«)  Harford  v.  BrowDinff,  1  Cox's 

(q)  1  Roll.  Abr.  620.  Rep.  302.    Freeman  ▼.  Faiilie,  3 

(r)  1  Leon.  216.  Meriv.  Rep.  31. 

Is)  Reed  v.   Devaynes,   2   Cox's 
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J.  K.  was  not  annexed  to  the  office  of  executor,  and  that  he 
was  entitled  to  it,  although  he  had  declined  to  act  in  the 
trusts  of  the  will,  (t?) 

Nor  has  an  executor  a  right  to  give  himself  a  preference  in 
regard  to  a  legacy,  as  in  the  instance  of  a  debt. 

In  the  case  of  a  legacy  to  a  trustee,  given  as  a  token  of 
regard  and  a  recompence  for  his  trouble,  payable  within 
twelve  calendar  months  after  the  decease  of  the  testatrix, 
no  refusal  or  neglect  to  act  where  necessary  appearing,  and 
the  trustee  dying  nineteen  months  after  the  testatrix  without 
having  acted,  the  trustee  was  held  entitled  to  the  legacy,  (tr) 

The  rules  above  stated  in  respect  to  the  abatement  and 
refunding  of  legacies,  in  the  case  of  legatees  in  general,  ap- 
ply equally  to  the  case  where  the  same  person  is  both  execu- 
tor and  legatee,  (x)  and  although  the  bequest  were  merely  as 
a  recompence  for  his  executing  the  trust,  (y) 


SECT.  IX. 


Q^  the  testator's  appointing  his  debtor  executor-^-^hen  the 
debt  shall  be  regarded  as  a. specific  bequest  to  him — when 
not. 

If  a  creditor  appoint  the  debtor  his  executor,  the  effect  of 
such  an  appointment  is  to  be  considered,  first  at  law,  and 
then  in  equity.  In  point  of  law,  such  nomination  shall 
operate  as  a  release,  and  extinguishment  of  the  debt ;  on 
[348]  the  principle  that  a  debt  is  merely  a  right  to  recover 
the  amount  by  way  of  action,  and  as  an  executor  cannot 

(o)  Diz  V.  Reed,  1  Sim.  &  Stu.  in  note. 
337-  is)  4  Bac.  Abr.  417.   Fretwell  v. 

(w)  Brydges  v.  Wotton,  1  Yes.  &  Stacy,  2  Vem.  434.  Attorney-Gen- 

Bea.  134.  eral  v.  Robins,  2  P.  Wms.  25. 

(«)  2  Bl.  Com.  502.  Plowd.  545, 
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maintain  an  action  against  faimselfi  his  appointment  by  the 
creditor  to  that  office  discharges  the  action^  and,  conse- 
quendy,  discharges  the  legal  remedy  for  the  debt  (a)  Thus, 
if  the  obligee  of  a  bond  make  the  obligor  executor,  this 
amounts  to  a  release  at  law  of  the  debt :  (6)  If  sereral  obli- 
gors be  bound  jointly  and  severally,  and  the  obligee  con- 
stitute one  of  them  his  executor,  it  is  an  extinguishment  of 
the  debt  at  law,  and  the  executor  is  incapable  of  suing  the 
other  obligors,  (c)  The  debt  is  in  like  manner  released  where 
only  one  of  several  executors  is  indebted  to  the  testatori  for 
one  executor  cannot  maintain  an  action  against  another; (J) 
and  after  the  death  of  such  executor,  the  surviving  execu- 
tors cannot  sue  hb  representative  for  the  debt,  {e)  Nor  b 
the  case  varied  by  the  executor's  dying  without  having 
proved  the  will,  or  having  administered,  (/)  or  even  by  his 
refusal  to  act  with  his  co-executors,  {g)  unless  he  formally  re- 
nounced the  office  in  the  spiritual  court :  such  a  renunciation, 
indeed,  shall  prevent  the  release  of  his  debt:  for  he  could  no 
more  be  compelled  to  accept  a  release,  than  a  deed  of  grant  (A) 
In  all  these  cases  the  legal  remedy  is  destroyed  by  the  act 
of  the  party,  and,  therefore,  is  for  ever  gone ;  (i)  but  the 
[349]  effect  is  different  where  it  is  suspended  merely  by  the 
act  of  law ;  {k)  as  if  administration  of  the  efiects  of  a  cre- 
ditor be  committed  to  the  debtor,  this  is  only  a  temporary 
privation  of  the  remedy  by  the  legal  operation  of  the 
grant :  (/)  Thus,  if  the  obligor  of  a  bond  administer  to  the 
obligee,  and  die,  a  creditor  of  the  obligee  having  obtained 

(a)  3  Bac.  Abr.  11.    2  Bl.  Com.  300.  Plowd.  184.  Off.  Ex.  31. 

511,612.   Off.  Ex.  31.    Wankford  (^)  Wankford  v.  Waukford,  Salk. 

V.  Wankford*  Salk.  299.    Plowd.  308. 

186.  Com.  Dig.  Admon.  B.  6.  Roll.  '      Qi)  Wankford  v.  Wankford, Salk. 

Abr.  920,  921.  6  Co.  30.  Harg.  Co.  307. 

litt.  264  b,  note  1 .  (t)  Dorchester  v.  Webb,  Cm.  Our. 

(ft)  8  Co.  136.  373.  Wankford  v.  Wankford.  Salk. 

(c)  Off.  Ex.  31.    11  Vin.  Abr.  302.  Abramv.Cunningham,lVeiitr. 

398.  301.  Freaklyv.Fox.9Bam.&Creaf. 

{d)  Ibid.  31.  130. 

(e)  Ibid.  32.   Plowd.  264.    Croa.  (ib)  Wankfoid  v.  Wankford,  Salk. 

man's  case,  Leon.  320.  303. 

if)  Wankford  V.  Wankford,  Salk.  (0  Off.  Ex.  32.  8  Co.  136. 
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administration  de  bonis  nan  may  maintain  an  action  for  8U<ih 
debt  against  the  executor  of  die  obligor*  {m)  So,  if  the  eze- 
cotrix  of  an  obligee  marry  the  obligor,  such  marriage  is  no 
releaae  of  the  debt,  for  the  testator  has  done  no  act  to  dis- 
charge it|  and  the  husband  may  pay  it  to  the  wife  in  the 
character  of  executrix.  If  he  do  not,  the  remedy  is  suspended 
Bierely  by  the  legal  effect  of  the  coverture,  and  on  her  death, 
the  administrator  <fo  bonis  nan  of  the  testator  will  be  equally 
entided  to  that  debt,  as  to  any  others  outstanding,  ( fi)  it 
seems  also  that  the  naming  of  a  debtor  executor  durante 
minoritate  is  no  discharge  of  the  debt,  since  he  is  only  exe- 
cutor in  trust  for  the  infismt  till  he  comes  of  age.  (o) 

In  equity,  the  consequence  of  the  testator's  nominating 
his  debtor  executor  is  to  be  regarded,  first,  with  reference 
to  creditors ;  and  then  to  legatees. 

As  against  the  testator's  creditors,  equity  will  never  per- 
mit him  by  constituting  his  debtor  executor  to  disappoint 
them:  Therefore,  where  the  testator  has  not  left  a  fund 
sufficient  for  the  payment  of  his  own  debts,  in  that  case,  the 
debt  of  his  executor  shall  be  assets ;  the  duty  remaining,  al- 
though the  action  at  law  be  gone,  and  the  executor  shall  be 
liable  to  account  for  such  debt  in  the  spiritual  court,  or  in  a 
court  of  equity.  It  were  highly  unreasonable  that  the  claims 
of  creditors  should  be  defeated  by  a  release,  which  was  ab^ 
solutely  voluntary,  {p)  In  respect  to  legatees  equity  will, 
generally  speaking,  allow  the  appointment  of  a  debtor  exe* 
[350]  cutor  to  operate  as  a  discharge  of  his  debt.  For  the 
debt  is  considered  in  the  light  of  a  specific  bequest  or  legacy 
to  the  debtor,  for  the  purpose  of  discharging  the  debt,  and 
therefore,  though  like  all  other  legacies,  it  shall  not  be  paid, 
or  retained  till  the  debts  are  satisfied,  yet  the  executor  has  a 
right  to  it  exclusive  of  the  other  legatees,  (q) 

(m)  Lockier  v.  Smith,  Sid.  79.  302,  306.  Off.  Ex.  31.   2  Bl.  Com. 

(»)  Cronnan'8  case,  Leon.  320.  612.    Plowd.  186.    Shep.  Touchsv. 

Croflman  v.    Reade,  Moore,  236.  497, 498.    Simmons  v.  Gutteridffe, 

Wankford  v.  Wankford,  Salk.  306.  13  Yes.  264. 

(o)  11  Vin.  Abr.  400.    Caweth  v.  (^)  2  Bl.  Com.  612.     Harg.  Co. 

PhilUps,  Lord  Raym.  605.  Liu.  264  b,  note  1. 

(p)  Wankford  v.  Wankford,  Salk. 
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But  this  rule  with  reference  to  legatees,  is  subject  to  a 
great  variety  of  exceptions.  In  equity  such  debt  shall  not  be 
released,  even  as  against  legatees,  if  the  presumption  arising 
from  the  appointment  of  a  debtor  to  the  executorship  be 
contradicted  by  the  express  terms  of  the  will :  or  by  strong 
inierence  from  its  contents.  As  where  a  testator  leaves  a  le- 
gacy, and  directs  it  to  be  paid  out  of  a  debt  due  to  him  from 
the  executor ;  such  debt  shall  be  assets  to  pay  not  merely 
that  specific  legacy,  but  all  other  legacies,  (r)  In  Kke  man- 
ner, if  he  leave  the  executor  a  legacy,  it  is  held  to  be  a  suffi* 
oient  indication,  Aat  he  did  not  mean  to  release  the  debt 
And  in  such  case,  the  executor  shall  be  trustee  to  the  amount 
of  the  debt  for  the  residuary  legatee,  or  next  of  kin.  (s)  So 
where  a  testator  bequeathed  large  legacies,  and  also  the  resi- 
due of  his  estate,  to  his  executors,  one  of  whom  was  indebted 
to  him  by  bond  in  three  thousand  pounds,  it  was  decreed 
that  this  debt  should  be  added  to  the  surplus,  and  that  bdth 
executors  were  equally  entitled  to  it.  (t)  So  where  a  debt<^ 
to  the  testator  was  appointed  executor,  although  without  a 
^e^^^y*  yet  i^  appearing  by  the  tenor  of  the  will,  that  the 
testator  considered  him  in  the  light  of  a  mere  trustee  of  his 
whole  property,  his  debt  was  clearly  held  not  to  be  dis- 
charged, (ti)  So  where  A.  mortgaged  his  estate  to  B.  who 
paid  no  money  in  consideration  of  the  mortgage,  but  gave 
him  a  bond  for  ISO/,  and  then  A.  died,  having  appointed  B. 
his  executor,  the  bond  was  decreed  to  be  assets  in  the  hands 
of  B.  and  applicable,  after  payment  of  the  funeral  expmiees 
and  legacies,  to  the  exoneration  of  the  real  estate  in  favour 
of  the  hein  (w) 

(r)  3  Bac.  Abr.  11.  Find  v.  Rum-  Talb.  240.  4  Bro.  P.  C.  180.  3  Bac. 

«ey,  Yelv.  160.  Abr.  12. 

(«)  Carey  v.  Goodinge,  3  Bro.  Ch.  (»)  Beny  v.  Usher,  11  Vm.  jun. 

Rep.  no.  87. 

(I)  Brown  v.  Selwyn,  Cs.  temp.  (w)  Fox  v.  Fosr,  1  Atk.  463. 
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[351]    SECT.  X. 

Of  the  residue  undisposed  of  by  the  udUi  when  it  shall  go  to 
the  executor^^-^hen  not. 

If  tbe  testator  make  no  disporition  of  the  reriduci  a  question 
arises,  to  whom  it  shall  belong,  and  this  is  a  subject  which 
inydves  in  it  a  great  variety  of  distinctions,  (a)  But  a  great 
alteration  in  the  law  as  respects  the  executor's  right  to  the 
residue,  has  lately  been  made,  by  which  many  of  the  dis- 
tinotions,  established  in  decided  cases  will  not  for  the  future 
be  considered  as  law.  By  the  1  Wm.  4,  c.  40,  it  is  enacted, 
that  when  aiiy  person  shall  die  after  the  1st  September  1830, 
an  executor  shall  be  deemed  by  courts  of  equity  to  be  a 
trustee  for  the  persons  who  would  be  entitled  to  the  estate 
under  the  statute  of  distributions,  in  respect  of  any  residue 
not  expressly  disposed  of,  unless  it  shall  appear  by  the  will, 
that  the  executor  was  intended  to  take  such  residue  bene«- 
ficially ;  but  the  executor's  right  is  not  to  be  affected  or  pre- 
judiced, in  cases  where  there  is  not  any  person,  who  would 
be  entitled  under  the  statute  ^of  dbtributions,  in  respect  of 
any  residue  not  expressly  disposed  of.  As,  however,  ques- 
tions may  still  arise  in  cases  where  the  testator  died  pre- 
vious to  the  1st  September  1830,  it  is  expedient  that  the  dis- 
tinctions hitherto  taken,  should  be  preserved  in  this  Work. 

The  result  of  the  numerous  cases  on  this  subject  appears 
to  be  this  : 

The  whole  personal  estate  of  the  testator  is,  in  point  of 
law,  devolved  on  the  executor ;  and  if,  after  payment  of  the 
funeral  expences,  testamentary  charges,  debts,  and  legacies, 
there  shall  be  any  surplus,  it  shall  vest  in  him  beneficially. 

(a)  1  P.  Wma.  550,  note  1.  2  Fonbl.  131^  note  (k).  3  Bac.  Abr. 
67.  llVin.  Abr.  407. 
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If  it  shall  appear  on  the  face  of  the  will,  either  expressly 
or  by  tufBcient  implicatioiii  that  the  testator  meant  to  confer 
upon  him  merely  the  oflSce,  and  not  the  beneficial  interest, 
equity  will  convert  the  executor  into  a  trustee  for  those  on 
[852]  whom  the  law  would  have  cast  the  residue  in  case  of  a 
complete  intestacy ;  that  is  to  say,  the  next  of  kin.  (a)  As, 
where  the  testator  has  styled  him  in  his  will  an  executor  in 
trust,  or  to  see  that  her  will  was  put  in  force,  (b)  or  has  used 
other  expressions  of  the  same  import  (6i)  But  an  executor  be- 
ing called  a  trustee  as  to  specific  trusts  imposed  upcm  him  dis- 
tinct from  his  appointment  as  executor,  will  be  entitled  to  the 
residue,  as  no  inference  can  be  drawn  therefrom  of  the  tes- 
tator's intention  to  make  him  a  trustee  of  the  residue.  And 
executors  taking  the  residue,  take  it  precisely  in  the  same 
plight  as  residuary  legatees  would  take  it  (c)  Where  the 
testator  appointed  the  American  ambassador  his  executor, 
or  such  other  person  as  should  be  the  American  ambassador 
at  the  time  of  the  testator's  death,  Sir  William  Grant,  M.  R., 
held  that  to  be  a  circumstance  connected  with  others  indi- 
cative of  an  intention  to  confer  upon  him  the  office  only,  be 
being  appointed  not  in  his  individual  character  and  as  a 
friend,  but  in  the  capacity  of  minister,  (d)  So  where  the 
testator  has  begun  to  make  a  disposition  of  the  surplus,  but 
has  not  proceeded  to  comfdete  it,  there  also  the  executor 
shall  be  excluded.  As  where  a  residuary  clause  is  inserted 
in  the  will,  and  the  testator  has  omitted  to  name  the  re- 
siduary legatee,  (e)    But  a  blank  space  between  the  last  line 

B)  Fowler  y.  Gsrlicke,  1  Rnss.  193.  Dawson  y.Caaiic,  15  Yes.  jm. 

yl.  232.  409.  18  Vcs.  jun.  247. 

(b)  Braddon  v.  Farrand^  4  Rius.  id)  Urquhart  v.  King,  7  Ves. 
87.  jun.  230.    See  also  Griffiths  T.  Ha- 

(bb)  1  P.  Wma.  660,  note  1.  Pring  miltOD,  12  Ves.  jun.  309. 

v.  Fring,  2  Vem.  99.    Rachfield  v.  (e)  1  P.Wm8.660,notel.  Wbeelcr 

Carelees,  2  P.  Wins.  168.  Graydon  v.  Sheer,  Moseley,  288.   Bishop  of 

V.  Hicks,  2  Atk.  18.    Dean  v.  Dal-  Cloyne  v.  Young,  2  Ves.  91.  Lord 

ten,  2  Bro.  Ch.  Rep.  634.    Bennet  North  v.  Pardon,  496.  Homtby  t. 

▼.  Batchekir,  3  Bro.  Ch.  Rep.  28.  Finch,  2  Ves.  inn.  78.     Vide  also 

Wheeler  v.  Sheer,  Moseley,  288.  Mordaunt  v.  Hnssey,  4  Vet.  Jan. 

Lockyer  v.  Simpson,  301.    Bennet  117,andGiraudy.Hanbary,3Merir. 

V.  Batchelor,  1  Ves.  jun.  63.  Rep.  160. 

(c)  Pratt  y.  Sladden,  14  Ves.  jun. 
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of  a  will  and  the  aignature  raises  no  presumption  of  an  in 
tention  to  dispose  of  the  residue  against  the  legal  right  of  the 
executor,  if)  Where  an  executor  has  general  and  specific 
legacies,  not  expressly  for  his  care  and  trouble,  upon  the  eyi- 
dence  raising  no  direct  intention  in  bis  favour,  but  mere  in- 
ference from  equivocal  declarations,  with  an  intention  to  make 
an  express  residuary  disposition,  the  executor  will  be  a  trus* 
teeof  the  residue,  (jf)  So  the  executor  shall  be  excluded 
where  the  residuary  claused  is  rased  and  become  illegible.  (A) 
Nor  where  the  testator  has  regularly  bequeathed  the  surplus, 
although  the  residuary  legatee  first  die,  and  consequently  it 
be  undisposed  of  at  the  time  of  the  testator's  death,  shall  it 
belong  to  the  executor,  (i)  Nor  shall  the  executor  be  enti- 
tled to  it  where  the  testator  has  given  him  a  legacy  expressly 
for  his  care  and  trouble ;  for  that  is  a  strong  case  on  which 
to  raise  a  resulting  trust,  not  merely  on  Ae  absurdity  of 
supposing  a  testator  to  give  a  part  of  the  fund  to  that  person 
for  whom  he  intended  the  whole,  but  as  it  is  evidence  that  he 
considered  him  as  a  trustee  for  some  other,  who  should  be 
the  object  of  the  care  and  trouble  for  which  the  bequest  was 
meant  as  a  compensation.  {Jk)  Still,  however,  the  principle, 
that  it  shall  not  be  presumed  to  have  been  the  testator's  mean- 
[S53]  ing  thus  to  give  part  and  all  to  the  executor,  has  been 
aUowed  alone  and  unaided  to  operate  as  an  exclusion.  Hence 
it  is  a  setded  rule  in  .equity,  that  a  pecuniary  legacy  be- 
queathed  to  an  executor  alone,  or  to  an  executor  who  is  also 
a  trustee,  affords  a  sufficient  argument  to  debar  him  of  the 
residue.  (/) 

(/)  White  V.  Williams,  3  Ves.  &  Caieless,  a  P.  Wms.  158.  Cordel  v. 

Bea.  73.  S.  C.  Coop.  Rep.  58.  Noden,  9  Vera.  US.    Newvtesd  v. 

{g)  Langham  v.  Sandford,  17  Ves.  JohnstoD,  2  Atk.  46.    Whitaker  v. 

ym.  435,  and  on  appeal,  19  Ves.  641 .  Tktham,  7  Bing.  638. 

2  Meriv.  Rep.  6.  (fS  1  P.  Wms.  650,  note  1.    2 

(*)  Farrington  v.  Knightly,  1  P.  Fonbl.  131,  note  (k).  Ball  v.  Smith, 

Wma.  549.  2  Vera.676.  Joslin  v.  Brewit,  Bunb. 

(f)  1  P.Wm8.550,note  1.  Nicholls  112.  Famnffton  v.  Knightly,  1  P. 

▼.  Crisp,  AmbL  769.     Bennet  v.  Wms.  544.  Daven  v.  Davers,  3  P. 

Batchelor,  2  Bro.  Ch.  Rep.  28.  Wms.  40.  Prec.  Ch.  107.  Gibbs  v. 

Qi)  2  Fonbl.  131,  note  (k).  Bp.  of  Ramsey,  2  Ves.  &  Bea.  294.    Boll 

Qoyne  v.  Young,  2  Ves.  97^  Foster'  v.  Kingston,  1  Meriv.  Rep.  314. 
V.  Munt,  1  Vera.  473.  Rachiield  v. 
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A  direction  in  a  will  "  to  keep  accounU/'  was  held  apon 
demurrer^  to  afford  a  presumption  that  the  executrix  was  not 
meant  to  take  beneficially;  but  parol  evidence  being  ad* 
mitted  on  behalf  of  the  executrix^  to  show  that  she  was  in* 
tended  to  take  the  residue  for  her  own  benefit;  and  such 
evidence  being  satisfitctory,  the  bill  by  the  next  of  kin  was 
dismissed,  (m) 

A  bequest,  that  the  whole  of  the  testator's  property  shall 
pass  by  his  codicil  *'  according  to  law,**  will  exclude  the  ex<- 
ecutor,  and  make  him  a  trustee  for  the  next  of  kin.  (n) 

If  the  legacy  to  the  executor  be  specific,  it  shall  equally 
exclude  him.  (o)  Nor  will  the  rule  be  varied  by  the  testator's 
having  bequeathed  legacies  to  the  next  of  kin.  {p).  For  it  is 
founded  rather  on  an  implied  intent  to  bar  the  executor,  than 
to  create  a  trust  for  the  next  of  kin ;  and,  therefore,  if  the 
executor  have  a  legacy,  and  there  be  no  next  of  kin,  a  trust 
shall  result  for  the  crown,  (q)  It  is  also  settled,  that  in  case 
the  widow  of  the  testator  be  executrix,  she  is,  in  respect  to 
the  residue,  precisely  in  the  same  situation  as  any  other  per- 
son  appointed  to  the  office ;  (r)  unless  the  bequest  to  her 
of  a  specific  legacy,  consisting  of  property  which  was  her's 
before  marriage,  may  vary  the  rule,  {s) 

Executors  entitled  to  the  residue  undisposed  of,  will  take 
a  legacy  to  a  charity  void  by  the  statute  9  Geo.  S,  c.  36,  for 
their  own  benefit,  against  the  claim  of  the  next  of  kin.  (t) 

A  general  devise  and  bequest  to  executors,  having  equsi 


(m)  Gladding  v.  Yapp,  6  Mad.  er,  2  P.  Wins.  337. 

Rep.  56.  iq)  MiddletoD  v.  Spicer,  1  Bro. 

(a)  Ld.  Cnmley  v.  Hale,  14  Ves.  Ch.  Rep.  901. 

jun.  307.  (r)  Lady  GhranviUe  v.  Duch.  of 

(o)  Randall  v.  Bookey,  2  Vem.  Beaufort,  1  P.  Wms.  115,  66a  note 

426.    Southcot  V.  Watson,  3  Atk.  1.    2  Fonbl.  130,  note  1.    Lake  v. 

226.   Martin  v.  Rebow,  1  Bro.  Ch.  Lake,  Ambl.  126.    2  Eq.  Ga.  Abr. 

Rep.  154.  444.    Maitin  v^  Rebow,  1  Bto.  Gb. 

(p)  2  FonbL  131,  note  (k.)  Bay-  Rap.  154. 

ley  V.  Powell,  2  Vern.  361 .  Wheeler  (s)  2  FonbL  130,  note  1.    7  Bro. 

▼.  Sheer,  Moseley,  288.  Andrew  v.  P.  C.  611.  See  Attomey-Geneial  v. 

Clark,  2  Ves.  162.    Kennedy  v.  Hooker,  2  P.  Wms.  338. 

Staittsby,  1  Ves.  jun.  66,  in  note.  (0  I>awson  v.  Clark,  16  Ves.  jun. 

Ftcfetani.Attomey-GeneralT.Hook-  409. 
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l^acies  of  stock,  for  mourning,  their  heirs,  executors,  &c.» 
CD  the  especial  trust  to  devote  all,  both  real  and  personal,  to 
debts,  legacies,  and  annuities,  is  a  resulting  trust  of  the  re* 
sidue  for  the  heir  at  law  and  next  of  kin.  (u) 

In  respect  to  that  class  of  cases  in  which  the  executor  shall 
be  entitled  to  the  residue,  although  he  be  a  legatee,  it  may  be 
[354]  stated  as  an  universal  rule,  that  wherever  the  legacy  is 
consistent  with  the  intent  that  the  executor  should  take  the 
whole,  a  court  of  equity  will  not  disturb  his  legal  rightt 
And  therefore,  where  a  gift  to  an  executor  is  only  an  excep- 
tion out  of  another  legacy ;  as  if  a  library  be  bequeathed 
lo  A.,  out  of  which  the  executor  is  to  select  ten  books  for 
himself;  it  shall  not  exclude  him  from  the  residue,  inas- 
much as  it  was  necessary  to  make  an  express  exception.  (&) 
Nor  where  a  legacy  is  given  by  a  codicil  to  one  of  two 
executors,  (w)  Nor  where  a  legacy  is  given  to  one  of  two 
executors,  to  take  care  of  the  testator's  sister,  (w)  Nor 
where  the  executorship  is  limited  to  a  particular  period, 
or  determinable  on  a  contingency,  and  the  legacy  to  the  ex- 
ecutor, at  the  end  of  such  period,  or  on  such  a  contingency's 
taking  place,  is  bequeathed  over,  shaD  it  defeat  his  claim  to 
the  surplus,  (x)  Nor  shall  a  gift  of  only  a  limited  interest 
for  the  life  of  the  executor  have  that  effect,  (y)  For  in  these 
cases  the  legacy  is  considered  as  an  exception  out  of  the  ge- 
neral gift  to  the  devisee  over,  and  therefore  not  such  a  le. 
gatee  as  shall  exclude  the  executor  from  the  residue,  since  it 
does  not  involve  the  absurdity  of  giving  expressly  a  part 
where  the  whole  was  intended  to  be  given,  (z)  But  the  li- 
mited executor  has  an  interest  in  the  residue  only  while  his 

(it)  Southouse  V.  Bate,  2  Ves.  &  (w)  Dawaon  v.  Thome,  3  Rote. 

Bea.  396.  235/ 

(9)  1  P.  Wms.  550,  note  1.  Orif-  («)  2  Fonb].  131,  note  (k).   Hos- 

fitk  T.  Rogers,  Prec.  Chan.  231.    2  kins  v.  Hoskins,  Priec.  in  Chan.  263. 

£q.  Ca.  Abr.  444,  pi.  58.  Newetead  (y)  2  Fonbl.  131,  note  (k).  Lady 

▼.  Johnston,  2  Atk.  45.    Southcot  Granville  v.  Ducb.  of  Beaufort,  1  P. 

▼.  Watson,  3  Atk.  229.  Vide9l90  7  Wms.  114.    Jones  v.  Westcomb, 

Bro.  P.  C.  611.  Prec.  Chan.  316.  Nourse  v.  Fmcb, 

iw)  Pratt  V.  Sladden,  14  Ves.  jnn.  1  Ves.  jun.  356. 

193.  *(i)  1  P.  Wms.  116,  note  1. 
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executorship  continues,  on  the  determination  of  which  it  de- 
volves on  the  general  executor,  (a) 

If  the  executor  be  an  infant,  a  legacy  bequeathed  to  him 
shall  not,  it  seems,  exclude  him  from  the  residue*  because 
his  infancy  renders  him  unfit  to  be  a  trustee,  and,  therefore 
he  shall  be  intended  to  have  been  named  for  his  own  be- 
nefit, (b) 

[S55]  That  parol  evidence  may  be  received  for  the  pur- 
pose of  rebutting  a  resulting  trust,  is  suflSciently  established 
by  a  series  of  cases ;  but  it  is  admitted  with  great  cau- 
tion, (c)  and  although  not  restricted  to  what  passed  at  the 
time  of  making  the  will,  {d)  yet  must  point  to  the  testator's 
intention  at  that  time  only  :  evidence  of  his  subsequent  in- 
tention will  have  no  effect*  (e)  Nor  shall  parol  evidence  for 
such  purpose  be  admitted,  where  the  executor  is  declared 
by  the  will  to  be  a  trustee ;  or  where  the  bequest  to  the  exe- 
cutor is  expressed  in  terms  equivalent  to  such  a  declaration 
as  where  the  legacy  is  given  to  him  for  his  care  and  trouble 
in  fulfiUing  the  will.  (/) 

An  executor  taking  a  contingent  interest  under  the  will, 
was  held  not  precluded  from  giving  evidence  of  the  testa- 
tor's intention,  that  he  should  have  the  residue  beneficially, 
nothing  upon  the  face  of  the  will  indicating  that  he  was  to 
take  the  office  merely,  (g) 

(a)  Vide  P^c.  in  Chan.  264.  Nourse  v.  Fmch,  1  Ves.  jun.  359. 

(b)  Lampluffh  v.  Lamplugh,  I  P.  («)  Lake  y.  Lake,  1  Wils.  313. 
Wms.  1 12.  See  also  Btinkhorn  v.  Ambl.  126.  S.  C.  Clennel  v.  Lewth- 
Fea8t>  2  Ves.  30.  waite.    Decreed  per  M.  R.  2  Ves. 

(c)  2  FonbL  135,  note  1.    Roch^  jun.  465.  Decree  affirmed  by  Lcvd 
field  V.  Careless,  2  P.  Wms.  158,  Chancellor,  ibid.  644.    Watton  v. 
160.   Duke  of  Rutland  v.  Duch.  of  Walton,  14  Ves.  jun.  318. 
Rutland,  210.    Niehds  v.  Osbom,  (/)  Rocfafidd  v.  Cmtkm,  9  P. 
420.  Blinkhom  v.  Feast,  2  Ves.  28.  Wms.  158. 
Nourse  ▼.  Finch,  1  Ves.  jun.  368.  {g)  Lynn  v.  Beaver,  1  Turn.  63. 


(d)  SwdtideDuke  of  Rutland  v.     Oldman  v.  Slal«r»  3  Sim^  84. 
Dueh.  of  Rutland,  2  P.  Wms.  209. 
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[356]  CHAP.  V, 

OP  THE  INCOMPETENCY  OF  AN  INFAKT  EXECUTOR — OF  THE 
ACTS  OF  AN  EXECUTOR  DURANTE  MINORITATE — OF  A 
MARRIED  WOMAN  EXECUTRIX OF  CO-EXECUTORS — OF  EXE- 
CUTOR  OF   EXECUTOR OF   EXECUTOR  DE  SON    TORT. 

An  infant,  as  it  has  been  already  stated,  (a)  is  now  by  the 
Stat.  38  Geo.  3,  c.  S7|  incapable  of  the  functions  of  an  exe- 
cutor, till  he  shall  have  attained  his  full  age  of  twenty-one 
years.  Nor  before  the  passing  of  this  statute  was  an  infant 
competent  to  act,  till  he  had  arrived  at  the  age  of  seven- 
teen ;  (b)  but.at  that  age  he  had  a  right  to  assume  the  exe- 
cutorship. He  had  authority  to  sell  the  testator's  effects,  to 
pay  and  receive  debts,  to  assent  to  and  pay  legacies,  and, 
generally  discharge  the  duties  which  belong  to  the  repre- 
sentatives of  the  deceased,  (c)  Yet,  if  an  infant  executor, 
after  the  age  of  seventeen,  and  before  the  age  of  twenty-one 
years,  released  a  debt  due  to  the  testator  without  actually 
receiving  it,  such  a  release  was  held  to  be  void  :  or  if  he  re- 
ceived only  a  part  of  it,  it  was  void  for  the  remainder ;  for 
[357]  otherwise  he  would  have  been  divested  of  that  privi- 
lege which  the  law  allows  to  all  infants,  of  rescinding  their 
acts  when  they  are  manifestly  to  their  disadvantage.  Nor 
could  a  proceeding,  prejudicial  both  to  the  infant  and  to  the 
estate,  be  regarded  as  pursuant  to  his  office,  (cf)  On  the 
same  principle  the  assent  of  such  infant  executor  to  a  legacy 


(a)  Smra,  31, 101.  (c)  3  Bac.  Abr.  8.    Off.  Ex.  815, 

(6)  Off.  Ex.  814.    1  Roll.  Abr.  817,  818.  Com.  Dig.  A&non.  £. 
730.  Sed  vide  Gierke  v.  Hopldns,         (d)  3  Bac.  Abr.  8.  6  Co.  37.  Off. 

Cro.  Elix.  854.    Manning'a  case,  3  Ex.  817,  818.    Com.  Dig.  Admon. 

Uon.  143.    Keilw.  51.    Foxwist  v.  E.  Rassel's  case,  Moore,  146.  Knot 

Traiiiaine,8  Saund.  812.  1  Bl.Com.  v.  Barlow,  Cro.  Eliz.  671.    Knive- 

463.  ton  V.  Latham,  Cro.  Car.  490. 
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Sd  not  bind  hinii  unless  be  had  assets  for  the  payment  <if 
debts,  (e)  Nor  had  he  a  power  of  committiiig  any  other-^et 
which  might  involve  him  in  the  consequences  of  a  dtooMi&r 
vii.  (/)  Nor,  in  a  late  caae,  would  the  Court  of  Chanfeery 
direct  money  to  be  paid  to  an  infiint  executory  aUbooglv  be 
had  4itlained  the. age  of  seventeen ;  but  refierredit  to  a  Mar 
te^.to  inquire^  whether  there  were  any  debts  or  legacies,  -moi 
tOjQ^nsider  of  a  maintenance,  (j^)  .,  .* 

But  these  distinctions  it  is  now  needless  to  discuas»  -the 
statute  having  altogether  disqualified  ania&nt  executor  ffom 
exercising  the  office  during  his  minQrityi  and  baviag  direelvd 
administration  with  the  will  annexed  to  be  ipranted  to  aottie 
other  person  in  the  interim.  (A) 

If  A.  appoint  B^an  in&nt,  his  executor,  and.C.  exeeuMr 
during  the  mbority  of  B*,  C,  though  only  a  lempdrary  eaap 
cvtor,  seemsi  during  tbe  continuauce  of  his  officerto- be.  it- 
vested  with  the  same  powers  as  belong  to  an  absolute  exedu* 
[358]  tor;  and  although  he  be  namied  in  tbe  will  adminir 
trator  only  for  the  benefit  of  the  infant  (i),  - 

In  case  a  married  woman  be  executrix,  tbe.  husband,,  aa  we 
have  before  seen*  (i)  has  a  right  to  act  in  the  adnunistrafion 
with  or  without  her  consent.  He  is  empowered  to  redode 
into  possession,  or  to  dispose  of  the  property  by  way  o€  gift* 
^al^  sMrrepder,  or  release;  to  receive  and  pay  deblaj^ttoSas- 
sent  to  and  pay  legacies ;  and  to  elect  for  hfe.wjfe  to. take  as 
legatee.  (Q  -^nd  his  assets  are  chargeable  in  equily.fbr  waste 
committed  during  the  coverture,  (m)  On  the  contrary,  such 
acts,  if  performed  by  her  without  his  permission,  are  ofaa 
validity.  (»)  If  the  husband  be  abroad>  the  Court  of  .Ckan- 
c»jry  will  restrain  the  executrix  from  getting  in  the  ^n^th  of 

(«)  Off.  Ex.  217,  226.  (0  Ck)m.  Diff.  Admon.  D.     Off. 

gr)  Wbitemow  v.  Weld,  1  Vem.  Ex.  207,  208.  wankfbrd  v,  Wank- 

32d,  ford,  1  SaSu  306.             m. 

(g)  Campart  v.  Cunpait,  ^  Bro.  (m)  Adair  v.  Sbaw,  I  Sib.  MflM, 

Cb.?5p.  196.      .  2431       '           •             ^,^^ 

(h)  Vide  9upra,  31,  101.  (a)  3  Bac.  Abr.  d.    Keilw.  1324 


(f)  Off.  Ex.  216, 216.  .Com.  Dig.     0£  Ex.  207,  208.    T^  And^is, 
Admon.  F.  X17.  I  Roll.  Abr,  »24. 

(Jb)  5t9»ra,241. 
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the  testator,  and  appoint  a  receiver  for  that  purpose,  with 
power  to  commenoe  suits  for  the  recovery  of  debts  due  to 
die  estate,  (o) 

And  thb  doctrine  is  founded  on  the  principle,  that  as  he 
is  personaUy  responsible  for  such  acts,  the  law  makes  it  es- 
sential to  their  validity,  that  they  should  he  performed  by 
Um,  or  at  least  with  his  concurrence :  otherwise  the  mis- 
conduct of  the  wife  in  the  executorship  might  be  extremely 
prejudicial  to  the  husband,  (p) 

Yet,  if  an  executrix  marry,  and  the  husband  eloine  the 
goods,  or  is  guilty  of  any  other  species  of  devasiami,  it  will 
[SBB]  be.  a  devasiatU  also  by  die  wife,  and  they  will  be  both 
answerable  accordingly,  {q)  On  the  other  hand,  if  an  exe-> 
cutrix  commit  a  devastavU,  and  then  marry,  the  husband,  as 
wdl  as  the  wife,  is  chargeable  for  it  during  the  coverture,  (r) 
And  where  an  executrix  marries,  and  her  husband  and  she 
admit  assets  in  answer  to  a  bill  filed  against  them ;  the  as- 
sets become  a  debt  of  the  husband  in  respect  of  such  admis** 
non,  and  may  be  proved  under  a  commission  of  bankruptcy 
issued  against  turn.  («) 

If  the  testator  were  indebted  to  the  husband,  or  which  b 
the  same  diing,  to  the  wife  before  marriage,  the  husband 
may  retam* 

If  die  husband  were  nidebted  to  the  testator,  the  making 
of  die  wife  executrix  is  equally  a  release  of  the  debt,  as  if 
she  had  been  the  debtor ;  although  if  an  executrix  after  die 
deadi  of  the  testator  marry  such  debtor,  it  will  be  a  deva^ 

If  specific  legacies  are  left  to  a  husband  and  wife  jointly, 
and  Amy  are  named  executors,  such  legacies  shall  exdude 


(o)  Taylor  v.  AUeii^  3  Atk.  213.  (r)  Com.  Dig.  Baron  &  Feme,  N. 

(p)  Off.  Ex.  207,  208,  225.    1  Kinff  v.  Hilton,  Cro.  Car.  603.  Hey- 

Fonbt.  84.  86.  5  Co.  27.  ward's  case,  Moore,  761. 

(q)  Com.  Dig.  Admon.  D.    Cro.  U)  Matter  of  M'Williams,  I  Sch. 

Car.  510.  Dver,210,inmaTg.  Bey-  &  Lef .  173. 

non  ▼.  Gomns,  2  Bro.  Ch.  Rep.  (0  Off.  Ex.  207. 
323.  Adair  v.  SImw,  1  Sch.  Sc  Lef. 
25- 
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them  from  the  residuci  for  the^  are  analogous  to  a  specific 
legacy  to  a  sole  executor,  {u) 

Co-executors,  we  may  remember,  are  regarded  in  law  as 
an  individual  person  ;  {w)  and,  by  consequence,  the  acts  of 
any  one  of  them,  in  respect  to  the  administration  of  the  ef- 
fects, are  deemed  to  be  the  acts  of  all :  for  they  have  a  joint 
and  entire  authority  over  the  whole  property,  (x)  Hence  a 
[360]  release  of  a  debt  by  one  of  several  executors  is  valid, 
and  shall  bind  the  rest.(y)  So  a  grant,  or  a  surrender  of  a 
term  by  one  executor  shall  be  equally  available.  {«)  It  has 
been  likewise  held,  that  if  one  confess  a  judgment,  the  judg- 
ment shall  be  against  all.  (a)  But,  on  the  contrary,  where 
there  were  three  executors,  one  of  whom  gave  a  warrant  6( 
attorney  to  confess  judgment  against  himself  and  his-  co-exe- 
cutors, pursuant  to  which  a  judgment  was  entered  against  all 
the  executors  de  bonis  testatoris  for  the  debt,  and  against  the 
executor  who  gave  the  warrant  de  bottis  propriis  for  the  costs ; 
It  was  set  aside,  on  the  ground  that  executors  may  plead  dif- 
ferent pleas,  and  that  which  is  most  for  the  testator's  advan- 
tage shall  be  received,  (b)  If  one  executor  gi'ant,  or  release 
his  interest  in  the  testator's  estate  to  the  other,  nothing  shall 
pass,  because  each  was  possessed  of  the  whole  before,  (c)  It 
has  been  adjudged  also,  that  if  one  of  two  executors  appoint- 
ed by  the  obligee  deliver  the  bond  to  a  stranger  in  satisfac- 
tion of  a  debt  due  from  himself,  and  die ;  although  the  debt 
as  a  chose  in  action  could  not  pass  by  the  assignment,  yet  by 
this  delivery  the  party  had  such  an  interest  in  the  instru- 
ment, that  he  might  justify  the  detention  of  it  as  against  the 
.surviving  executor;  (d)  but  the  law  of  this  case  seems  very 


(»)  1  P.  Wms.  550,  note  1,  ad  fin.  (a)  Ibid.  23  b.  in  note. 

Willia  v.  Brady,  Barnard.  64.  (b)  Elwell  v.  Quash,  Stra.  «0. 

(10)  Vide  supra,  37, 243.  Vide  Baldwin  v.  Church*  10  Mod. 

(jv)  3  Bac.  Abr.  30.    Off.  Ex.  95.  323.    Hudson  v.  Hudson,  1  Atk. 

1  Roll.  Abr.  924.  Com.  Dig.  Admon.  460. 

B.  12.  (c)  Godolph.  134.  3  Bac.  Abr.  31. 

(y)  Dyer,  23  b.   Jacomb  v.  Har-  Cd)  2  Roll.  Abr.  46.  Dyer,  23  b. 

wckmI,  2  Yes.  267.  Kelsock  v.  Nicholson,  Cro.  Elis* 

(jr)  Ibid.  23  b.  478,  S.  C.  496. 
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dubious,  ikuusmuch  as  the  debt,  not  being  assignable,  could 
not  pass  by  the  delivery  of  the  obligation,  {e) 

[361]  One  executor  shall  not  be  allowed  to  retain  his  own 
debt,  in  prejudice  to  that  of  his  co-executor  in  equal  degree, 
but  both  shall  be  discharged  in  proportion.  (/) 

An  assent  to  a  legacy  by  one  of  several  executors  is  suffi* 
eient.  (g)  And  if  there  be  a  devise  to  all  the  executors  ge- 
nerally, one  of  them  may  assent  for  his  part  {h) 

Co-executors,  as  well  as  a  sole  executor  shall  be  excluded 
from  the  residue,  either  in  case  the  testator  shall  have  ex- 
pressly described  them  as  mere  trustees,  or,  according  to 
the  fair  construction  of  the  will,  appears  to  have  so  consi- 
dered them ;  or  in  case  he  has  made  an  imperfect  disposition 
of  the  residue,  as  where  he  has  inserted  a  residuary  clause 
without  proceeding  to  specify  the  residuary  legatee,  or 
where  he  hath  bequeathed  the  surplus  to  a  party,  who  died 
before  him.  (t) 

If  a  legacy  be  given  to  one  executor  expressly  for  his  care 
and  trouble,  and  no  legacy  given  to  his  co-executor,  they 
shall  both  be  barred  of  the  residue.  (Jc)  For  one  being  a 
trustee,  the  other  must  be  a  trustee  also.  Yet  if  there  be 
two  or  more  executors,  a  legacy  to  one  expressed  to  be  a 
testimony  of  regard,  and  immediately  following  a  particular 
trust  imposed  upon  him  by  the  will,  shall  not  exclude  them 
from  the  residue,  (/)  nor  shall  even  a  simple  legacy  to  one 
of  them  have  that  effect ;  for  the  testator  may  have  intended 
a  preference  to  him  to  that  extent,  (m)  So,  where  several 
[36S]  executors  have  unequal  legacies,  whether  pepuniaryy 
or  specific,  they  shall  nevertheless  be  entitled  to  the  sur- 

(0)  3  Bac.  Abr.  in  note.  v.  Evans,  4  Yes.  jun.  21. 

(/)  2  Fonbl.  407,  note  (!)•     11  (0  Griffiths  v.  Hamilton,  12  768. 

Yin.  Abr.  72.  3  BL  Com.  19.  Jan.  298. 

ig)  Com.  Dig.  Admon.  C.  8.  Off.  (m)  1  P.  Wms.  550,  note  1 .  Ck>les- 

Ex.  325.  worth  V.  Brangwin,  Prec.  Chan. 

(A)  1  Roll.  Abr.  618.  323.    4  Bro.  P.  C.  I.    Bishop  of 

(0  1  P.  Wms.  Petit  v.  Smith,  7,  Cloyne  v.  Young,  2  Ves.  91.   Wil- 

and  550,  note  I.    2  Fonbl.  133,.  in  son  v.  Ivat,  ib.  166, 167.    2  Fonbl. 

note.  133,  in  note.  Buffar  v.  Bradford,  2 

{k)  2  Fonbl.  133,  in  note.  White  Atk.  220. 

Y   2 
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plus,  (n)  But  where  equal  pecuniary  legacies  are  given  to  co- 
executors,  a  trust  shall  result  for  the  next  of  kin.  {o)  The 
arguments  which  have  been  urged  in  opposition  to  this  mle, 
and  to  shew  that  the  giving  of  equal  pecuniary  legacies  to 
sfeveral  executors,  is  not  absolutely  inconsistent  with  an  in*» 
tention  that  they  should  take  the  surplus,  are,  that  such  gift 
would  secure  to  them  a  proportion  of  their  legacies  in  the 
event  of  a  deficiency  of  assets,  which  applies  equally  to  the 
case  of  a  sote  executor;  and  that  they  would  take  the  lega- 
cies severally,  whereas  the  residue  would  belong  to  tfaem 
jomdy :  yet  the  rule  has  long  prevailed  as  above  stated,  (p) 
No  case,  however,  occurs  in  the  books,  in  which  disdnct 
specific  legacies  of  equal  value  to  several  executors  have  ex« 
feluded  them  from  the  residue.  And  the  argument  which 
supports  the  rule  as  to  pecuniary,  by  no  means  appBes  wiA 
equal  force  to  specific  legacies,  since  it  is  very  probable  that 
a  testator  may  wish  to  distribute  specific  quantities  of  stock, 
\Dr  particular  debts,  among  bis  executors  in  some  particular 
niahner,  akhougfa  equal  in  point  of  value,  and  consistently 
with  an  intention  that  they  should  take  the  surplus.  (9) 

Nor  does  the  case  just  mentioned,  (r)  of  specific  legacies 
[^]  bequeathed  jointly  to  a  husband  and  wife,  who  are 
named  executors,  bear  upon  the  point ;  for,  as  it  was  before 
observed,  it  is  similar  to  that  of  a  specific  legacy  to  a  sole 
executor,  (i) 

Co-executors  taldng  a  residue  in  that  character  take  as 
joint  tenants ;  therefore,  if  one  of  them  die  before  severance, 
bis  share  shall  survive,  (t) 

The  power  of  an  executor  is  not  determined  by  the  death 
of  his  co-executor,  but  survives  to  him;   and,  therefoie,  it 

(w)  1  P.  Wms.  560,  note  1,  Bras-        (p)  1  P.  Wms.  550,  note  1. 
bridffe  V.  Woodroffe,  2  Atk.  69.         (g)  Ibid.  2  Fonbl.  134,  in  note. 
Bowker  v.  Hunter,  1  Bro.  Ch.  Rep.         (r)  Swra,  359. 
328.  2  Fonbl.  134,  in  note.  Blink-         (s)  I  P.  Wms.  550,  note  l,adjm, 

horn  V.  Feast,  2  Ves.  27.  Willie  v.  Brady,  Barnard.  64. 

(0)  Petit  ▼.  Smith,  1  P.  Wms.  7.        (/)  Frewin  v.  Eolfe,  2  Bro.  Cb. 

Carey  ▼.  Goodinge,  3  Bro.  Ch.  Rep.  Rep.  220.    Griffiths  v.  Hanuhoa^ 

110.  12  Yes.  jun.  298. 
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is. Md  he  may  aasent  to  a  legacy,  (m)  WJietber  a.jpower  pf 
aelingland,  of  wbidbi  J  sliall  presently  speaks  given  to  oo-^ 
ezeeuton,  is  in  strictness  of  law  capiible  pf  bein^  exercised 
by  the  surriyor,  is  a  point  on  wbich  there  are  opppsite  au- 
dM>rities*  iw)  Nor  i$  it  now  material  to  resolve  it,  as  such 
fvwetf  although  extinct  at  law^  would  certainly  .be  enforced 
in  equity,  wbiish  considers  the  application  directed  by  the 
testator  of  the  money,  arising  from  the  ^ale  to  be  the  sub- 
stantial, part  of  the  devise,  and  the  perspns;  named  to  execute 
the  power  of  selling  to  be  mere  trusteesi  in  conformity  to 
the  rule  that  a  trust  shall  never  fail  of  execution  for  want  of 
a  trustee;  and  that  if  there  be  one  waadng,  the  court  will 
execute  the  o0ice.  The  relief  is  administered  by  rjegarding 
die  laad^  in  whatever  pesson  vested,  as  bound  by  the  trust, 
[861]  and  compeBing  the  heir,  or  othec.  person  having  the 
Iq^  estate,  to  perform  it.  («) 

.  As  a  mediate  or  remote  execulori  has  the  same  interest  in 
ike  eSccfs  of  the  origmal  testator  as  the  immediate  executor, 
h»  is  invested  with  the  same  authority  and  privileges,  and  is 
bstand  to  administer  such  effects  in  the  same  manner,  (y) 
But  in  cases  of  special  trust  confided  to  the  executor  without 
the  ordinary  limits  of  his  duty ;  as  to  sell  land,  and  the  like ; 
if  it  be  not  performed  by  the  original  executor,  some  books 
tSleg^  that  no  successive  executor,  as  such,  shall  have  au- 
thority for  that  purpose.  («)  On  the  other  hand,  it  has  been 
held  that  such  a  power  of  selling  given  to  an  execute^  is 
tnmsmisaible  in  the  way  of , /succession  i^  ^  i^/lniium^  piSji .  e^^ 
cuted.  (a)  But  this  point  is  of  no  more  imporfance  than  th^t 
just  mentioned,  and  for  the  same  reason.  ,'j; 

If  an  executor  who  has  not  proved,  assist  his  co-execptor 

(v)  Com.  Dig.  Admon.  B.  12.  («)  Harg.  Co.  Utt.  119L  note  2. 

ilanden  v.  Clarke,  3  Atk.  609.  S.  (y)  Com:  Dig.  Admon. '0/ ;  Of. 

C.  1  Ves.  9.  Ex.  257,  ^^9.  Sbep.  Tonctist.  4$4. 

(io)IIaxg«Co.Utt.ll3«andnote  M  0£  Bx.  258,  259.    , 

2.  1  Dy.  177.  Moore,  61.  Perk.  S.  (a)  Harg.  Co.  Litt.  113,  i^ote  ^. 

550.  Bip.  Abr.  Devise,  50.  Howell  Keilw.  44.    2  Brownl  194.    D/er, 

V.  Barpjpe,  Cro.  Car.  382,  Barnes's  219,  371  b.              ,.,     '        , 

case,  W.  Jones,  3531       ..  ,  '  "                    ... 
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who  hasy  in  writing  letters  to  collect  debts,  or  by  writing 
directly  to  a  debtor  of  the  testator  requiring  payment,  it 
will  not  be  considered  by  the  court  as  acting,  so  as  to  chaige 
him.  (b) 

In  respect  to  an  executor  de  son  tartf  he  may  perform  a 
variety  of  acts,  which  shall  be  as  bmding  as  those  of  a  right- 
ful executor,  (c)  As  against  creditors,  he  is  justified  in  pay- 
ing the  debts  of  the  deceased,  (df )  and,  indeed,  may  be  com- 
pelled to  pay  them  so  fisur  as  assets  come  to  his  hands ;  (e) 
[965]  and  to  an  action  brought  against  him  by  a  creditor, 
he  may  plead  plene  administravU.  (/) 

In  case  the  rightful  representative  shall  think  fit  to  pursae 
his  legal  remedy  against  such  an  intruder,  he  has  no  de- 
fence ;  as,  if  it  be  by  action  of  trover  for  the  goods  of  the 
testator,  the  executor  de  son  tori  cannot  plead  payment  of 
debts  to  the  value,  or  that  he  hath  given  the  goods  in  satis- 
ikction  of  the  debts ;  for  he  had  no  right  to  interfere. 

Yet,  on  the  general  issue  pleaded,  he  may  give  in  evi^ 
dence  such  payments,  and  they  shall  be  deducted  from  the 
damages  ;(jf)  or,  if  they  amount  to  the  full  value,  the  plain- 
tiff shall  be  nonsuited.  (A)  But  it  may  be  doubted,  whether 
in  such  action  the  defendant  can  give  in  evid^ice  payment 
of  debts  to  the  value  of  such  goods  as  are  still  in  his  custody, 
or  only  of  those  which  he  has  sold,  (i)  If  the  action  be  tres- 
pass instead  of  trover,  payment  of  debts  to  the  value  wOI  go 
only  in  mitigation  of  damages,  {k)  and  the  plaintiff  will  be 
entitled  to  a  verdict. 

The  ground  of  the  distinction  seems  to  be  this;  in  trover, 
his  possession  is  admitted  to  have  been  lawful,  and  the  sub- 


(6)  Orr  V.  Newton,  2  Cox's  Rep.  Abr.  25.  Carth.  104.  Skin.  274,  pi. 

274.  2.    Off.  Ex.  182.    Anon.  1  Ventr. 

(c)  3  Bac.  Abr.  25.  Off.  Ex.  180.  349, 350.  2  Bl.  Ck)m.  508. 

(d)  Off.  Ex.  181, 182.  (A)  L.  of  Ni.  Pri.  48. 

(e)  2  Bl.  Com.  507.  Dyer,  166  b.  (»)  Ibid.  Parker  v.  Kelt,  12  Mod. 
(/)  3  Bac.  Abr.  25.    5  Co.  30.  471. 

Off  Ex.  181.  Whitehall  v.  Squire,  (*)  L.  of  Ni.  Pri.  48,  91.    Ca.  B. 

Carth.  104.  Sid.  76.  R.441. 
(^)C'Om.  Dig.Admon.C.3.  3  Bac. 
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•equent  dktribtition  negniives  the  conversion ;  but  in  tres- 
[366]  pass,  the  unlawful  taking  is  the  subject  matter  of  com* 
plaint)  to  which  the  distribution  is  not  an  answer. 

Nor  in  any  case  shall  such  payments  be  allowed  to  non- 
suit the  plaindfff  or  to  lessen  the  damages,  if  there  be  a 
fiulure  of  assets,  and  the  lawful  executor  would  by  these  means 
be  divested  of  his  right  of  preferring  one  creditor  to  another 
of  equal  rank,  or  giving  himself  the  same  preference.  (/) 

Nor  shall  an  executor  de  son  tart  derive  any  advantage 
from  the  wrongfid  character  which  he  has  assumed.  He  is 
not  entitled  to  bring  an  action  in  right  of  the  deceased ;  (m) 
nor  is  he  empowered  to  retain  in  satisfaction  of  his  own 
debt;  for  such  a  privilege  would  enable  him  to  profit  by  his 
own  tortious  acts,  and  would  tend  to  encourage  a  competi- 
tion of  creditors,  who  would  first  take  possession  of  the  tes- 
tator's efiects  without  any  legal  authority,  (n) 

There  is,  indeed,  one  exception  to  this  rule ;  a  party  who 
by  Stat.  43  EUx.  e.  8,  (o)  becomes  an  executor  de  son  tort,  in 
consequence  of  a  gift  to  him  of  the  intestate's  efiects  by  an 
administrator,  who  has  obtained  the  grant  fraudulently,  is  by 
the  express  provision  of  that  act  allowed  to  retain.  But  in 
all  other  instances,  an  executor  de  son  tori  is  excluded  from 
[367]  thb  advantage.  Nor  shall  he  retain  for  his  own  debt> 
even  against  a  creditor  of  inferior  degree,  (p)  Nor,  after  an 
action  brought  against  him  by  a  creditor,  can  he  avail  him- 
self of  a  delivery  over  of  the  efiects  to  the  rightful  adminis- 
trator, though  before  the  filing  of  the  plea ;  nor  of  the  assent 
of  the  administrator  to  his  retainer  of  his  debt.  Nor  is  the 
case  varied,  although  in  point  of  fact  no  administration  were 
granted  at  the  time  of  the  commencement  of  such  suit,  and 


O)  2  Bl.  Com.  508.  Off.  Ex.  182.  (o)  See  Com.  Dig.  Admon.  C.  3. 

(m)  2  BL  Com.  507.    Bro.  Abr.  Off.  Ex.  182,  183.  2  H.  Bl.  26,  in 

tit.  Admon.  8.    11  Vin.  Abr.  222.  note,  and  vide  supra,  39* 

2  Anders.  39,  pi.  25.  (p)  3  Bac.  Abr.  25.     5  Co.  30. 

(»)  2  Bl.  Com.  511.     6  Co.  30.  Ireland  v.  Coulter,  Cro.  Elix.  630. 

Moore,  527.  1  Roll.  Abr.  922. 
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the  defendant  without  delay  reUnquished  the  property  to  the 

If  the  exeeutor  de  ^on  icfi  deliver  the  ei^le  4o  tike  adhni^ 
nistrator  before  such  action  brought,  that  is  a  sufficient  de- 
fencei  and  he  may  give  it  in  evidence  on  the  plea  of  plenead^ 
tninisirttvit.  (r) 

The  grant  of  administration  to  such  executor  shall  legalise 
his  previous  acts,  (s)  .Thusj  irhene  he  takes  possession  of  the 
testator's  goods,  and  sells  themi  and  afterwards  is  appcnnted 
administratori  such  subseqiient  grant  shall  make  the  sale  ef- 
fectual. (/)  So  if  A.  be  ordered  by  B.  to  sell  the  eflfects  of 
the  intestate,  and  B.  afterwards  take  out  administration;  A. 
to  an  action  brought  against  him  by  a  creditor  may  plead 
plene  (tdmimstravii,  and  shall  be  discharged  on  this  evi- 
[S68J  dence*  (#)  An  adnuip^tration,  also,  committed  to  an 
executor  de  son  tart^  and  althoipgh  committed  to  him  pen" 
dente  KtCf  shall  warrant  his  retainer  of  his  own  debt,  on  the 
same  principle  of  necessity  on  whicb  such  right  of  executors 
is  in  general  founded,  namely^  to  avoid  the  ineonveoienee 
and  absnr^Kty  of  a  party's  in^titiiting  a  suit  against  hirosetf.  (v) 
So  where  A.  entitled  to  administnitioa  was  opposed  iv  the 
ecclesiastical  court,  and  pendaiie  Ike,  bmng  soed  b»  execotor 
in  the  Court  of  King's  Bendi,  pleaded  a  retainer  for  a  ddit 
due  to  himself,  to  which  the  pimntiff  replied,  that  the  de^ 
fendant  was  executor  de  eon  iorip  the  defendant  rejoined, 
that  letters  of  adnunistration  had  been  granted  to  him  pm 
darrein  eoniinuance;  on  demurrer  the  plea  was  allowed,  and 
judgment  given  for  the  defendant  (y)    But  if  A.  dispose  of 


(9)  Curtis  V.  Vernon,  3  Term  Rep.  (u)  Whytmore  v.Forter,Cio.  Gir. 

587.  affimied  in  Exch.  Chan.  2  H.  88. 

Bl.  26.  (x)  2  H.  1 1, 25,  argdo.  Com.  Dig. 

(r)  Afum,  1  Salk.  313.  Admor.  C.  3.  Pyne  v.  WooUand^  2 

(s)  Com.  Dig.  Admor.  C.  3.   Ken-  Ventr.  180.  Sty.  337. 

rick  V.  Burgess,  Moore,  126.  Curtis  (y)  sBac. Abr.26,in  note.  Vaughan 

V.  Vernon.  3  Term  Rep.  590.   2  H.  v.  Browne,  2  Stra.  1 106.  Andr.  328. 

BL  25.  S.  C.  3  Term  Rep.  588.  S.  C.  cited 

(0  Moore,  126.  L.  of  Ni.  Pri.  U3,  144. 


CHAP,  V*]         OP   AN    EXBCUTOR    DE   SON   TORT.  368 

ap  inte«tate>  g9odB  to  B.  for  die  paymeol  of  the  liiiieniU  ani 
afterwards  take  administratioii^  it  has  been  held,  he  aball  not 
hf^  an  Mtioii  of  trover  against  B,  for  the  goods,  (v) 


CHAP.  VI. 

OF   DISTRIBUTION. 

SECT.    I. 

Of  dkirtMion  under  ike  siatuie-^^-and  herein  (^advance* 

ment. 

I  MM  nan  to  discots  the  power  and  duty  of  an  admbiitrator, 
Hw'ofice,  so  fiir  as  it  coocems  the  coUectiog  of  the  effects,, 
the  makhig  of  an  inventory/  and  the  payment  <^  debts,  is  al- 
together the  same  as  that  of  an  executor.  But  «4  there  is  no 
wiilto'jdirect  the  sdbsequeat  disposilion  of  the  property,  at 
thk|KMnt  they  separate  and  must  pursue  diflferent  courses. 

After  the  ordinary  was  divested  W  the  power  of  admims^ 
tering  an  intestate'a  efiects,  and  coinpeUed,  in  the  nuumer 
above  mentioned,  (o)  to  delegate  such  authority  to  the  rela* 
tlsM  of  the  deceased,  the  spiritual  court  attempted  to  enforoe 
a  distribution,  and  took  bonds  of  the  adminis6ratiHr  for  that 
purpose ;  but  such  bonds  were  prohibited  in  the  temporal 
courts,  and  decbred  to  be  void  in  pomtof  Iaw,on  the  ground, 
that  by  the  grant  of  adminbtration  the  ecclesiastical  authority 
[370]  was  executed,  and  ought  to  interpose  no  farther.  (6) 

{£)  P.  par  two  just    Holt,  C.  J.        (6)  2  BL  Com.  515.    Edwards  v. 

cmUrtL    Whitehall  v.  Squire,  Salk.  Freeman,  2  P.  Wme.  441.  HiMfbes 

295.  S.  C.    Skin.  274.     Vide  S.  C.  v.  Hughes,  I  Lev.  233.  S.  C.  Cart. 

CarCh.  104,  and  n^^,  244.  125. 

(a)  Svpra,  80,  et  $eq. 
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Thus  the  grantee  was  entitled  not  only  to  administer,  but 
also  exclusively  to  enjoy  the  residue  of  the  intestate's  ef- 
fects, (c)  For  the  purposOf  therefore,  of  aidii^  the  imper^ 
feet  jurisdiction  of  the  ordinary,  and  of  preventing  any  m^ 
hand  from  sweeping  away  the  whole  surplus,  (d)  the  stat.  22 
&  S3  Car.  2,  c.  10,  commonly  called  the  statute  of  distribu- 
tions (e)  was  enacted.  That  statute  after  empowering  the 
ordinary,  on  the  granting  of  administration,  to  take  a  bond 
of  the  administrator,  with  two  or  more  sureties,  conditioned 
as  I  have  already  stated,  further  authorizes  him  to  proceed, 
and  call  such  administrator  to  account  touching  the  goods  of 
the  intestate;  and  on  hearing,  and  on  due  consideration 
thereof,  to  make  equal  and  just  distribution  of  what  remains 
clear  after  all  debts,  funeral,  and  just  expences  of  every  sort 
first  allowed  and  deducted,  among  the  wife  and  children,  or 
children's  children,  if  any  such  be,  or  otherwise  to  the  next 
of  kindred  to  the  deceased,  in  equal  degree,  or  legally  repre* 
senting  their  stocks,  pro  suo  cuique  jure^  according  to  the 
laws  in  such  cases,  and  the  rule  and  limitation  thereafter  set 
down ;  and  the  same  distributions  to  decree  and  settle,  and 
to  compel  such  administrator  to  observe  and  pay  the  same 
by  the  due  course  of  the  ecclesiastical  laws.  The  statute  then 
proceeds  to  prescribe  the  distribution  of  such  surplusage  in 
[S71]  manner  following ;  that  is  to  say,  one-third  part  thereof 
to  the  wife  of  the  intestate,  and  all  the  residue  by  equal 
portions  among  his  children,  and  such  persons  as  legally  re- 
present such  children,  in  case  any  of  them  be  then  dead, 
other  than  such  child  or  children,  not  being  heir  at  law,  as 
shall  have  anyestate  by  the  settlement  firom  the  intestate,  or 
shall  be  advanced  by  him  in  his  lifetime  by  portion,  equal  to 
the  share  which  shall  by  such  distribution  be  allotted  to  the 
other  children,  to  whom  such  distribution  is  to  be  made; 

(c)  Edwards  v.FreemaD,2  P. Wms.  Ecd.  L.  342,  343. 

448.  (e)  Made  perpetual  by  1  Jac.  2» 

(rf)  Petit  V.  Smith,  1  P.  Wms.  8.  c.  17,  s.  5.     Vide  Rex  v.  Raines,  1 

Bowers  v.  Littlewood,  594.    Carter  Lord  Raym.  574. 
V.  Crawley,  Raym.  496.    4  Burn. 
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and  in  case  any  child,  other  than  the  heir  at  law,  who  shall 
have  any  estate  by  settlement  from  the  intestate,  or  shall  be 
advanced  by  him  in  his  lifetime  by  portion,  not  equal  to  the 
share  which  will  be  due  to  the  other  children  by  the  distri* 
bution,  then  so  much  of  the  surplusage  shall  be  distributed 
to  sudi  child  as  shall  have  any  land  by  settlement  from  the 
intestate,  or  was  advanced  in  the  lifetime  of  the  intestate,  as 
shall  make  the  estate  of  all  the  children  to  be  equal,  as  near 
as  can  be  estimated ;  but  the  heir  at  law,  notwithstanding 
any  land  that  he  shall  have  by  descent  or  otherwise  from  the 
intestate,  is  to  have  an  equal  part  in  the  distribution  with  the 
rest  of  the  children,  without  any  consideration  of  the  value 
of  such  land. 

It  then  directs,  that  in  case  there  be  no  children,  nor  any 
l^al  representatives  of  them,  one  moiety  of  the  estate  shall 
be  allotted  to  the  wife  of  the  intestate,  and  the  residue  of  the 
same  shall  be  distributed  equally  among  every  of  his  next  of 
kindred  who  are  in  equal  degree,  and  those  who  legally  re- 
present them. 

[372]  It  also  provides,  that  no  representations  shall  be  ad* 
nutted  among  collaterals  after  brothers'  and  sisters*  children ; 
and  in  case  there  be  no  wife,  then  that  all  the  estate  shall  be 
distributed  equally  among  the  children ;  and  in  case  there  be 
no  child,  then  among  the  next  in  kindred  to  the  intestate  in 
equal  degree,  and  their  legal  representatives  as  aforesaid,  and 
in  no  other  manner. 

And  it  further  directs,  for  the  benefit.of  creditors,  that  no 
such  distribution  of  the  goods  of  an  intestate  shall  be  made, 
till  after  the  expiration  of  one  year  from  his  death ;  and  that 
every  one  to  whom  any  distribution  and  share  shall  be 
allotted,  shall  give  bond,  with  suflkient  sureties,  in  the  spiri- 
tual court,  that  if  any  debt,  truly  owing  by  the  intestate  shall 
afterwards  be  sued  for  and  recovered,  or  otherwise  duly  made 
to  appear,  that  then,  and  in  every  such  case  he  shall  refund 
and  pay  back  to  the  administrator,  his  rateable  part  of  that 
debt  and  of  the  costs  of  suit,  and  charges  of  the  administrator 


372  OF  DISTHIBUTION«  [fiOO&  in« 

by  reasimof  such  deH  out  of  the  fMort  and  tharaM  allatle4 
t6  him,  thereby  to  eiuUe  die  adttinistrator  to  pigp  aiid  aa^ 
tisfy  the  debt  so  diseoTeied  after  the  diatribiilNin  iiiade» 

The  statute  also  contains  a  proviso,  that  iiiaU  easef  whpre 
the  ordinary  hath  used  heretofeee  to  grant  adminbtintiDn 
eum  tesiasBenio  oMnexOy  he  shall  oontume  so  to  do :  and  the 
will  of  the  deceased  in  sneh  testaments  expressed^  sbaftj^'hie 
performed  and  observed  in  such  mamieras  beforo  the  pesainy 
of  the  act. 

[S73]  It  also  expressly  excepts  and  reserves  the  cui^epM  ^ 
the  city  of  Londoi^  of  the  province  of  Toi&i  and  of  other 
places  having  peeufiar  customs  of  distributung  an  intostntcTa 
eflfects* 

Doubts  having  arisen  whether  the  hosbaiid's  ri|^t  tond'p 
winiBtratJon  to  his  wife  was  not  supesseded  byfoitettftfais 
Btatuto,  and  whether  he  was  not  thereby  bound  to  distribule 
her  personal  eatato  among  her  next^  kin;  (/^  «by  tfae  atot* 
S9  Car.  H,  c8^m.iiB^  it  is  provided,  that  theabom^K^  AM 
not  extend  to  estates  ^tfeme  coaer/r  .who  die  intestatei  but 
that  the  busband  may  demand  and  have  administration  of 
their  rights*  credits*  and  other  personal  estatea,  and^raoover 
and  e^oy  the  same  as  befoce^  And  although  be  die  without 
havii^  taken  out  letters  of  admirastraticm  to  hia  deceased  ynS^ 
her  next  of  kin*  on  taking  out  such  administratioei*  wiR  be  a 
tmatee  for  the  hnaband*s  personal  representative ;  for  the  a^ia- 
ration  of  thb  cbnise  in  ffacrstatoto  of  fnmds  is  net  canflned.to 
the  life  of  the  husband,  or  to  the  cireumstancea  of  hIa  ba^wg 
reduced  any  part  of  his  wife's  penM>md.estate<ii|to:poaseiaioii» 
but  provides  that  no  part  of  her  estate  shall  be  distributable 
among  her  relations  after  her  death*  (g) 

On  the  constructionof  the  statute  of  distributionsi  a  varietur 
of  points  have  been  resdved. 

After  the  allotment  of  the  third  to  the  widow*  the  statute* 
as  vte  have  seen*  directs  a  distribution  of  the  residue  by  ^qual 

(/)  Vide  supra,  85.  (g)  Squib  r,  Wyo,  i  P*  Watt*  ^1 . 
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fOKttiam  ainong  the  intestate's  ehUdreov  alid  such  persoDs  bs 
legafiy  represent  sticli  chUdren,  in  c^aee  any  of  then  be  dead, 
that  is,  their  lineal  descoidants  to  Ae  remotest  degree,  (h) 

To  attain  a  clear  apprehension  of  the  subject,  three  sorts 
[8T4>]  of  eases  may  be  supposed :  Rrst,  where  none  of  the 
ifilestate's  children  are  dead.  Secondly,  where  the  iirtestate's 
ehiUren  are  all  dead,  all  of  diem  having  left  diildren. 
ThfapdHy,  where  some  of  the  intestate's  children  sire  Ihing, 
and  some  dead,  and  such  as  are  dead,  hare  each  of  them  left 
ehiMien* 

On  the  first  hypothesis,  that  is  to  say,  where  none  of  the 
intestate's  chSdren  are  dead;  it  is  snffieiently  obvious  that 
after  the  wife  has  had  her  third  allotted  to  her,  the  renuuning 
tiio4hil^  sh^^  pursuant  to  the  statute,  be  equally  dmded 
among  aft  the  .children  of  the  intestate^  as  in  thiB  case  tfa^ 
alVdaim  in  their  own  right  A  brother  or  sister  itf  tho  hdf 
bloodffaatt  be  equafly  entitled  to  a  share  widione^  the  whole 
blsbd,  inasmuch  as  they  are  both  equally  near  of  kin  ta  the 
intestate.  (f)r  Nor  shall  their  being  posthumous  in  either  case 
madce  sny  diflforence.  (k)  For  a  diild  em  venire  m  mere^  at 
the  time  of  the  father'sdealb,  being  a  person  in  rermmnaiwra^ 
b  by  tfie  rules  of  the  common  and  civil  law,  to  all  intents  luid 
piirposes,  a  child,  as  much  as  if  bom  in  Ae  fiither's  lifetimet 
and,  Consequently,  is  entitled  under  the  statute.  {I)  If  the 
intestate  leave  only  one  child,  such  case  is  not  to  be  considered 
as  onntted  by  the  statute ;  therefore,  in  case  he  also  leave  a 
wife,  she  shall  have  only  a  third  part,  and  thr^other  two« 
thirds  shall  go  to  such  child,  (m)    So,  where  there  is  only 

(k)  Vide  4  Bum.  Ecd.  L.  358.  Brown  v.  FamdeU,  Garth.  61. 

Com.  Dig.  Admon.  H.    Carter  v.  (k)  Baraet  ▼.  Man,  1  Yes.  156.  4 

Crawley,  Raym.  500.  Pett's  case,  1  Bum.  Bed.  L.  344.  Ball  v.  Smith, 

P.  Wms.  37.  2  Freem.  230. .  Sdwarda  v.  Freeman, 

(t;  3  Bac.  Abr.  74.    Com.  Big.  2  P.  Wms.  446. 

AikMm.  H.  Smith  V.Tracy,  1  Mod.  (Q  WalMsv.  Hodg80ii,2  Atk.  117. 

209.    S.  C.  2  Mod.  204.    2  Jones,  See  also  Thellusson  v.  Woodford, 

93.  S.  C.  1  Ventr.  316.  S.  C.  2  Lev.  1 1  Ves.  jun.  139. 

173.  Show.  Pail.  Ca.  108.    Earl  of  (m)  3  Bac.  Abr.  75.    Brown  v. 

Winchelsea  v.  Norcliffe,  1   Vem.  Famdell,  Cartb.  52.  Skin.  212,  pi. 

437.  Crooke  v.  Watt,  2  Vem.  124.  5,  219,  pi.  3. 
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one  to  claim  under  the  statute^  and,  therefore,  literally  and 
strictly  speaking,  there  can  be  no  distribution,  yet  such  indi- 
vidual shall  be  entitled  to  the  property.  (») 

[375]  In  regard  to  the  second  supposition,  if  A.  have  three 
children,  B.  C.  and  D.,  and  they  all  die,  B.  leaving,  for  in- 
stance, two  children,  C.  three,  and  D.  four,  and  A.  after- 
wards die  intestate ;  in  that  case  all  his  grandchildren  shall 
have  an  equal  share ;  for  as  his  children  are  all  dead,  their 
children  shall  take  as  next  of  kin.  Such  also  would  be  the 
case  with  respect  to  the  great  grandchildren  of  the  intestate, 
if  both  his  children  and  grandchildren  had  all  died  before 
him.  (o) 

In  all  the  above  instances,  tfhe  parties  are  said  to  take 
per  capita,  or,  in  other  words,  equal  shares  in  their  own 
right,  (p) 

Thirdly,  in  the  event  of  scHne  of  the  intestate's  children 
being  living,  and  some  dead,  and  such  as  are  dead  having 
each  left  children :  the  grandchildren  take  per  stirpes,  that 
is  to  say,  not  in  their  own  right,  but  by  representation,  {q) 
Thus,  for  example,  if  A.  have  three  sons,  B.  C.  and  D.,  and 
B>  die,  leaving  four  children,  and  C.  die  leaving  two :  on  A.'8 
dying  intestate,  one-third  shall  be  allotted  to  D.,  one-third  to 
B/s  four  children,  and  the  remaining  third  to  C.'s  two  chil« 
dren ;  for  these  grandchildren  are  entitled  as  representing 
their  respective  parents,  (r) 

After  directing  the  residue  to  be  divided  among  the  chil- 
[376]  dren,  or  their  representatives,  as  above  stated,  the  sta- 
tute provides,  that  no  child  of  the  intestate,  except  his  h^ 
at  law,  on  whom  he  settled  in  his  lifetime  any  estate  in  lands, 
or  pecuniary  portion,  equal  to  the  distributive  shares  of  the 

(»)  4  Buni.  Eccl.  L.  343.    3  P.  213.    Durant  v.  Ptvttwood,  I  Atk. 

Wins.  49>  note  rd).  Palmer  v.  Gar-  454.  Janson  v.  Bury,  Bonb.  159.  2 

rard,  Prec.  in  Ch.  21.  Bl.  Com.  517. 

(o)  3  Bac.  Abr.  75.  1  Eq.  Ca.  Abr.  (p)  2  BL  Com.  218,  617. 

249,  pi-  7.    Walsh  v.  Walsh  Prec.  {q)  2  BL  Com.  217. 

Chan.  54.  .Bowers  v.  Littlewood,  1  ^r)  3  Bac.  Abr.  75.  1  £q.  Ca.  Abr. 

P.  Wms.  595.    Davers  v.  Dewas,  3  249.  Walsh  v.  Walsh,  Prec.  Chan. 

P.Wms.SO.  Lloyd  V. Tench, 2  Yes.  54.  2  Bl  Com.  517. 
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Other  children^  shall  participate  with  them  of  the  surplus ; 
but  if  the  estate  so  given  him  by  way  of  advancement  be  not 
equivalent  to  their  shares^  then  that  such  part  of  the  surplus 
as  wiO  make  it  so,  shall  be  allotted  to  him. 

The  statute  does  not  divest  the  child  of  any  property 
which  has  thus  been  given  to  hifn,  however  unequal  it  may 
have  been,  or  how  much  soever  it  may  exceed  the  residue : 
he  may,  if  he  pleases,  keep  it  all :  if  he  be  not  contented,  but 
would  have  more,  then  he  must  bring  what  he  has  before  re- 
ceived, as  the  law  expresses  it,  into  hotchpot,  that  is,  into 
the  general  mass  of  the  property  so  to  be  divided. 

This  is  the  clear  intention  of  the  act,  grounded  on  that 
principle  of  equality,  (s)  to  which  a  court  of  equity  is  ever 
inclined. 

Therefore,  before  a  younger  child  has  any  claim  to  a  share 
of  the  distribution,  he  must  first  bring  his  advancement  into 
hotchpot. 

The  provision  in  the  statute  applies  only  to  the  case  of 
actual  intestacy :  and  where  there  is  an  executor,  and  conse* 
quently  a  complete  will,  though  the  executor  may  be  declared 
a  trustee  for  the  next  of  kin,  they  take  as  if  the  residue  had 
been  actually  given  to  them.  Therefore  a  child  advanced 
by  her  father  in  his  life,  cannot  be  called  on  to  bring  her 
share  faito  hotchpot,  (t) 

What  shall  constitute  such  advancement  is  now  to  be  dis- 
cussed. 

If  a  fiither  purchase  for  a  son  an  advowson,  or  any  other 
[877]  ecclesiastical  benefice,  or,  if  he  buy  him  any  oiBce,  civil 
or  military,  these  are  held  to  be  such  advancements,  either 
partial  or  complete,  according  to  the  comparative  value  of  the 
estate -to  be  distributed,  {u)  And  although  the  office  be  only 
at  will,  as  a  gentleman  pensioner's  place,  or  a  commission  in 
the  army,  it  is  regarded  in  the  same  light,  (w) 

(t)  Edwards  v.Frecman,!  P.  Wms.  ton  v.  Walton,  14  Ves.  jun.  324. 
443,  449.    4  Bum.  Eccl.  L.  344.   2         («)  3  P.  Wms.  317,  note(o).  Sed 

Bl.  Com.  190,  517.  ffide  Swinb.p.  3,  s.  18. 

(0  Per  Mas.  of  the  Rolls,  Wal-        (w)  3  P.  Wms.  317,  note  (o). 
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A  provision  made  for  a  child  by  a  settlement^  either  vobm- 
tary,  or  for  a  good  consideration,  as  that  of  a  marriage^  is  an 
advancement  pro  tanto.  (x) 

Nor  does  the  statute  extend  only  to  land  itself,  (y)  when 
settled  on  a  younger  child  by  the  father,  but  also  to  a  charge 
on  the  land,  created  by  him  for  the  benefit  of  such  child ; 
therefore,  if  a  father  settle  a  rent  out  of  his  lands  on  a 
younger  child,  this  also  is  such  an  advancement  as  is  intended 
by  the  statute*  («)  Nor  is  it  necessary  that  the  provision 
should  take  place  in  the  father's  lifetime,  (a)  If  by  deed  he 
settle  an  annuity,  to  commence  after  his  death  on  such  child, 
it  is  of  the  same  description,  (b)  So  a  revernon  settled  on  a 
childt  as  it  is  capable  of  being  valued  is  of  the  same  nature,  (c) 
A  portion  secured  to  a  child,  although  in  /uturo,  is  also  an 
[378]  advancement,  (d)  And  were  it  only  contingent,  yet 
when  the  contingency  has  happened,  it  shall  be  thus  con- 
sidered, (e) 

A  portion  for  a  daughter  to  be  raised  out  of  land,  on  her 
attaining  the  age  of  eighteen,  or  the  day  of  her  marriage, 
was  accordingly  held  to  be  an  advancement  to  her  when  she 
married,  although  she  were  under  that  age,  and  unmarried, 
at  the  time  of  the  intestate's  death.  (/) 

A  portion,  also,  while  contingent,  is  capable  of  a  valuation, 
and  may,  it  seems,  be  brought  into  hotchpot;  (g)  m  ibe 
court  may  order,  that,  in  case  the  contingency  should  happen, 
the  portion  shall  be  so  distributed  as  to  make  the  rest  of  die 
children  equal  with  the  child  on  whom  it  was  settled,  (k) 
But  the  contingency  must  be  so  limited  as  necessarily  to 

(«)  Edwards  v.  Freeman*  2  P.  (d)  Edwards  v.  FreeiiiaB«  2  P. 

Wnu.  440,  444.  Phiney  V.  Phiney,  Wins.  445. 

2  Vern.  638.  (e)  lb.  2  P.  Wms.  442.  446, 449. 

(y)  11  Vin.  Abr.  192.  2  P.  Wms.  (/)  2  P.  Wms.  435.     1  Eq.  Ca. 

441.  Abr.  249.  pi.  10.    2  Eq.  Ga.  Abr. 

{s)  Edwards  v.  Freeman,  2  P.  446,  pi.  3. 

Wms.  445.  (g)  Per  Sir  Joe.  JekyU,  M.  R.  ar- 
ia) Ibid.  2  P.  Wms.  440,  445.  ffuendo.    2  P.  Wms.  442. 
(b)  Ibid.  2  P.  Wms.  44SL  Swinb.  (h)  Per  Lord  Raym.,  C.  J.  mf- 


p.  3,  8.  4.  endo.  2  P.  Wms.  446. 

(c)  Ibid,  2  P.  Wms.  442 
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arise  wHlini  a  reawmable  titne^  as  in  the  above  case,  Vh'ere 
tbe  portioD  wns  secured  for  ihe  daughter,  on  her  attaining 
the  age  of  eighteen,  or  on  her  marriage,  (i)  A  child  ad- 
Tanced  in  part  shall  bring  in  bis  advancement  only  amotig 
the  other  chSdren;  for  no  benefit  shall  accrue  firom  it  to  the 
widow,  {i)  If  a  child  who  has  received  any  advancement 
iroDi  hit  £ither>  ^hall  die  in  his  father's  lifetime,  leaving  chil- 
dren^ such  children  shaHnot  be  admitted  to  their  ikther's 
distributive  share,  unless  they  bring  in  his  advancement;' 
[879]  rince^  as  his  representatives,  they  can  have  no  better 
cUdm  than  he  would  have  had  if  living.  (/)  ^ 

By  this  statute,  although  the  heir  at  law  shall  not  abate 
in  respect  of  the  land  which  came  to  him  by  descent^  or 
odierwisey  from  the  intestate ;  yet  if  be  hath  had  an  advance- 
ment from  his  fetberin  his  lifetime  out  of  the  personal  estate 
ht^skaM  abate  for  4t  in>^^he  same  manner  as  the  oth^r  chil- 
dren. {$»)  And,  were  it  merely  the  use  of  furniture  for  his 
Iife^*it  'Shall  be  regarded  as  an  advancement  pro  tanio.  (n) 
So,  where  A.  oii  his  marriage  covenanted,  in  case  of  a  se- 
cond marriage,  to  pay  bis  eldest  son  by  his  first  wife  five 
h«D^!edfiouBds;  she  died,  leaving  a  son  and  other  children, 
and  A.  ailer  a  second  marriage  died  intestate ;  it  was  de- 
creed tl»ftt  his  beir  should  bring  in  the  money,  although  he 
were  m  the  nature  of  a  purchaser,  under  a  marriage  ^  settle- 
ment* (o^ 

•Cb^beiresses  shiill  also,  it  seems,  bring  in  suchf  advance- 
ment, not  being- land^  as  they  may  have  respectively  received 
ffom  fhw  iktber^  before  they  shalt  be  entitled  to  their  dis- 
tributive shares,  agreeably  to  the  principle  of  the  act,  and 
to  the  object  of  a  just  and  impartial  father  to  ptpmotje  an 
equality  among,  his  children,  (p) 


(f)  2  P.  Wms.  440,  446,  449-  Eccl.  L.  344.  Fitzg.  285. 

(Ir)  3  Bac.  AtMT.  77.  Ward  v.  Lant,  (»)  Ck>m.  Dig.  AdmoQ.  H.'  Fitzg. 

Free.  Chan.  182,  184.  285.                  ' 

(0  Phmd  V.  Torner,  2  P.  Wms.  (o)  Phiney  t.  Hiiney,  2  Vem.  638. 

560.  (p)4Buni.£cd.L.344.  Edwanis 

(i»)  Ccmi.Dig.Admoii.  H.  4  Burn.  v.  Freeman,  2  P.  Wms.  440,  443. 
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[380]  Such  is  the  nature  of  the  advancement  which  will 
exclude  a  child  from  any  part  of  the  residue.  Many  benefits^ 
however,  may  be  conferred  upon  him  by  his  fiither,  which 
have  been  held  not  to  be  of  this  description. 

Small  inconsiderable  sums  of  money  given  to  a  child  by 
the  father,  or  mere  trivial  presents  he  may  make  to  the  childt 
as  of  a  gold  watch  or  wedding  clothes,  shall  not  be  deemed 
an  advancement ;  (q)  nor  shall  money  expended  by  the  &- 
ther  for  his  maintenance,  nor  given  to  bind  him  an  appren- 
tice, nor  laid  out  in  his  education  at  school,  at  the  university, 
or  on  his  travels,  (r)  Nor  shall  what  a  child  receives  out  of 
the  mother's  estate  be  so  regarded ;  for  the  statute  of  distri- 
butions was  grounded  on  the  custom  of  London,  which  never 
affected  a  widow's  personal  estate,  and  seems  to  include  those 
only  within  the  clause  of  hotchpot,  who  are  capable  of  hav- 
ing a  wife  as  well  as  children,  which  must  be  husbands  only.(#) 
Nor  shall  a  provision  which  a  father  may  make  for  his  child 
by  will,  (for  a  case  may  occur  where  a  testator  may  die 
intestate  as  to  part  of  his  personal  estate,)  be  considered  in 
that  light.  Nor  land  given  by  the  father's  will  to  a  younger 
child.  (0 

Such  a  provision  as  shall  be  construed  an  advancement, 
must  result  from  a  complete  act  of  the  intestate  in  his  life- 
time, (u)  by  which  he  divested  himself  of  all  property  in  the 
subject,  though,  as  we  have  just  seen,  (w)  it  may  not  take 
effect  in  possession  till  after  his  death.  Still  less  shall  pro- 
[381]  perty  given  or  bequeathed  to  the  child  by  any  other 
person  be  so  denominated ;  (;r)  and  least  of  all,  shall  a  for- 
tune of  his  own  acquisition,  (y) 

In  respect  to  Borough  English  lands,  which  descend  to  the 

(q)  3  P.  Wma.  317,  note  (o).  El-  (jt)  Edwards  v    Freeman,  2   P. 

liott  V.  Collier,  1  Ves.  16.  Garon  v.  Wms.  440,  446. 

Trippit,  Ambl.  189.   Elliott  v.  Col-  («)  2  P.  Wms.  440. 

lier,  3  Atk.  528.  (w)  Vide  stmra,  377. 

(r)  3  Bac.  Abr.  76.    Swinb.  p.  3,  (a?)  3  Bac.  Abr.  76.  Swinb.  p.  3, 

B.  18.    Edwards  v.  Freeman,  2  P.  a.  18. 

Wms.  449.  (y)  Swinb.  p.  3,  a.  18. 

(#)  Holt  V.  Frederick,  2  P.  W.366. 
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youngest  son,  it  has  been  held  that  he  should  allow  for  them, 
on  the  ground,  that  the  statute  intended  merely  to  provide 
for  the  heir  of  the  family,  that  is,  the  heir  by  the  common 
law,  and  not  one  who  is  heir  only  by  custom  in  some  parti- 
cular places,  (m)  But  that  decision  has  been  over-ruled,  and 
it  is  now  settled,  that  such  youngest  son  shall  have  an  equal 
share  of  the  distribution  with  the  other  children,  without 
regard  to  this  species  of  estate :  for  although  the  exception 
in  the  statute  extend  only  to  the  eldest  son,  yet  no  law  exists 
to  oblige  the  heir  in  Borough  English  to  bring  in  his  lands. 
The  statute  contains  no  such  requisition.  It  speaks  merely 
of  such  estate  as  a  child  hath  by  settlement,  or  by  advance- 
ment of  the  intestate  in  his  lifetime,  (a) 

Thus  must  the  surplus  be  distributed  in  case  the  intestate 
has  left  a  wife  and  children,  or  representative  of  children. 

The  statute  then  provides,  that  if  there  be  no  children,  or 
[38S]  legal  representatives  of  them,  in  existence,  a  moiety 
shall  go  to  the  widow,  and  a  moiety  to  ihe  next  of  kindred, 
in  equal  degree,  and  their  representatives  ;  but  no  represent-^ 
ation  among  collaterals  shall  be  admitted  farther  than  bro- 
thers* and  sisters*  children.  If  there  be  no  widow,  the  whole 
shall  go  to  the  children.  If  there  be  neither  widow  nor 
children,  then  the  whole  shall  be  distributed  among  the  next 
of  kin,  in  equal  degi'ee,  and  their  representatives,  as  above 
mentioned. 

The  next  of  kin  referred  to  by  the  statute  are  to  be  traced 
by  the  same  rules  of  consanguinity  as  those  who  are  entitled 
to  letters  of  administration,  (h)  Those  rules  have  been  al- 
ready discussed,  (c) 

The  mother,  therefore,  as  well  as  the  father,  succeeded  to 
all  the  personal  effects  of  the  children  who  died  intestate 
without  wife  or  .issue,  in  exclusion  of  the  other  sons  and 
daughters,  the  brothers  and  sisters  of  the  deceased ;  and  such 

{g)  PerSir  Jo8.Jekyll,M.R.  Stra.  4  Bum.  Eccl.  L.  345. 

935.  {b)  2  BL  Com.  515.     Lloyd  v. 

(a)  Per  Lord  Talbot,  C.  Lutwyche  Tench,  2  Ves,  214. 

V.  Lutwyche,  Ca.  temp.  Talb,  276,  (c)  Vide  supra,  87. 
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is  the  law  still  with  respect  to  the  father :  {d)  but  by  the 
Stat.  1  Jac.  2f  c.  17,  «•  7,  if,  after  the  death  of  the  fetheri 
and  in  the  lifetime  of  the  mother,  any  of  the  children  die 
intestate,  without  wife  or  children,  every  brother  and  sister, 
and  their  representatives,  shall  have  an  equal  share  with  her. 
The  principle  of  which  provision  is  this,  ^that  otherwise  the 
mother  might  marry,  and  transfer  all  to  another  husband,  {e) 

And  brothers  and  sisters  of  the  half-blood  of  an  intestate, 
are  equally  entitled  with  brothers  and  sisters  of  the  whole 
blood,  {ee) 

[383]  On  this  last-mentioned  statute  it  has  been  held,  that 
if  A.  die  intestate,  and  without  issue,  leaving  a  wife,  and  se- 
veral brothers  and  sisters,  and  his  mother  living,  the  mother 
shall  have  no  more  than  an  equal  share  of  a  moiety  of  the  es- 
tate with  the  brothers  and  sisters.  And  although  there  should 
be  no  brother  or  sister,  yet  if  there  be  no  children  of  a  de- 
ceased brother  or  sister,  they  shall  partake  with  their  grand- 
mother to  the  same  extent  as  their  parent  would  have  been 
entitled.  (/)    But  if  there  be  neither  brother  nor  sister,  nor 
representative  of  a  brother  or  sister,  the  case  is  without  the 
statute,  and  the  whole  of  such  intestate's  effects  shall  de- 
volve, as  before,  to  his  mother,  (g)    Also  by  analogy  to  the 
statute  of  distributions,  such  representations  shall  not  be  car- 
ried beyond  brothers'  and  sisters'  children,  (h)    A  mother- 
in-law  of  the  intestate,  it  is  clear,  can  claim  no  share  in  the 
distribution,  she  not  being  of  his  blood,  (i ) 

To  return  now  to  the  statute  of  distributions.  That  clauie 
of  it  which  expresses  that  there  shall  be  no  representations 
among    collaterals   beyond    brothers'  and  sisters'  children, 

(d)  2  Bl.  Com.  513,  616.  Evelyn  Wms.  344.  S.  C.  1  Stra.  710.  S.  C. 

V.  JSvdvn,  Ambl.  192.  Gilb.  Rep.  189.  Stanley  v.  Stanley, 

(je)  Blackborough  v.  Davies,   1  1  Atk.  455. 

Salk.  251,  pi.  2,  S.  C.     1  P.  Wms.  (t;)  4  Burn.  Eccl.  L.  374.  11  Vin. 

48,49.  S.aLordRaym.684.  Black-  Abr.  196. 

borough  V.  Davies,  Com.  Rep.  26,  (h)  Stanley  v.  Stanley,  1  Atk. 

pi.  95.  457,  458. 

(ee)  Jessop  v.  Watson,  1  MyL  &  (t)  Duke  of  Rutland  v.  Ducheis 

Keen,  666.  of  Rutland,  2  P.  Wms.  216. 

(/)  Keylway  v.  Keylway,  2   P. 
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mast  be  construed  to  mean  brothers  and  sisters  of  the  in- 
testate^  and  not  as  admitting  representation^  when  the  dis- 
tribution happens  to  fall  among  brothers  and  sisters  who  are 
remotely  related  to  the  intestate :  for  the  intestate  is  the  sub- 
ject of  the  act :  it  is  his  estate,  his  wife,  his  children,  and  for 
the  same  reason,  his  brothers'  and  sisters'  children,  for  he  is 
[384]  equally  correlative  to  all.  (k)  Therefore  it  has  been 
held,  that  if  the  brother  of  an  intestate  hath  a  grandson,  and 
a  sister  has  a  son,  or  daughter,  the  grandson  shall  not  haye 
distribution  with  the  son,  or  daughter  of  the  sister.  (/)  So 
it  has  been  decreed,  that  if  an  intestate  leave  an  uncle,  and  a 
deceased  aunt's  son,  the  latter  shall  have  no  distributive 
share,  (m)  Thus,  though  as  we  have  seen,  (n)  among  lineals, 
representatives  eui  infinitum  shall  share  in  the  distribution  of 
an  intestate's  personal  estate,  yet  among  collaterals,  except 
only  in  the  instance  of  the  intestate's  brothers'  and  sisters' 
children,  proximity  of  blood  shall  alone  give  a  title  to  it. 

The  children  of  an  intestate's  brothers  and  sisters,  who 
were  deceased  at  his  death,  shall  take  per  capita.  Therefore, 
if  an  intestate  leave  a  deceased  brother's  only  son,  and  ten 
children  of  a  deceased  half-sister,  the  ten  children  of  the  de- 
ceased half-sister  shall  take  ten  parts  in  eleven  with  the  son 
of  the  deceased  brother,  (o) 

The  words  of  the  statute  must  be  taken  together.  The 
expression  pro  suo  cuiquejure  will  let  in  any  advantage  of 
equality  or  preference  to  which  a  person  was  entitled  by  our 
law  before  the  statute.  Therefore  a  grandfather,  although 
he  be  in  an  equal  degree  of  consanguinity  with  the  brother 
of  the  deceased,  shall  have  no  share  with  him  in  the  distri- 
bution :  for,  by  the  common  law,  there  was  but  one  degree 

{k)  Carter  v.  Crawley,  Raym.  496.  v.  littlewood,  ib.  695. 

Caldicot  y.  Smith.  2  Show.  286.  (J)  1  Salk.  250.  1  Ld.  Raym.  571. 

Beeton  v.  Darkin,  2  Vern.   168.  1  P.  Wms.  25.  Com.  Rep.  87. 

Maw  y.  Harding,  Und,  233.  Pett  v.  (m)  Bowers  v.  Littlewood,  1  P. 

Pett,  1  Salk.  250.  S.  C.  Lord  Raym.  Wms.  694. 

571.  S.  C.  Com.  Rep.  87,  pi.  66.  (»)  Supra,  373. 

Pett's  case,  1  P.  Wms.  25.  Bowers  (o)  Ibtd.  I  P.  Wms.  595. 
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between  brother  and  brother,  and  it  would  be  unnatural  to 
carry  the  personal  estate  up  to  the  grandfather,  who  must  be 
presumed  to  have  been  long  before  provided  for,  and  to  be 
going  out  of  life,  {p) 

So  a  grandfather  shall  exclude  an  uncle :  and,  independ- 
ently of  the  provisions  of  the  statute,  by  the  ccmimonlaw 
the  former  was  entitled  to  a  preference,  as  being  of  the  right 
line,  whereas  the  latter  is  only  of  the  collateral  line ;  in  other 
[385]  words,  the  grandfaiher  is  the  root  of  the  kindred,  and 
the  uncle  is  only  the  branch,  (g) 

The  law,  of  course,  is  the  same  in  respect  to  grandmothers 
and  aunts,  (r) 

Where  the  next  of  kin  are,  a  grandfather  by  the  fath^s 
side,  and  a  grandmother  by  the  mother's,  they  shall  take  in 
equal  moieties,  as  being  in  equal  degree :  for,  in  respect  of 
such  claims,  as  hath  formerly  been  observed,  (s)  dignity  of 
blood  makes  no  difference,  (t) 

Uncles  and  nephews,  aunts  and  nieces,  are  in  equal  de- 
gree. And  where  the  intestate  left  two  aunts,  and  a  nephew 
and  a  niece,  children  of  a  deceased  brother.  Lord  Hard- 
wicke,  C.  ordered  the  surplus  to  be  divided  into  four  parts 
equally  among  them,  holding  that  as  they  were  all  in  equal 
degree  the  children  were  to  take  in  their  own  right  and  not 
by  representation ;  but  that  if  their  father  had  been  living, 
he  would  have  been  entitled  to  the  whole.  («) 

The  grand-daughter  of  a  sister,  and  the  daughter  of  an 
aunt  of  the  intestate  are  also  in  equal  degree,  and  entitled  to 
equal  distribution,  (w) 

The  next  of  kin,  though  collateral,  is  preferred  before  a 


(»)  Evelyn  v.  Evelyn,  Ambl.  191.  38,  251.    Woodroff  v.  Wickworth, 

Vide  supra,  90  and  91.  Free.  Ch.  527. 

(q)  Blackborough  v J)avie8,l  Salk.  («)  Stq^ra,  91 . 

38, 251.  S.  C.  Ld.  Raym.  684.  S.  C.  (0  Blackborough  v.  Davies,  1  P. 

Com.  Rep.  96,  108,  109.    S.  C.  12  ^ms.  53. 

Mod.  615.  Lloyd  v.  Tench,  2  Vea.  (n)  Dunnt  v.  Prcstwood,  1  Atk. 

215.  Blackborough  v.  Davies,  1  P.  454. 

Wms.  41.  (w)  Com.Dig. Admon JI.  Thomas 

(r)  Ck>m.  Dig.  Admon.  H.  1  Salk.  v.  Ketteriche,  1  Ves.  333. 
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relation,  though  lineal,  if  he  be  of  the  ascending  line,  and 
more  remote,  (x) 

[S86]  Although  the  statute  direct  that  no  distribution  shall 
be  made  till  a  year  be  elapsed  from  the  death  of  the  intestate, 
yet,  if  a  person  entitled  to  a  distributive  share  shall  die  within 
the  year,  such  interest  shall  be  considered  as  vested  in  him, 
and  shall  go  to  his  personal  representative;  for  this  proviso 
makes  no  suspension  or  condition,  precedent  to  the  interest 
of  the  parties,  but  was  inserted  merely  with  a  view  to  cre- 
ditors. 

The  statute,  also,  is  in  the  nature  of  a  will  framed  by  the 
legislature  for  all  such  persons  as  die  without  having  made 
one  for  themselves ;  and,  by  consequence,  the  parties  entitled 
in  distribution  resemble  a  residuary  legatee  :  and  it  has  been 
always  held,  that  if  such  legatee  die  before  the  amount  of  the 
surplus  is  ascertained,  still  his  representative  shall  have  the 
whole  residue,  and  not  the  representative  of  the  first  tes- 
tator, (y) 

Affinity  or  relationship  by  marriage,  except  in  the  instance 
of  the  wife  of  the  intestate,  gives  no  title  to  a  share  of  his 
property :  as,  if  A.  have  a  son  and  a  daughter,  B.  and  C, 
and  they  both  die,  the  former  leaving  a  wife,  and  the  latter 
a  husband ;  on  A.'s  dying  afterwards  intestate,  such  husband 
and  wife  have  neither  of  them  any  claim  on  his  estate. 

Under  a  will,  a  wife  is  not  one  of  the  next  of  kin  in  the 
ordinary  sense.  Therefore,  where  a  testator  gave  the  residue 
of  his  property  ''to  be  divided  amongst  my  next  of  kin,  as 
if  I  had  died  intestate,"  the  widow  was  held  not  to  be  en- 
titled to  any  share  of  such  residue,  {z) 

A  gift  of  property  to  my  nearest  surviving  relations,  has 

i 

I               («)  Blackborough  v.  Davies,  1  P.  58.  11  Vin.  Abr.  92.    Wilcocks  v. 

I            Wms.  51.  Wilcocks,  2  Vem.  559.  3  P.  Wins. 

I               (y)3  Bac.  Abr.  75.     Brown  v.  49,  note  ((i).  Leev.Coz,3Atk.422. 

Farndel],  Garth.  51,  52.    Freke  v.  Vide  supra,  342. 

Thomas,  Comb.   112.     Taylor  v.  (r)  Garrick  v.  Lord  Camden,  14 

Acres,  2  Show.  285.  Palmer  v.  Al-  Vee.  jun.  372. 

licock.  Skin.  212, 218.  S.  C.  3  Mod. 


386  OP   DISTRIBUTION.  [bOOK  III. 

been  beld  to  mean  the  testator's  brothers  and  sisters,  to  the 
exclusion  of  nephews  and  neices.  (a) 

If  a  bastard,  or  any  other  person  having  no  kindred,  die 
intestate,  without  wife  or  child,  his  effects,  as  we  have 
[387]  seen,  {b)  belong  to  the  king,  who,  with  the  exception 
of  a  small  part,  usually  grants  them  by  letters  patent  or 
otherwise ;  and  then  such  grantee  seems  of  course  entitled 
to  the  administration,  and  consequently  to  the  sole  enjoy- 
ment of  the  property,  (c) 

The  personal  property  of  an  intestate,  wherever  situated, 
must  be  distributed  according  to  the  law  of  the  country 
where  his  domicil  was,  and  such  is  primd  facie  the  place  of 
his  residence ;  but  that  may  be  rebutted ;  or  supported  by 
circumstances ;  (d)  for  although  the  locality  of  the  party's 
abode  at  the  time  of  his  death  determine  the  rule  of  distri- 
bution, yet  it  must  be  a  stationary,  not  an  occasional,  resi- 
dence, in  order  that  the  municipal  institutions  may  attach  on 
the  property,  (e)  If,  therefore,  an  Englishman  be  settled 
and  die  in  this  country,  and  administration  be  taken  out  to 
him  here,  debts  due  to  him,  or  other  of  his  personal  effects 
in  Scotland,  or  abroad,  shall  be  distributed  according  to  the 
law  of  England :  {/)  But  if  an  alien  resident  abroad  die  in- 
testate, his  whole  property  here  is  distributable  according  to 
the  laws  of  the  country  where  he  so  resides,  otherwise  no 
foreigner  could  deal  in  our  funds  but  at  the  peril  of  his  effects 
going  according  to  our  laws,  and  not  to  those  of  his  own 
country,  (g) 

Where  a  native  of  England  domiciled  in  Guernsey  died 
intestate,  leaving  a  widow  and  infant  children,  and  the  widow 
was  appointed  guardian  of  the  children  by  the  royal  court  of 
[388]  Guernsey,  and  sold  the  property  of  the  intestate,  and 
invested  the  produce  in  the  English  funds,  and  afterwards 

(a)Sinithv.CaiDpbell,Goop.Rep.  (e)  1   Wooddes.  385.    Rpon  v. 

375.  Pipon,  Ambl.  35.   Bwn  v.  Cole,  15. 

(b)  Vide  ^mra,  107.  4X5, 416. 

(c)  2  Bl.  Com.  505.  Doug.  542.  (/)  Thome  v.  Watkins,  2  Yes.  35. 
{d)  2  Ves.  jun.  198.  See  also  Sir  {g)  1  Wooddes.  5SS.    Pipon  ▼. 

Chas.  Douglas's  case  there  cited.        Pipon,  Ambl.  27. 
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came  to  England  vfith  her  children,  and  was  domiciled  there : 
A  question  arose  on  the  death  of  some  of  the  children  under 
age,  whether  their  shares  of  the  property  became  distributa- 
ble according  to  the  law  of  England  or  of  Guernsey  ;  and  it 
was  held>  that  the  law  of  England  was  to  govern  the  suc- 
cession, the  domicil  of  the  children  being  (according  to  the 
opinion  of  foreign  jurists,  our  own  law  being  silent  on  th0 
subject)  to  follow  the  domicil  of  the  surviving  parent,  where 
no  fraudulent  intention  can  be  imputed.  But  fraud  may  be 
imputed  where  no  reasonable  causp  appears  for  the  re- 
moval. (A) 


SECT.  II. 

Of  distrilmtion  by  the  custom  of  London. 

I  PROCEED,  in  the  last  place,  to  consider  the  customs  of  the 
city  of  London  on  this  subject,  and  also  of  the  province  of 
York,  and  the  principality  of  Wales  ;  which  having  peculiar 
customs  of  distributing  intestate's  effects,  are  expressly  ex- 
cepted from  tbe  operation  of  the  statute. 

Although  the  restraints  in  regard  to  the  power  of  making 
wills,  which  subsisted  in  those  respective  districts,  are  now 
removed  by  different  statutes;  namely  the  4  &5  W.SfM. 
c.  2j  explained  by  the  2  &  3  Ann.  c.  5,  for  the  province  of 
York ;  the  7  &  8  Wm.  3,  c.  38,  for  Wales ;  and  the  1 1  Geo.  I , 
c.  18,  for  London ;  by  which  persons  residing  in  those  seve- 
ral places,  and  liable  to  those  customs,  are  empowered  to 
dispose  of  all  their  personal  estates  by  will,  and  the  claims 
of  the  widows,  children,  and  other  relations  to  the  contrary 
are  totally  barred ;  yet  those  customs  remain  in  full  force 

(h)  PMinger  v.  Wightman,  3  Meriv.  Rep.  67. 
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with  respect  to  such  property  of  an  intestate,  (a)  or  where 
the  deceased  freeman  agreed  by  writing,  in  consideration  of 
marriage  or  otherwise,  that  his  personal  estate  should  be  dis* 
tributed  according  to  the  same.  Their  nature  and  incidents 
therefore  demand  now  our  attention. 

[388]  In  the  city  of  London,  (b)  and  in  the  province  of 
York,  (c)  as  well  as  in  the  kingdom  of  Scotland,  (d)  and 
therefore,  probably  also  in  Wales,  {e)  (respecting  the  latter  of 
which,  little  information  is  to  be  collected,  except  from  the 
statute  of  Wm.  3,)  the  effects  of  the  intestate,  after  payment 
of  his  debts,  are  in  general  divided  according  to  the  ancient 
doctrine  of  the  pars  raiionabiUs,  (/)  to  which  I  have  before 
alluded,  (g) 

And  first,  as  to  the  custom  of  London ;  if  a  freeman  of 
the  city  die,  leaving  a  widow  and  children,  his  personal  pro- 
perty, after  deducting  her  apparel,  And  the  furniture  of  her 
bed-chamber,  is  divided  into  three  equal  parts,  one  of  which 
belongs  to  the  widow,  another  to  the  children,  and  the 
third  to  the  administrator  in  that  character.  If  only  a  widow 
or  only  children,  they  shall  respectively  in  either  case  take 
one  moiety,  and  the  administrator  the  other,  (h)  If  neither 
widow  nor  child,  the  administrator  shall  have  the  whole.  (•) 

The  portion  of  the  administrator  is  styled  in  law  the  dead 
man's  part.  It  is  so  called  because  formerly,  as  we  have 
seen,  {k)  the  ordinary  or  his  grantee  was  to  dispose  of  it  in 
masses  for  the  deceased's  soul.  But  after  the  disuse  of  this 
[390]  superstitious  practice,  the  administrator  was  wont  to 
apply  it  to  a  better  purpose,  that  is  to  say,  for  his  own  be- 
nefit ;  (l)  till  the  legislature  thought  it  was  capable  of  an  ap- 

(a)  2  Bl.  Com.  493,  517,  518.  L.  341.  Regina  v.  Rogers,  2  Salk.  426. 

of  Test.  194.  3  P.  Wms.  19,  in  note.  Tamer  v.  Jennings,  2  Vera.  612. 

(If)  Redshaw v.  Brasier,  Ld.  Raym.  L.  of  Test.  2 10,  2 1 1 .  Elliott  v.  CoU 

1329.  4  Burn.  Eccl.  L.  387.  lier,  3  Atk.  527. 

(c)  4  Bum.  Eccl.  L.  398.  (t)  Percivalv.Cri8pe,2  Show.  175. 

(d)  Ibid.  421.  Vide  L.  of  Test.  192. 
(fi)  Ibid,  423,  442.  (k)  Svpra,  81. 

(/)  2  Bl.  Com,  518.  Off.  Ex.  97.         (Q  Awm,  2  Freem.  85.  Matthews 
Q)  Supra,  81.  v.  Ncwby,  1  Vera.  133. 

(*)  Northey  v.  Strange,  1  P.  Wms. 


CIIAP.  VI.]  BY    THE   CUSTOM    OF    LONDON.  390 

plicatioD  8tiU  better;  and  accordingly,  by  the  stat.  I  Jac.  2, 
c.  17,  it  was  declared,  that  it  should  be  subject  to  the  law  of 
distributions. 

Hence,  if  a  freeman  die  worth  eighteen  hundred  pounds 
personal  estate,  leaving  a  widow  and  two  children,  this  estate 
shall  be  divided  into  eighteen  parts ;  of  which  the  widow 
shall  have  eight,  six  by  the  custom  and  two  by  the  statute ; 
and  each  of  the  children  five,  three  by  the  custom,  and  two 
by  the  statute;  if  he  leave  a  widow  and  one  child  only, 
she  shall  still  have  eight  parts  as  before;  and  the  child 
shall  have  ten,  six  by  the  custom,  and  four  by  the  statute » 
if  he  leave  a  widow  and  no  child,  the  widow  shall  have 
three-fourths  of  the  whole,  two  by  the  custom,  and  one  by 
the  statute ;  and  the  remaining  fourth  shall  go  by  the  statute 
to  the  next  of  kin.  (m) 

A  posthumous  child  shall  come  in  for  his  customary  share 
with  the  other  children,  (n)  But  the  custom  extends  merely 
to  the  wife  and  children  of  the  freeman,  and  not  to  his  grand- 
children, (o) 

Hence  if  a  freeman  die  intestate,  leaving  a  wife  but  no 
child,  yet  if  there  hath  been  a  child,  and  there  be  any  legal 
[391]  representatives,  that  is,  lineal  descendants  of  such 
child,  they  are  admitted  to  hi^  distributive  share  of  the  dead 
man's  part  under  the  statute,  though  they  are  entitled  to  no 
part  of  his  share  by  the  custom.  In  that  case,  therefore,  of 
the  dead  man's  part  by  the  statute,  the  wife  shall  have  one- 
third,  and  the  representatives  shall  have  the  other  two-thirds ; 
so  that,  dividing  the  whole  personal  estate  into  six  parts,  she 
shall  have  four,  and  the  representatives  two. 

If  there  be  neither  wife  nor  child,  nor  such  representative 
of  a  chQd,  the  whole  shall  be  subject  to  the  statute  of  distri- 
bution, (p) 

(m)  2  Bl.  Com,  518.    L.  of  Test.  341.   Fowke  v.  Hunt,  1  Vem.  397. 

209.  RMnna  v.  Rogers,  2  Salk.  426.    L. 

(«)  Walsam  v.    Skinner,  Prec.  of  Test.  210. 

Chan.  499.  L.  of  Test.  203.  1 1  Vin.  (p)  L.  of  Test.  192,  221,  222.     1 

Abr.  200.  Gilb.  £q.  Rep.  155.  Vem.  200. 

(o)  Northey  v.  Strange,  1  P.  Wms. 
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The  custom  attaches,  although  the  freeman  neither  resided, 
nor  died,  (q)  nor  left  property  (r)  within  the  city. 

In  respect  to  the  widow,  I  have  already  mentioned  that 
she  is  entitled  to  her  apparel  and  the  furniture  of  her  cham- 
ber, which  is  called  the  widow's  chamber ;  (s)  or,  in  Hen  of 
it,  in  case  the  estate  shall  exceed  two  thousand  pounds,  it 
has  been  said  that  she  is  entitled  to  fifty  pounds.  (/)  The 
privilege  of  the  widow's  chamber  is  analogous  to  her  right  to 
paraphernalia  in  general  cases,  and,  like  that,  shall  in  no  case 
be  exercised  to  the  prejudice  of  creditors,  (u) 

[392']  If  she  be  provided  for  by  a  jointure  before  marriage 
in  bar  of  her  customary  part,  she  is  put  in  a  state  of  non- 
entity with  regard  to  the  custom  only ;  (to)  but  she  shall  still 
be  entitled  to  her  share  of  the  dead  man's  part  under  the 
statute  of  distributions,  (or)  But  if  the  jointure  is  expressed 
to  be  in  bar  of  her  dower  without  saying  more,  this  shall  not 
bar  her  of  her  customary  share  of  the  personal  estate,  for 
land  is  wholly  out  of  the  custom,  (y)  Such  also  is  the  case, 
if  the  intestate  covenant  to  lay  out  money  in  a  purchase  of 
land  by  way  of  jointure,  for  the  money  has  in  equity  all  the 
qualities  of  land,  {x) 

And  d  fortiori  she  shall  not  be  excluded  from  her  custom- 
ary share,  if  the  settlement  be  so  expressed  :  as  if  it  contain 
a  proviso,  that  she  shall  not  be  barred  or  deprived  of  her 
right  to  dower,  or  of  taking  any  other  gift,  provision,  or  be- 


(9)L.ofTe8t.202»220.  Spencer's  644.  Cleaverv.SpurIuig,2P.Win8. 

case,  1  Roll.  Rep.  316.    Wilkinson  527.    Lewin  v.  Lewin,  3  P.  Wms. 

v.  Miles,  1  Sid.  250.     Harwood's  16.  Pa8eyy.Desbouverie,315.  Med> 

case,  1  Ventr.  180.  S.  C.  1  Mod.  80.  calfe  v.  Medcalfe,  1  Atk.  64.  Mor- 

Rutterv.Rutter,lVem.l80.  Chom-  ris  v.  Burrouffhs,  403.  Tomkyns  v. 

ley  v.  Chomley,  2  Vem.  48,  82.  Ladbrooke,  2  Yes.  592. 

Webb  V.  Webb,  t6. 110.  («)  Benson  v.  Bellasis,  I  Vem. 

Priv.  Lond.  288.  15.  2  Chan.  R«p.  252.    Whithill  v. 


8)  2  Bl.  Ck)m.  518.  Phelps,  Prec.  Ch.  327. 

(0  7  Vin.  Abr.  2,  tit.  Cnstoms,  B.  (y)  1  £q.  Ca.  Abr.  1 58, 159.   Ba- 

2.  Briddle  v.  Briddle,  4  Bum.  Eccl.  bington  v.  Greenwood,  1  P.  Wnu. 

L.  388.  531.  Blunderv.Barker,647.  Babing. 

(«)  Swinb.  p.  6,  s.  13.  ton  v.  Greenwood,  Prec.  Chan.  505. 

(w)  Hancock  v.  Hancock,  2  Vern.  L.  of  Test.  214. 

665.  Blunder  v.  Barker,  1  P.  Wms.  («)  S.  C.  1  P.  Wms.  532. 
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quest  her  husband  shall  think  fit  to  give,  or  leave  her  by 
deed  or  will,  or  any  other  means  whatsoever,  (a)  On  the 
other  hand,  the  settlement  may,  be  expressly  in  bar  as  well  of 
her  share  of  the  dead  man's  part  as  of  her  share  by  the  cus- 
tom, and  then  she  shall  be  excluded  from  both  :  (6)  or  if  it 
be  made  in  satbfaction  of  all  her  demands  out  of  his  personal 
estate  by  the  custom,  or  otherwise,  she  shall  be  barred  also 
[393]  of  her  share  under  the  statute :  (c)  or  it  may  thus 
operate  on  the  evident  though  only  implied  intention  of  the 
parties,  (d) 

If  the  wife  be  divorced  for  adultery,.^  mensa  et  thoro,  she 
forfeits  her  customary  share,  (e) 

If  a  freeman  leave  several  children,  the  share  or  the  or- 
phanage part  of  any  one  of  them  is  not  vested  in  him  by  the 
custom  till  the  age  of  twenty-one,  after  which  period,  but  not 
before,  he  may  dispose  of  it  by  will,  or,  in  case  of  his  dying 
intestate,  it  shall  be  distributed  pursuant  to  the  statute.  If 
he  die  under  that  age,  whether  sole  or  married,  his  share 
shall  survive  to  the  others ;  {/)  whereas  the  share  by  the  sta- 
tute is  vested,  and  therefore  such  child  may  devise  it  at  the 
age  of  fourteen,  if  a  son,  and  at  twelve  if  a  daughter,  (g) 
But  the  survivorship  of  the  orphanage  part  holds  only  as  to 
the  orphanage  part  belonging  to  the  deceased  himself,  for  if 
he  had  by  survivorship  the  part  of  any  of  his  brothers  or  sis- 
ters, that  shall  go  according  to  the  statute.  (A)  In  case  there 
be  only  one  child,  his  orphanage  part  is  vested  in  him,  in 
the  same  manner  as  his  share  by  the  statute,  and  is  devisable 
by  him  at  the  same  age.  (i)  If  a  man  marry  an  orphan  under 
[394]  the  age  of  twenty-one,  it  seems  his  right  is  so  vested 

(a)  Kirkman  v.  Kirkman»  2  Bro.  (e)  Pettifer  v.  James,  Bunb,  16. 

Ch.  Rep.  95.  (/)  2  Bl.  Com.  519.  Wilcocks  v. 

(ft)  1  Eq.  Ca.  Abr.  153.    Atkyns  Wilcocks,  2  Vem.  558.    Jesaon  v. 

V.  Waterson.  Gilb.  Eo.  Rep.  95.  S.  Essington,  Prec.  Ch.  207,  537. 

C.  L.  of  Test.  214.     Babington  v.  (a)  Vide  tupra,  8. 

Greenwood,  1  P.  Wms.  531.  (A)  Jeeaon  v.  E88ington,Prec.  Ch. 

(c)  7  Vin.  Abr.  211.     Benton  v.  537. 

Bellasie,  1  Vem.  15.  4  Bum.  Eccl.  (t)  3  P.  Wms.  318,  note  (q).  Vide 

h,  404.  Vide  L.  of  Test  212,  213.  also  Prec.  Chan.  207. 

id)  L.  of  Te8t212.  L.of  Lon.  102. 
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as  to  prevent  his  wife's  share  from  surviving,  in  case  of  her 
death,  before  she  attains  that  age.  {k) 

The  children  of  a  freeman  are  entitled  to  the  benefit  of 
the  custom,  although  they  were  born  out  of  the  city.  {I) 

If  any  of  the  children  are  advanced  to  the  full  extent  of  the 
custom  by  the  father  in  his  lifetime,  they  shall  be  entitled  by 
the  custom  to  no  further  dividend,  (m)  If  a  freeman  have 
several  children,  and  fully  advance  them  all,  the  custom  in 
regard  to  them  is  satisfied,  and  his  personal  estate,  indepen- 
dent of  the  widow's  customary  share,  shall  be  distributed  ac- 
cording to  the  statute. .  If  he  has  only  one  child,  and  fully 
advances  him,  the  consequence  is  the  same,  (n)  If  the  chil- 
dren are  advanced  only  partially,  they  must  bring  their  por- 
tion into  hotchpot  before  they  can  derive  any  advantage 
from  the  custom ;  and  in  that  case  their  portion  must  be  so 
brought  in  with  the  other  brothers  and  sisters,  but  not  with 
their  mother,  for  the  principle  here  also  is  to  make  an 
equality  among  the  children,  and  not  to  benefit  the  widow,  (o) 
Nor,  where  a  freeman  has  in  part  advanced  his  only  child, 
shall  such  child  bring  in  his  advancement,  for  there  is  none 
[395]  to  claim  with  him  of  equal  degree,  (p)  And  where 
one  of  several  such  children  is  advanced,  his  advancement 
shall  be  in  satisfaction  merely  of  his  orphanage  share,  but  not 
of  his  share  of  the  dead  man's  part,  to  the  whole  of  which 
he  shall  be  entitled,  without  regard  to  what  he  shall  have  re- 
ceived from  his  father,  {q) 


(*)  Fouke  V.  Lewen,  1  Vem.  88,  Honeywood,  1  Vern.  346.  Beckford 

sed  vide  Free.  Ch.  537.  v.  Beckford,  2  Vem.  281.  2  BLCom. 

(/;  L.  of  Test.  202.    Harwood's  619.  Bright  v.  Smith,  2  Freem.  279. 

case,  1  Ventr.  180.  S.  C.  1  Mod.  80.  1  Eq.  Ca.  Abr.  156.  Qeaverv.  Spur- 
Cm)  Cleaver  v.  Sparliiig,2  P.  Wms.  ling,  2  P.  WmB.  526.    Garron  v. 

527.  Trippet,  Ambl.  189. 

(n)  L.  of  Test.  206, 221.   Cleaver  (p)  Rf^na  v.  Roffers,  2  Salk.  426. 

V.  SpurHng,  2  P.  Wms.  527.  Good-  Fane  v.  Bence,  2  Vem.  234.  Dean 

win  V.  Ramsden,  1  Vera.  200.  Han-  v.  Lord  Delaware,  id.  628.  Stanton 

cock  y.  Hancock, 2  Vem.666.  Med-  v.  Piatt,  ib.  754. 

calf  V.  Medcalf,  1  Atk.  64.  (g)  Hearae  v.  Barber,  3  Atk.  214. 

(o)  L.  of  Test.  204.    Annand  y.  Wood  v.  Briant,  2  Atk.  523. 
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In  case  such  advancement  be  brought  into  hotchpot,  it 
roust  be  brought  into  the  orphanage  part  only,  (r) 

If  the  advancement  shall  have  exceeded  the  child's  share 
by  the  custom,  whether  he  must  bring  in  such  excess  before 
be  is  entitled  to  his  share  of  the  part  dutributable  by  the  sta- 
tute, is  a  point  on  which  there  are  opposite  opinions.  By 
some  writers  it  has  been  held,  that  he  has  a  claim  to  his  full 
share  by  the  statute,  without  any  retrospect  to  his  advance- 
ment, whatever  might  have  been  its  amount.  By  others  it 
has  been  maintained,  that  he  has  no  right  to  such  distribu- 
tive share,  unless  he  bring  into  the  same  so  much  of  his  ad- 
vancement as  exceeded  his  proportion  of  his  customary  part.  («) 
To  reconcile  this  variance,  a  distinction  has  been  suggested 
between  an  advancement  given  and  accepted  expressly  in  sa- 
tisfaction of  the  customary  share,  and  an  advancement  given 
generally  without  any  such  agreement  or  stipulation :  That, 
in  the  former  case,  in  the  distribution  of  the  dead  man's  part, 
[396J  no  respect  shall  be  bad  to  the  advancement,  as  it  is 
considered  in  the  light  of  a  purchase  by  the  child,  and  might 
have  happened  to  be  less  as  well  as  greater  in  point  of  value 
than  the  customary  part.  But  where  there  is  no  such  spe- 
cial contract  or  agreement,  and  the  advancement  is  general,  it 
shall  be  applied  either  to  the  customary  share  only,  or  both 
to  the  customary  and  distributive  share,  according  to  the 
amount  of  the  advancement,  {t) 

As  to  the  nature  of  the  advancement,  whether  complete  or 
partial,  it  must  arise  exclusively  from  the  personal  estate.  In 
the  establishment  of  the  custom  the  citizens  of  London -had 
no  regard  to  real  property,  on  supposition  that  a  freeman 
would  not  purchase  land,  but  would  employ  his  whole  for- 
tune in  commerce,  {u)    If,  therefore,  a  citizen  settle  a  real 


(r)  Beckford  v.  Beckford,  1  Vera.  (0  4  Bam.  Bed.  L.  207. 

345.  («)  1  Ea.  Ca.  Abr.  150.  Tomkyns 

(#)  Vide  4  Bum.  Eccl.  L.  406.  ▼.  Ladbroke,  2  Ves.  593. 
Gudgeon  v.  Ramsden,  2  Vern.  274. 
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estate  on  a  child,  it  shall  be  no  advancement ;  (w)  nor,  al- 
though it  be  expressly  for  that  purpose^  shall  it  bar  him  of 
his  orphanage  part,  {x)  Nor  if  money  be  given  by  the  father 
to  be  laid  out  in  land  to  be  settled  on  the  son  on  hb  mar- 
riage, shall  it  be  deemed  personal  estate,  nor  any  exclu- 
sion, (y) 

What  has  been  already  stated  in  general  cases  (sr)  respect- 
ing small  presents  made  to  the  child  by  the  father;  his  dis- 
bursements for  the  child's  maintenance  and  education,  or 
placing  him  out  apprentice;  (a)  a  legacy  left  him  by  the  &- 
[397]  ther  dying  partially  intestate;  (6)  property  given  him  by 
any  other  than  his  father,  as  well  as  a  fortune  of  the  child's 
own  raising,  is  here  equally  applicable.  He  is  not  by  any  of 
these  means  advanced.  For  that  purpose  it  must  be  a  pro- 
vision made  for  him  by  the  father,  while  living,  out  of  his 
personal  property,  (c)  In  short,  there  must,  in  all  instances 
of  this  nature,  be  a  valuable  consideration  moving  from  the 
father,  and  an  actual  benefit  accruing  to  the  child,  (d)  In- 
deed, it  has  been  made  a  question  whether  such  provision  as 
shall  amount  to  an  advancement  should  not  be  made  on  mar^ 
riage,  or  in  pursuance  of  a  marriage  agreement,  (e)  But,  it 
seems,  the  custom  on  this  head  is  not  so  restricted,  but  ex- 
tends to  any  other  establishment  of  the  child  in  life.  (/) 

If  the  childj  whether  the  only  one  or  not,  be  married  in 
the  lifetime  of  the  father  with  his  consent,  although  such 


(w)  1  Ch.  Ga.  160, 236.  L.  of  Test.  1  Yes.  17.  Hearne  v.  Burben  3  Atk. 

194.  llffin  V.  Tiffin,  1  Vera.  2.  Cox  213,  452.  3  P.  Wms.  317,  note  (o). 

V.  Belitha,  2  P.  Wms.  274.  BlUot  v.  ColUer,  1  Wils.  16S. 

(ar)  2  Ch.  Ca.  160.  Vide  Civil  v.  (<J)  L.  of  Test.  204.  Jenks  v.  Hoi- 

Rich,  I  Vera.  216.  ford,  1  Vera.  61,  Fowke  v.  Lewen. 

(y)  Annand v.Honeywcodyl  Vera.  89.    Civil  v.  Rich,  216.    Morris  v. 

345.  Burroughfl,  1  Atk.  403.    Elliot  v. 

is)  Vide  swara,  380.  Collier,  3  Atk.  528. 

(a)  Sed  vide  Morris  v.  Burroughs,  (e)  1  Vem.61,89.  Vide  also  Hearne 

1  Atk.  403.  V.  Barber,  3  Atk.  213. 

ib)  Vide  Car  v.  Car,  2  Atk.  227.  (/)  L.  of  Test.  204.    Morris  v. 

(c)  Laws  of  Lond.  82.    Jenks  v.  Burroughs,  1  Atk.  403.    See  also 

Holford,  1  Vera.  61.  4  Bura.  Eccl.  Northey  v.  Strange,  1  P.  Wms.  343. 
L.  412,415.  Fufr  Elliott  V.  Collier, 
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child  were  not  fully  advanced,  yet,  to  entitle  himself  to  a  itir- 
ther  portion,  he  must  produce  a  writing  under  his  father's 
hand,  expressing  the  value  of  the  advancement,  in  order  that 
it  may  be  ascertiuned  what  proportion  it  bore  to  his  share  by 
the  custom,  {g)  If  no  such  writing  be  produced,  or  if,  on  the 
production  of  such  writing,  the  specific  amount  does  not  ap- 
pear on  the  face  of  it,  such  advancement  shall  be  presumed 
[398]  to  have  been  complete,  till  the  contrary  be  shewn,  (h) 
But  mere  parol  declarations  of  the  father,  that  he  had  fully 
advanced  the  child,  whether  with  or  without  a  specification 
of  the  value,  shall  be  of  no  avail,  (i) 

Thus,  from  what  has  been  stated,  it  appears,  that  if  a 
freeman  die  intestate,  leaving  no  wife,  and  an  only  child, 
whether  the  child  be  fully  advanced  or  partially  advanced, 
or  not  advanced ;  in  either  of  these  cases  the  child  was  en- 
titled to  the  whole  personal  estate,  (k)  If  he  be  fully  ad- 
vanced, he  shall  have  nothing  by  the  custom,  but  shall  have 
all  as  next  of  kin :  If  he  be  partially  advanced,  since  he  has 
no  brother  or  sister,  with  whom  to  bring  his  partial  advance- 
ment into  hotchpot,  he  shall  have  one-half  by  the  custom, 
and  the  other  half  by  the  statute :  If  he  be  not  advanced,  he 
shall  have  one-half  by  the  custom,  and  the  other  half  by  the 
statute.  (I 

If  the  freeman  leave  no  wife,  but  several  children,  as  for 
instance,  three,  one  of  whom  is  advanced,  another  partly 
advanced,  and  the  third  not  advanced ;  in  this  case  the  child 
partly  advanced,  and  the  child  not  advanced,  after  the  for- 
mer has  brought  in  his  partial  advancement,  shall  share  one- 
half  equally  between  them  by  the  custom :  and  the  other  half, 
namely  the  dead  man's  part,  although  the  first  child  have 


(flp)  Chaee  v.  Box,  Ld.  Raym.  484.  Elliot  v.  Collier,  3  Atk.  627. 

1  Eq.  Ca.  Abr.  154.    4  Burn.  Eccl.  (t)  Vide  Blunden  v.  Barker,  1  P. 

Li.  393.   L.  of  Test.  203.    Hume  v.  Wms.  634.    Cleaver  ▼.  Spurting,  2 

Edwards,  3  Atk.  451,452.  Elliot  v.  P.  Wms.  527.  Fawkner  v.  Watts,  1 

Collier,  527.    Fawkner  v.  Watts,  1  Atk.  407. 

Atk.  406.                               ^  (fe)  Vide  4  Burn.  Eccl.  L.  417. 

{k)  Cleaver  v.  Spurling,2  P.  Wms.  (I)  Vide  4  Burn.  Eccl.  L.  4 1 7. 
527.  4  Bum.  Eccl.  L.  408,  in  note. 

A  A 


398  OF    ADVANCEMENT.  [bOOK  HI. 

been  fully  advanced,  shall,  mthout  his  bringing  his  advance- 
ment into  hotchpot,  be  distributed  by  the  statute  equally 
amongst  them  all* 

[399]  If  such  advancement  exceeded  his  orphanage  part^ 
then,  whether  the  excess  shall  go  in  satisfaction  of  his  dis- 
tributive share  by  the  statute,  or  not,  seems  to  depend  on 
the  provision  being  expressly  in  satisfaction  of  the  orphan- 
age part,  or  whether  it  be  general,  and  without  any  stipu- 
lation, (m) 

The  interest  which  a  child  has  in  such  orphanage  part  is  a 
mere  contingency,  and  no  present  right,  and  therefore  a  re- 
lease of  it  is  not  valid  in  point  of  law;  but,  if  founded  on  a 
valuable  consideration,  shall  operate  as  an  agreement,  and 
be  binding  in  equity.  (»)  Therefore,  a  freeman's  child,  if  of 
age,  may  in  consideration  of  a  present  fortune,  waive  all 
claim  to  the  orphanage  part :  as  where  the  father,  on  the 
marriage  of  his  daughter  who  had  attained  twenty-one  years, 
agreed  to  give  her  three  thousand  pounds,  and  she  cove- 
nanted to  receive  that  sum  in  full  of  such  share :  this,  as 
there  was  no  fraud  in  the  transaction,  was  held  in  equity  to 
be  a  good  bar  of  the  custom,  (o)  So  if  A.,  who  is  of  age, 
marry  a  freeman's  daughter,  who  is  an  infant,  he  may,  on 
receiving  an  adequate  portion,  bar  himself  of  any  future 
right  to  a  cust(Mnary  estate  in  virtue  of  the  marriage  by  a 
release  of  all  future  right,  or  by  a  covenant  to  release  it  when 
it  shall  accrue,  (p)  Indeed,  if  the  latter  mode  be  adopted, 
the  wife,  if  under  age,  would  not  be  barred  by  the  cove- 
nant ;  and  in  case  of  his  death  before  the  execution  of  the 
[400}  release,  she  would  by  survivorship  be  entitled  to  the 
share,  as  a  chose  in  action  not  recovered  or  received  by  her 
husband ;  but  if  he  be  living  when  the  right  accrues,  as  he 
clearly  may  release  it,  and  his  release  will  bind  her,  there- 
fore it  is  reasonable  he  should  perform  his  covenant.     It  is 

(m)  Vide  svpra,  395.  (o)  3  £q.  Ca.  Abr.  272.   Lockyer 

(fi)  BkindcB  V.  Barker,  1  P.  Wms.  v.  Savage,  Stra.  947. 

636,639.  Coxv.Belitha,2P.Wins.  {p)(k>xv.  Bditha,  2  P.  Wms. 

273.  272.  Ives  V.  MedoOf,  1  Atk.  63. 
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liighly  expedieni  that  articles  of  thia  nature  should  be  car* 
Tied  into  execution ;  and  that,  when  the  father  is  bountiful 
to  hb  children  m  his  lifetime,  he  should  have  his  affairs 
aettled  to  his  satisfaction  at  his  death,  {g)  But  such  release 
shall  be  altogether  ineffectual  if  in  any  manner  extorted,  or 
obtained  by  undue  influence,  (r)  or  without  consideration,  (s) 
These  pomts  are  indeed  less  likely  to  occur,  in  conse-* 
quenceof  the  authority  given  to  a  freeman  by  the  above- 
mentioned  stat  Geo.  1,  of  disposing  by  will  of  his  whole 
personal  estate,  without  regard  to  the  custom. 


SECT.  III. 
Cy  dUirilmium  by  the  cusUm  of  York — and  of  Wales. 

The  custom  of  York,  as  it  regards  the  widow,  varies  from 
that  of  London  only  in  this  respect,  that  she  is  allowed  to 
reserve  to  her  own  use  not  only  her  apparel  and  furniture  of 
[401]  her  chamber,  but  also  a  coffer  box  containing  various 
ornaments  of  her  person,  as  jewels,  chains,  and  other  arti- 
cles of  the  like  nature,  (a) 

As  relative  to  children,  the  custom  of  York  differs  in  two 
material  points  from  the  custom  of  London.  In  the  city,  as 
HFC  have  seen,  a  child's  orphanage  part  is  fully  vested  till  he 
attains  the  age  of  twenty-one*  In  the  province  it  is  vested 
immediately  on  the  death  of  the  intestate.  (6)  In  the  city, 
we  may  remember,  the  advancement  of  a  child  cannot  arise 
out  of  a  real  estate.     In  the  province  the  heir  at  common 

(9)  Jbid,  1  Atk.  63.  Barker,  1  P.  Wms.  639.    Cox  v. 

(r)  HeroD  v.  Heron,  2  Atk.  160.  Belitha,  3  P.  Wms.  273. 

Bfataden  v.  Barker,  1  P.  Wms.  639.  (a)  Off.  Ex.  Suppl.  61, 62.  Swinb. 

M  Ives  V.  Medcalf,  1  Atk.  63.  p.  6,  e.  9. 

Morris  v.  Burroaghe,  402.    Heron  (6)  2  Bl.  Com.  51 9.  4  Bum.  Eccl. 

V.  Heron,  2  Atk.  161.    Blunden  v.  L.  398. 
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\kw,  who  inherits  any  land  either  in  fee  or  in  tail,  is  di- 
vested of  all  claim  to  any  filial  portion,  (c)  And,  however 
small  in  point  of  value  the  land  may  be  in  comparison  with 
the  personal  estate,  he  is  nevertheless  excluded^  (d)  and  even 
although  the  estate  he  inherits  be  only  a  reversion*  (e)  He 
is  also  barred,  though  the  land  devolved  upon  him  by  set- 
tlement made  on  his  father's  marriage.  (/)  Nor,  in  case 
lands  held  by  a  mortgage  in  fee  descend  to  him  before  re- 
demption, shall  he.  be  entitled  to  a  filial  portion ;  but  on  re- 
demption of  the  mortgage,  and  payment  of  money  to  the 
[40S]  administrator,  it  seems  he  shall  be  entitled  to  such 
portion,  because  then  he  has  nothing  by  inheritance,  nor  in 
fact  has  had  any  preferment,  (g) 

The  principles  established  in  regard  to  advancement  on 
the  construction  of  the  statute  of  distributions  apply  in  gene- 
ral to  such  as  is  pursuant  to  the  custom  of  this  district ;  (A) 
but  as  here  land  as  well  as  money  constitutes  an  advance- 
ment, the  heir  at  law  under  the  custom  is  excluded  by  his 
inheritance  of  land,  either  in  fee  or  in  tail:(t)  whereas 
such  inheritance  is  no  bar  by  the  statute ;  but,  as  well 
under  the  custom  as  under  the  statute,  younger  children  in 
respect  to  advancement  are  on  the  same  footing.  It  is 
essential  in  order  to  the  custom  of  York's  attaching,  that  the 
intestate  should  be  resident,  at  the  time  of  his  death,  within 
the  province ;  but  for  that  purpose  it  is  immaterial  where  his 
estate  is  situated. 

If  a  testator  domiciled  and  resident  at  the  time  of  his  death 
in  the  province  of  York,  make  a  will  by  which  he  appoints 
executors  who  do  not  take  the  residue  of  his  personal  estate 
beneficially,  but  make  no  disposition  of  the  beneficial  in- 
terest in  that  residue,  such  residue  is  to  be  distributed  ac- 


(c)  2  Bum.  Eccl.  L.  409.    L.  of  stable,  2  Vem.  375. 

Test.  221.  Constable  v.  Constable,  (g)  i  Burn.  Eccl.  L.  410. 

2  Vera.  375.  (A)  Vide  Elliot  v.  Collier,  1  Ves. 

(rf)  4  Burn.  Eccl.  L.  409.  17. 

(«)  Ibid,  409,  410.  (t)  Constable  v.  Constable,2  Vem. 

(/)  Ibid.  410.  ConsUble  v.  Con-  375. 
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cording  to  the  statute  of  distributions,  and  not  according  to 
the  custom,  (it) 

In  case  a  freeman  of  London  shall  die  within  the  pro- 
vince, the  custom  of  the  city  for  the  distribution  of  his 
efkcta  shall  prevail,  and  shall  control  the  custom  of  the 
province  of  York.  Therefore  in  that  case  the  heir  shall 
come  in  for  a  share  of  the  personal  estate ;  for  the  custom 
of  the  province  is  only  local,  and  circumscribed  to  a  certain 
district ;  but  that  of  London,  as  above  stated,  follows  the 
person,  although  ever  so  remote  from  the  city,  (k) 

[403]  With  these  distinctions  the  custom  of  London  and 
those  of  York  in  the  main  agree,  and  appear  to  be  substan- 
tially the  same.  (Q 

Thus,  if  an  intestate  in  the  province  of  York  die  seised  of 
an  estate  in  fee-simple,  leaving  a  widow  and  three  sons ;  the 
widow  in  that  case  shall  have  one-third  of  the  whole  per- 
sonal estate  under  the  custom,  the  other  third  shall  be  di- 
vided equally  between  the  two  younger  sons,  and  of  the  re- 
mahiing  thir(^  the  widow  shall  take  one-third  under  the  sta- 
tute, and  the  other  two-thirds  shall  be  divided  equally 
among  the  three  sons ;  for  the  heir  is  barred  merely  of  his 
orphanage  part,  but  not  of  his  share,  by  the  statute. 

In  respect  to  Wales,  (m)  we  may  learn  in  general  from  the 
Stat.  7  &  8  Wm.  3,  c.  38,  above  referred  to,  (n)  that  the  doc- 
trine of  the  pars  raiionabilis  extends  to  the  intestate's  effects 
within  that  principality ;  but  the  books  contain  no  further 
information  on  the  subject 

(tO  Fitzgerald  V.  Fidd,  1  Russ.  255.   L.  of  Test.  221,  322.    Swinb. 

416.  p.  3,  8.  16.   4  Bum.  Ecd.  L.  398, 

(ifc)  4  Bum.  EccL  416.    Chomley  et  $eq. 

V.  Chomley,  2  Vem.  47»82.  Svpra,  (m)  4  Bum.  Eccl.  L.  424.    Off. 

391.  £x-  97,  in  note,  ibid,  Suppl.  72. 

(D  2  Bl.  Com.  519.     1  Vem.  15.  (»)  S¥pra^  388. 
134,  200,  305,  432, 465.  2  Ch.  Rep. 
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[404]  CHAP.  VII. 

or  THE    POWERS   ANP  DUTIES  OF  LIMITED  ADMINISTRATORS — 
OF   JOINT   ADMINISTRATORS. 

There  are  certain  powers  and  duties  which  belong  in  com- 
iBon  to  all  special  and  limited  administrators.  Whether  the 
administration  be  committed  durante  minqriiaie,  durante  ab- 
geniid,  or  pendente  lite,  or  whether  such  special  and  limited 
administration  be  granted  with  or  without  a  will  annexed,  or 
in  a  general  or  restrictive  form  only,  as  adusutn  etcommodum 
infantis ;  they  are  all  invested  in  some  respects  with  the  same 
authority,  (a)  They  may  perform  all  such  acts  as  cannot  be 
delayed  without  prejudice  or  danger  to  the  estate.  They  may 
sell  bona  peritura^  cattle  which  are  fattened,  grain,  fruit,  or 
any  other  substance  which  may  be  the  worse  for  keeping :  (6) 
They  may  pay  debts  which  were  due  from  the  deceased  at  the 
time  of  his  death,  (c)  or  for  the  payment  of  them  they  may 
dispose  of  effects  not  perishable.  (cO  They  may  also  in  such 
[405]  respective  characters  receive  debts  due  to  the  de- 
ceased, (e)  or  may  maintain  actions  for  the  recovery  of  the 
same :  {/)  for,  in  all  these  and  the  like  instances,  the  ur- 
gency of  the  case  requires  them  immediately  to  act.  They 
have  also  it  seems,  the  privilege  of  retaining  for  debts  owing 
to  themselves,  {g) 
If  administration  be  granted  generally  during  infancy,  the 

(a)  Walker  v.  Woolaston,  2   P.  (d)  6  Go.  S9  b.  2  Andsn.  182^  pi. 

Wms.  576.  78. 

(A)  3  Bac.  Abr.  13.  1 1  Vin.  Abr.  (e)  Com.  Dig.  Admon.  F.     Vide 
102,  103.  1  Roll.  Abr.  910.  Amm.  3  Awn.  3  Leon.  103. 
Leon.  278.    2  Anders.  132,  pi.  78.  (/)  Walker  v.  Woolaston,  2  P. 
Price  V.  Simpson,  Cro.  Elix.  714.  5  Wms.  676.  1  RoU.  Abr.  888.  Bear- 
Co.  9.  Godb.  104.  block  v.Read,2  Brownl.83.  Slaugh. 

(c)  Com.  Difir.  Admon.  F.     Vide  terv.MayJ  Salk.42.  Ball  v.  Oliver, 

Briers  v.  Goddard,  Hob.  260.  5  Co.  2  Ves.  &  Bca.  97. 

29  b.  Kg)  Com.  Dig.  Admon.  F.  Semb. 

Raym.  483. 
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grantee  has  authority  to  make  leases  of  any  term  vested  in 
the  infant  executor,  which  shall  be  good  till  he  come  of  age, 
and,  as  it  has  been  also  held,  till  he  enter.  (A)  Such  ad- 
ministrator has  also,  it  seems,  a  right,  in  case  the  administra- 
tion were  granted  with  the  will  annexed,  to  assent  to  a  le* 
gacy.  (i)  But  if  the  administration  were  committed  with  spe- 
cial words  of  restraint  in  the  form  I  have  just  mentioned, 
such  administrator  is  incapable  of  making  leases,  {k)  or  of 
assenting  to  a  legacy.  (J)  Nor  shall  the  power  of  an  admi- 
nistrator during  infancy,  although  the  grant  were  general, 
extend  to  the  prejudice  of  the  in&nt.  Therefore  such  admi- 
nistrator has  no  authority  to  transfer  the  property  by  sale 
except  IB  cases  of  necessity ;  nor  to  sell  leases  even  for  the 
payment  of  debts,  if  there  be  other  property  which  he  may 
.  £406]  dispose  of  to  more  advantage ;  (m)  nor  to  assent  to 
a  legacy,  unless  there  be  assets  for  its  payment ;  (»)  nor  to  re- 
lease a  debt  without  actually  receiving  it :  (o)  for  although, 
as  we  may  remember,  if  A.  an  infant  be  appointed  executor, 
and  B.  be  nominated^ to  act  in  that  character  during  A/s  mi- 
nority, B«  seems  to  be  possessed  of  the  same  powers  as  an 
absolute]  executor ;  (p)  yet  a  distmction  has  been  taken  be- 
tween him  and  an  administrator  durante  minorUate*  To  B. 
the  property  in  the  effects  was  confided  by  the  owner  him- 
self, though  but  for  a  limited  time,  and  in  a  special  manner  i 
whereas  such  administrator  is  appointed  by  the  ordinary  in 
consequence  of  the  legal  disability  of  the  executor,  who  by 
the  will  is  constituted  to  act  immediately,  {q)  Such  acts, 
therefore,  as  are  performed  by  such  administrator  to  the  in- 
jury of  the  infant  shall  be  altogether  ineffectual. 

By  the  stat  38  Geo.  3,  c.  87,  e.  7,  an  administrator  du* 
rante  ab^entid  has  the  same  powers  vested  in  him  as  lui  ad- 
ministrator during  the  minority  of  the  next  of  kin* 

(i)  6  Co.  67  b.  Off!  Ex.  215.  (n)  5  Co.  39  b. 

(t)  Off.  Ex.  216.  5  Co.  29  b.  {6)  1  Roll.  Abr.  910,  911. 

(*)  6  Co.  67  b.  Off.  Ex.  215.  (p)  Vide  supra,  367- 

(/)  Off.  Ex.  215.  (q)  Off.  Ex.  215,  216.     11  Yin. 

(m)  2  Anders.  132,  pi.  7S.  Abr.  103. 
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An  administrator  penderUe  lite,  whether  the  suit  relates  to 
a  will  or  the  right  of  administration,  seems  to  be  on  the  same 
footing  as  an  administrator  during  infancy,  to  whom  the 
[407]  grant  is  made  in  the  special  and  limited  manner  above 
mentioned,  (r) 

On  an  infant  executor's  coming  of  age,  he  may  sue  out  a 
scire  facuMs  on  a  judgment  recovered  by  the  administrator 
durante  minoritate.  In  like  manner,  in  case  an  adminis- 
trator, pendente  Ute  touching  a  will,  obtain  such  judgment, 
the  executor  on  proving  the  will,  by  which  the  adminis- 
tration will  be  determined,  may  take  advantage  of  the  judg- 
ment by  scire  facicu.  (s) 

If  an  action  be  brought  against  a  special  administrator, 
and,  pending  the  action,  the  administration  determine,  it  has 
been  held  he  ought  to  retain  assets  to  satisfy  the  debt  whicb 
is  attached  on  him  by  the  action  ;  (t)  but  that  is  on  the  sup- 
position the  action  does  not  in  that  event  abate ;  whereas  it 
seems  that  such  would  be  the  consequence,  (u)  If  judgment 
be  obtained  against  such  administrator,  and  afterwards  the 
executor  come  of  age,  a  scire  facias,  will  clearly  lie  against 
the  executor  on  the  judgment,  (tr) 

Of  co-executors,  we  have  seen,  (x)  the  acts  of  any  one  in 
respect  to  the  administration  of  the  effects  are  deemed 
by  the  lnw  to  be  the  acts  of  all,  inasmuch  as  they  have 
a  joint  and  entire  authority  over  the  whole  property ;  but 
joint  admmistrators  have  been  considered  in  a  different 
light.  Their  power  arises  not  from  the  act  of  the  deceased, 
but  from  that  of  the  ordinary;  and  administration,  it  haa 
been  already  stated,  (y)  is  in  the  nature  of  an  oflSce.  Hence 
it  has  been  held,  that  if  granted  to  several  persons,  they  must 
all  join  in  the  execution  of  it,  nor  shall  the  act  of  one  only 

(r)  Vide  3  Bac.  Abr.  56.  11  Vin.  ville,  Moore,  462.  Goldsb.  13  Lutw. 

Abr.  106.   Walker  v.  Woolaston,  2  342. 

P.  Wms.  576,  and  supra,  74.  (w)  Sparks  ▼.  CrofU,  Ld.  Raym. 

(*)  lb,  2  P.  Wms.  587.  265.  S.  C.  Carth.  432. 

(0  3  BacAbr.  1 4.  Sparks  v.  Crofts,  (ar)  Supra,  359. 

Comb.  465.  (y)  Supra,  U4. 

(a)  1 1  Vin.  Abr.  97.  Ford  v.  Glan- 


CHAP.  VII.]  OF   JOINT   ADMINISTRATORS.  407 

be  binding  on  the  rest,  and  that  tlierefore  one  of  several  ad- 
[408]  ministrators  cannot,  like  one  of  several  co-executors, 
convey  an  interest,  or  release  a  debt,  without  the  others,  (z) 
But  this  distinction  has  been  overruled,  and  it  seems  to  be 
now  settled  that  a  joint  administrator  stands  on  the  same 
footing,  and  is  invested  with  the  same  powers,  as  a  co-exe- 
cutor, (a) 

If  one  of  the  administrators  die,  the  right  of  administering 
will  survive  without  a  new  grant,  (fi) 

By  the  stat.  SS  Geo.  3,  c.  87,  s.  4,  in  case  of  the  absence 
of  an  executor  for  a  year  after  the  testator's  death  out  of  the 
jurisdiction  of  his  majesty's  courts,  and  a  suit  be  instituted 
in  a  court  of  equity  by  a  creditor,  the  court  in  which  the  suit 
shall  be  pending  is  empowered  to  appoint  persons  to  collect 
outstanding  debts  or  effects  due  to  the  testator's  estate,  and 
to  give  discharges  for  the  same,  who  are  to  give  security  in 
the  usual  manner  duly  to  account. 


CHAP.  VIII. 


OF   ASSETS  AS   DISTINOUISHED   INTO   REAL   AND   PERSONAL, 
LEGAL  AND  EQUITABLE — OF  MARSHALLING  ASSETS. 

In  treating  of  debts  and  legacies,  I  have  hitherto  supposed 
them  to  be  payable  out  of  the  personal  estate  only,  and  in- 
deed that  is  the  natural  fund  for  their  satisfaction ;  but  the 
real  property  may  ako  be  applied  to  the  same  purpose. 

(jr)  4  Bum.  Ecd.  L.  272.  Ld.  Ba-  Und. 

con's  Tracts,  162.  Hudson  v.  Hud-  (b)  Adams  v.  Buckland,  2  Vera. 

8on»  1  Atk.  460.  514.  Evrev.Gountessof  Shaftsbury, 

(fl)  Jacomb  v.  Harwood,  2  Vc8.  2  P.  Wms.  121.  Svpra,  114. 
267.  WiUand  v.  Fenn  in  B.  R.  cited 
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t  On  the  subject  of  such  application^  it  is  necessary  to  con- 
sider assets  under  different  denominations.  AssetSi  tben»  are 
either  real  or  personal,  legal  or  equitable,  (a) 

Those  of  which  I  have  been  treating  are  legal  and  per- 
sonal. 

I  proceed  now  to  advert  to  such  as  are  legal  and  reaL 
Lands  descended  to  the  heir  in  fee-simple  are  for  the  benefit 
of  specialty  creditors  of  this  description ;  as  is  even  an  ad- 
vowson  which  is  so  descended,  (b) 

These  assets  are  sometimes  styled  assets  by  descent,  as 
[410]  personal  assets  are  called  assets  enter  mainSf  that  is» 
in  the  hands  of  the  executor,  (c) 

Whether  an  estate  pur  outer  vie,  in  case  it  be  not  devised, 
shall  be  real  or  personal  assets,  depends  on  there  being  or  not 
being  a  special  occupant  The  statute  of  frauds  enables  the 
proprietor  of  such  estate  to  devise  it,  and  enacts  that,  if  no 
devise  be  made,  it  shall  be  chargeable  in  the  hands  of  the 
heir,  if  it  come  to  him  by  reason  of  a  special  occupancy,  as 
assets  by  descent,  as  in  the  case  of  lands  in  fee-simple.  And 
if  there  be  no  special  occupant,  it  shall  go  to  the  executor, 
and  be  assets  in  his  hands,  {d) 

A  term  in  gross  is,  as  we  have  seen,  personal  assets,  (e) 
But  if  the  term  be  vested  in  a  trustee,  and  attendant  on  the 
inheritance,  it  is  real  assets.  (/)  So  a  term  in  trust,  attend- 
ant on  a  fee  in  trust,  shall  be  real  assets  in  the  hands  of  the 
heir ;  for  the  statute  of  frauds  having  made  a  trust  in  fee  as- 
sets in  the  hands  of  the  heir,  the  term  which  follows  the  in- 
heritance, and  which  is  subject  to  all  chilrges  attendiiig  the 
inheritance,  must  be  so  also,  (g)    But  we  have  seen,  that, 

(a)  Vide  4  Bom.  Eccl.  L.  288.  Term  Rep.  229.    Mihier  v.  Lord 

(&)  3  Wooddes.  483.  Robinson  y.  Harewood,  18  Yes.  273. 

Tonge,  3  P.  Wme.  401.  (e>  Stmra,  140. 

(c)  Terms  of  the   Law,  Shep.  (/)  2Fonbl.2d.edit  114,notaIL 

TouchBt.  496.  Vide  snpra,  5»  137. 

(<0  2  Fonbl.  2d  edit.  896,  note  {g)  2  Fonbl.  2d  edit.  114,  note  S. 

R.  b.   Westfioling  v.  WestfaliDf^,  3  Herd.  489.  WiUoughbyv.^iUoqgb- 

Atk.  466.    Atkinson  v.  Baker,  4  by,  I  Term  Rep.  766. 
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generally  speaking,  the  trust  of  a  term  is  not  made  assets  by 
that  statute.  (A) 

[411]  Creditors  by  specialties,  tvhich  affected  the  heir, 
provided  he  had  assets  by  descent,  had  not  the  same  remedy 
against  the  devisee  of  their  debtor,  and  were  therefore  liable 
to  be  defrauded  of  their  securities.  To  obviate  this  mis- 
chief, (f)  the  Stat.  3  Wm.  %  M.  c.  14,  has  enacted,  that  all 
devises  of  real  estates  by  tenants  in  fee-simple,  or  having 
power  to  dispose  by  will,  shall,  as  against  such  creditors,  be 
deemed  to  be  fraudulent  and  void  ;  and  that  they  may  main- 
tain their  actions  jointly  against  the  heir  and  devisee.  But 
devises  for  payment  of  debts,  and  for  raising  portions  for 
younger  children,  in  pursuance  of  an  agreement  before  mar- 
riage, are  expressly  excepted  by  the  statute,  {k)  And  thus 
freehold  interests  devised  for  other  than  the  just  purposes 
aforesaid,  are  become,  in  favour  of  specialty  creditors,  real 
assets  at  law,  without  the  assistance  of  a  court  of  equity  :  in 
respect  to  which  such  creditors  may  elect  to  resort  in  the 
first  instance  against  the  heir  and  devisee,  without  suing  the 
personal  representative  of  their  deceased  debtor.  (/)  If  such 
creditor  file  a  bill  in  equity  on  the  statute  to  affect  the  real 
assets  in  the  hands  of  the  devbee,  the  heir  must  be  made  a 
party  to  the  suit;  for  a  bill  in  equity  for  that  purpose  is  in 
the  nature  of  an  action  at  law ;  and  as  the  action  by  express 
provision  of  the  statute  is  to  be  brought  jointly  against  the 
heir  and  devisee,  so  the  bill  must  be  filed  against  them 
both ;  (m)  though  in  such  case  the  heir  or  devisee  shall  have 
tills  relief — namely,  to  stand  in  the  place  of  the  specidty 
creditor,  and  reimburse  himself  out  of  the  personal  es- 
tate, (ii) 

Ch)  Supra,  143.  StatweU,  2  Atk.  125.  Madox v.  Jack- 

(t)  Vide  2  BL  Com.  378.  son,  3  Atk.  406.  Knight  v.  Knight, 

(it)  Vide  2  Atk.  104,  292.  Earl  of  3  P.  Wms.  333.     Vide  Manaton  v. 

Bathv.EarlofBradford,2Ve8.590.  Manaton,  2  P.  Wm8.234. 

Lingard  v.  Earl  of  Derby,  1  Bro.  (m)  Gawler  v.  Wade,  1  P.  Wms. 

Ch.  Rep.  311.  Hughes  V.  Doulben,  99 

2  Bro.  Ch.  Rep.  614.    Com.  Dig.  (n)  Clifton  v.  Burt,  1  P.  Wms. 

Assets  A.  680. 
(I)  3  Wooddes.  486.    Warren  v. 


411  LEGAL   AND  EQUITABLE   ASSETS.      [BOOK  III. 

It  seems  that  an  estate  pur  auter  vie,  although  no  special 
occupant  were  named,  would,  in  case  it  were  devised,  be 
considered  as  real  assets,  (o) 

But  copyhold  estates  are  not  assets  in  the  hands  of  the 
[41SJ  heir,  (p)  and  consequently  are  not  comprehended 
within  the  provisions  of  this  statute. 

Between  legal  and  equitable  assets  the  distinction  is  this : 
legal  assets  are  such  as  constitute  the  fund  .for  the  payment 
of  debts  according  to  their  legal  priority ;  whereas  equitable 
assets  are  those  which  can  be  reached  only  by  the  aid  of  a 
court  of  equity,  and  are  subject  to  distributioYi  on  equitable 
principles,  acccording  to  which,  as  equity  favours  equality, 
they  are  to  be  divided  pari  passu  among  all  the  creditors,  {q) 

By  the  stat.  31  Hen.  8,  c.  5,  s,  5,  it  is  enacted,  that  if  lands 
are  devised  to  be  sold,  neither  the  money  produced  by  the 
sale,  nor  the  future  profits  of  the  land,  shall  be  considered  as 
forming  any  part  of  the  personal  estate  of  the  devisor.  But 
this  provision  was  formerly  construed  to  apply  merely  to  de- 
vises of  lands  to  be  sold  by  persons  not  executors,  or  by  ex* 
ecutors  in  conjunction  with  other  persons ;  in  which  cases  it 
was  held,  that  neither  the  land  nor  the  money  was  to  be  re- 
garded as  legal  assets,  but  merely  subject  to  an  equitable  ap- 
pointment, inasmuch  as  the  parties  empowered  to  sell  were 
not  trusted  with  it  in  respisct  of  their  executorship,  (r) 

[413]  That  in  case  lands  were  devised  to  an  executor,  to 
be  sold  by  him  in  that  capacity  for  the  payment  of  debts  and 
legacies,  the  money  arising  from  the  sale  sliould  be  legal  as- 
sets as  well  as  the  intermediate  profits ;  for  that  by  the  de- 
vise the  descent  was  broken,  aud  the  estate  in  the  land  vested 


(o)  Vide  2  FonbL  2d  edit.  396,  (r)  3  Bac.  Abr.  58.    RolL  Abr. 

note  b.  920.  Edwards  v.  Graves,  Hob.  265. 

(p)  4  Co.  22.  Robinson  v.  Tonge,  Dyer,  151b.  264  b.  Girting  v.  Lee, 

cited  1  P.  Wms.  679>  note  1.  1  Vern.  63.   Anon,  2  Vem.  405.    4 

(g)  3  Bac.  Abr.  59,  in  note,  2  Burn.  Eccl.  L.  260.    11  Vin.  Abr. 

FonbL  402,  note  (d).  4  Burn.  Eccl.  291.     Cutterback  v.  Smitb,  Prec. 

L.  288.  3  Wooddes.  486.  2  P.  Wms.  Chan.  127.  Sedvide  Off.  Ex.74, 75. 
416,  note  2. 
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in  the  executor,  qvd  executor  for  the  purposes  directed  by 
the  will,  (tf) 

But  the  doctrine  of  equitable  assets,  in  its  principle  so 
cpnsonant  to  natural  justice,  has  been  gradually  extended ; 
and  this  distinction  between  a  devise  to  a  trustee  and  to-  an 
executor  ha$  been  continually  qualified,  till  at  length  it  ap- 
pears to  be^ altogether  abolished. 

In  one  class  of  cases,  both  of  an  earlier  and  of  a  later  date, 
courts  of  equity  recognizing  the  union  of  the  two  characters 
of  trustee  and  of  executor  in  the  devisee,  regarded  on  that 
ground  the  real  estate  as  merely  a  trust  fund,  and  distribu- 
table among  all  the  creditors  equally,  (t)  And  other  cases 
considered  it  in  the  same  light,  although  the  devise  were  not 
to  the  executor  expressly  on  trust,  if,  according  to  the  sound 
construction  of  the  will,  he  might  be  converted  into  a  trus- 
tee; as  if  the  devise  were  to  him  and  his  heirs:  since  the 
money  could  never  be  legal  assets  in  the  hands  of  his  heir ; 
[414]  nor,  as  against  such  heir,  could  an  action  be  main- 
tained by  a  creditor.  («) 

According  to  other  decisions,  if  the  executor  had  only  a 
naked  power  to  sell  in  the  capacity  of  executor,  the  lands 
descended  in  the  meantime  to  the  heir  of  the  devisor,  and 
till  the  sale,  he  might  enter  and  take  the  profits ;  (w)  and 
the  money  arising  from  such  sale  was  held  to  be  assets  at 
law.  r«) 

But  by  modem  adjudications  it  seems  to  be  established 
that  devise  to  a  mere  executor  shall  bear  the  same  con- 
struction as  a  devise  to  a  trustee ;  that  there  is  no  reason  to 
suppose  the  testator*s  meaning  to  be  different  in  the  one  in- 
stance from  that  in  the  other ;  and  that,  even  in  the  case  of 


(#)  3  Bac.  Abr.  58.     I  Roll.  Abr.  Ch.  Rep.  94. 

920.  Harg.  Co.  Litt.  236.  («)  1  Bro.  Ch.  Rep.  Append.  7. 

(0  2  P.Wm8.4l6,note  2.  2  Fonbl.  1  Bro.  Ch.  Rep.  Newton  v.  Bennet, 

402,  403.  Anon,  2  Vem.  133.  Chal-  135,  138,  in  note. 

lis  r.  Casborne,  Prec.  Chan.  408.  {to)  Co.  Litt.  236. 

Chambers  v.  Harvest,  Mose.  123.  (a?)  Newton  v.  Bennet,  1  Bro.  Ch. 

Anon,  328.  Lewin  v.  Okeley,2  Atk.  Rep.  135,  138,  in  note.    See  Tom- 

50.    Batson  v.  Lindegreen,  2  Bro.  linson  v.  Dighton,  1  P.  Wms.  151. 
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a  mere  power  cm  the  part  of  the  executor  to  sell,  the  descent 
seems  to  be  brokeD^  inasmuch  as  the  vendee  is  in  by  the  de- 
visor; but  diat,  whether  the  descent  in  such  case  be  bn&en 
or  not,  the  assets  shaU  be  equally  equitable:  in  short,  that  if 
the  real  estate  be  by  any  means  given  to  the  executor,  the 
produce  of  it,  when  sold,  shall  not  be  applied  in  a  course  of 
legal  administration,  but  be  distributed  as  equity  pre- 
scribes, (y) 

If  a  testator  directs  his  just  debts  and  funeral  expences  to 
be  fully  paid  and  satisfied  by  his  executor  thereinafter  named, 
it  is  a  condition  imposed  upon  the  executor  to  satisfy  the 
testator's  debts  and  funeral  expenoes,  as  fiir  as  all  the  pro- 
perty which  he  derives  under  the  testamentary  disposition 
will  extend,  whether  real  or  personal,  (a) 

Although  it  has  been  held  that  where  the  estate  de- 
[415]  scends  to  the  heir  charged  with  the  payment  of  debts, 
it  win  be  legal  assets  in  him;  (a)  yet  now  it  is  settled  that 
in  this  instance  also  the  assets  shall  be  deemed  to  be  eqoita* 
ble.  (6) 

But  such  assets  as  are  clearly  legal  shall  not  assume,  by 
being  recoveraUe  only  in  equity,  an  equitable  nature*  Hence, 
if  a  mere  trust  estate  descend  on  the  heir  at  law,  notwith* 
standing  a  necessity  of  resorting  to  equity  to  reduce  it  into 
possession,  yet  it  shall  be  legal  assets,  since  a  trust  estate  is 
made  assets  by  the  statute  of  frauds.  And  although  an  equity 
of  redemption  of  a  mortgage  in  fee,  not  being  made  assets  by 
any  legislative  provision,  has  been  considered  as  merely  an 
equitable  interest,  and  has  been  expressly  adjudged  to  be 
equitable  assets:  (6)  yet  there  are  strong  opkiions  to  the 

(y)  Newton  v.  Bennet,  1  Bro.  Ch.  2  P.  Wms.  416,  note  2. 
Rep.  137, 138.    2  Fonbl.  2d  edit.         (b)  2  Fonbl.  2d  edit.  398,  in  note. 

398,  in  note.     Vide  Harg.  Co.  Litt.  1  Bro.  Ch.  Rep.  Append.  6.  Batson 

113,  note  2,  and  Walker  v.  Meager,  y.  Lindeffreen,  2  Bro.  Ch.  Rap.  94. 

2  P.  Wms.  552.   Soames  v.  Robin-  Shipharay.Lutwidge,8  Ves.  jun.26. 
son,  1  Myl.  &  Keen,  500.  (b)  WUson  v.Flelding,2yeni.764. 

{z)  Henvel  v.  Whitaker,  3  Russ.  Plnnket  v.  Penson,  2  Atk.  294.  Deg 

343.    Finch  v.  Hattersley,  ib.  345,  v.  Deg,  2  P.  Wms.  416.  Cox's  caae, 

in  note.  3  P.  Wms.  342.    Hartwell  ▼.  Chit- 

(a)  Freemoult  v.  Dedire,!  P. Wms.  ters,  Ambl.  308.  3  Bac.  Abr.  59,  in 

430.  Plunketv.Penson,2Atk.290.  note. 
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contrary,  and  that  an  equity  of  redemption,  even  in  fee, 
though  capable  of  being  reached  only  in  equity,  shall  be 
daaaed  among  assets  at  law*  And  although,  from  the  same 
inclination  of  extending  the  ideas  of  equitable  assets,  it  has 
been  also  held  that  if  any  termor  for  years  mortgage  his  term, 
the  equity  of  redemption  shall  be  of  that  description  of  as- 
sets ;  (c)  still,  according  to  a  variety  of  antecedent  cases,  such 
chattels,  whether  real  or  personal,  as  are  mortgaged  or 
[^IG]  pledged  by  the  testator,  and  redeemed  by  the  executor, 
although  capable  of  being  reoovered  only  in  equity,  shall  be 
assets  at  law  in  the  hands  of  the  executor  for  the  value  be- 
yond the  sum  paid  for  the  redemption,  (d) 

Lands  may  be  dei^ised  to  an  executor  to  be  sold  by  him 
for  the  payment  of  debts  only,  and  then  they  shall  be  assets 
merely  for  that  purpose.  And  so  the  devise  may  be  expressed 
to  be  for  the  payment  of  legacies,  and  not  of  debts ;  and 
then  it  shall  be  restricted  to  the  former.  For  since  the  lands 
are  not  in  their  own  nature  assets,  but  constituted  so  by  the 
will  and  disposition  of  the  devisor,  they  shall  not  be  assets  to 
a  greater  extent  than  he  has  thought  fit  to  direct,  (e) 

But  in  either  of  these  cases,  as  I  shall  presently  shew,  the 
assets  nay  be  marshalled. 

Where  money  by  a  marriage  agreement  is  articled  to  be 
invested  in  land  and  settled,  such  fund  shall  be  bound  by 
the  articles,  and  not  be  assets,  either  at  law  or  in  equity,  for 
payment  of  debts.  (/) 

An  estate  in  fee  in  our  American  plantations  is  subject  to 
debts,  and  considered  as  a  chattel  till  the  creditors  are  satis- 
fied, when  the  lands  shall  descend  to  the  heir,  (g) 

By  Stat.  47  Geo.  3,  s.  2,  c.  74,  it  is  enacted,  that  a  trader 


(c)  Cox's  ease,  3  P.  Wins.  342.  (/)  Lechmere  v.  Earl  of  Carlisle, 

Hartwell  v.  ChitUrs,  AmbL  308.  3  P.  Wms.  217. 

(<l)3Bac.Abr.59,innote.  1  Leon.  ^)  11  Yin.  Abr.  223.    Noel  v. 

Ift5.  Harcourtv.Wrenlmin,  Moore,  Robinson,  2  Ventr.  358.   Blankard 

858.  1  Roll.  Rep.  158.  Harcourt  v.  v.  Galdy,  4  Mod.  226.    4  Bum. 

Wrenham,  ]  Brovnl.  76.    Plunket  Eccl.  L.  196.  Manning  v.  Spooner, 

▼.  Penaon,  2  Atk.  291.  3  Yes.  jun.  118. 

W  Off.  Ex.  74. 
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dying  seised  of,  or  entitled  to,  any  estate,  or  interest  in  lands, 
tenements,  hereditaments,  or  other  real  estate,  which  before 
the  passing  of  the  act  would  have  been  assets  for  the  pay- 
ment of  his  debts  due  on  any  specialty,  in  which  the  heirs 
were  bound,  the  same  should  be  assets  to  be  administered  in 
courts  of  equity,  for  the  payment  of  all  the  just  debts  of  such 
person,  as  well  debts  due  on  simple  contract,  as  on  specialty ; 
but  specialty  debts  are  to  be  first  paid,  (h) 

The  above  enactment  has  been  repealed  by  1  Wm.  4,  c.  47, 
but  re-enacted  thereby,  and  for  the  purpose  of  remedying 
frauds  committed  upon  creditors  by  wills,  it  is  declared  that 
all  wills  and  all  testamentary  limitations,  dispositions,  or  ap- 
pointments of  real  estates,  whereof  any  person  shall  be  seised 
in  fee-simple  in  possession,  reversion,  or  remainder,  or  have 
power  to  dispose  of  by  will,  shall  be  deemed  fraudulent  and 
void,  as  against  creditors  by  bond,  covenant,  or  other  spe- 
cialty binding  his  heir ;  and  creditors  are  enabled  to  main- 
tain actions  against  the  heir  or  devisee.  And  by  3  &  4  Wm.  4, 
c.  104,  freehold,  customary  hold,  and  copyhold  estates  are 
made  assets  for  the  payment  of  simple  contract  and  special^ 
debts,  the  same  as  they  were  before  liable  to  the  payment 
of  specialty  debts  in  which  the  heirs  were  bound;  but  cre«- 
ditors  by  specialty,  in  which  the  heirs  are  bound,  are  to  be 
paid  in  full,  before  creditors  by  simple  contract  or  by  spe- 
cialty in  which  the  heirs  are  not  bound,  shall  be  paid  any  part 
of  their  demands. 

[417]  By  the  stat.  5  Geo.  S,  c.  7,  s.  4,  it  is  enacted,  that 
houses,  land,  negroes,  and  other  hereditaments,  and  real  es- 
tates situate  within  any  of  the  British  plantations  in  America 
belonging  to  any  person  indebted,  shall  be  liable  to  and  charge- 
able with  all  just  debts,  duties  and  demands,  of  what  nature 
or  kind  soever,  owing  by  any  such  person  to  his  majesty,  or 
any  of  his  subjects,  and  shall  be  assets  for  the  satisfaction, 
thereof  in  like  manner  as  real  estates  are  liable  to  the  satis- 

C&)  The  above  stat.  applies  only  persons  who  have  left  off  trade  be- 
to  persons  who  were  trauers  at  the  fore  they  died. — Hitchon  v.  Bennett, 
time  of  their  decease ;   and  not  to     4  Madd.  Rep.  180. 
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fiiction  of  debts  due  by  bond,  or  other  specialty^  and  shall  be 
subject  to  the  like  remedies,  proceedings,  and  process  in  any 
court  of  law  or  equity  in  any  of  such  plantations  respec- 
tively, for  seizing,  extending,  selling,  or  disposing  of  any 
such  houses,  lands,  negroes,  and  other  hereditaments  and  real 
estates,  towards  the  satisfaction  of  any  such  debts,  duties,  and 
demands,  and  in  like  manner  as  personal  estates  inany  of  the 
said  plantations  respectively  are  seised,  extended,  sold,  or 
disposed  of  for  the  satisfaction  of  debts. 

The  marshalling  of  assets  remains  now  to  be  considered. 
The  personal  assets  of  the  testator  shall  in  all  cases  be  pri- 
marily applied  in  discharge  of  his  personal-  debts  or  general 
legacies,  unless  he  exempt  them  by  express  words  or  manifest 
intention:  (t)  a  declaration  plain,  or  necessary  inference,  tan- 
tamount to  express  words,  (k) 

[418]  A  devise  of  all  the  real  estate,  subject  to  the  pay- 
ment of  debts,  will  not  alone  exonerate  the  personal  estate ; 
and  even  if  the  testator  direct  the  real  estate  to  be  sold  for  the 
payment  of  debts,  the  personal  estate  shall  be  applied  in  exone- 
ration of  the  real ;  (/)  and  it  shall  be  thus  applied,  although  the 
personal  debt  be  secured  by  mortgage,  and  whether  there  be 
or  be  not  a  bond  or  covenant  for  payment,  (m)  So  lands  subject 

(t)  1  P.  Wms.  294,  note  1.  Heath  v.  Lord  Rous,  18  Ves.  132.  Driver 

V.  Heath,  2  P.  Wms.  366.  Walker  v.  Ferrand,  1  Russ.  &  MyL  681. 

V.  Jackson,  1  Wile.  24.  S.  C.  2  Atk.  Qutterback  v.  Clutterbuck,  1  MyL 

624.  Bridgmanv.Dove,3Atk.202.  &  Keen,  15.  Walker  v.  Hardwick, 

Haslewood  v.  Pope,  3  P.  Wms.  324.  ib.  396.  Douce  v.  Lady  Torrington, 

1  Bro.  P.  C.  192.  Bunb.302.  Lord  2  Myl.  &  Keen,  600.    Withers  v. 

Inchiquin  V.French,  Amb.  33.  S.  C.  Kennedy,  ib.  607.    Dawes  v.  Scott, 

1  Wils.  82.  Samwell  v.  Wake,  1  Bro.  5  Russ.  32. 

Ch.  Rep.  144.  Duke  of  Ancaster  v.  (/)  Fereyes  v.  Robertson,  Bunb. 

Mayer,  ib.  454.  Bamfield  v.  Wynd-  301.  Bond  v.  Simmons,  3  Atk.  20. 

ham.  Free,  in  Ch.  101.  Wainwright  Haslewood  v.  Pope,  3  P.  Wms.  322. 

V.  Bendlowes,  2  Vem.  718.     S.  C.  2  Eq.  Ca.  Abr.  493. 

Amb.  581.    Webb  v.  Jones,  2  Bro.  (m)  Cope  v.  Cope;  2  Salk.  449. 

Ch.  Rep.  60.  Fufcalso  3  Bac.  Abr.  Howel  v.  Price,  1  P.  Wms*.  291. 

85.  2  Fonbl.  290,  note  (a).  Reade  v.  Pockley  v.  Pocklev,  1  Vern.  36, 436. 

Litchfield,  3  Ves.  jun.  476.  King  v.  King,  3  P.  Wms.  360.  Gal- 

(t)  Bootle  V.  Blundell,  1   Meriv.  ton  v.  Hancock,  2  Atk.  436.    Ro- 

Rep.  193,  and  19  Ves.  494.    S.  C.  binson  v.  Gee,  1  Vez.  251.    6  Bro. 

Greene  v.  Greene,4  Madd.  Rep.  148.  P.  C.  520.  Philips  v.  Philips,  2  Bro. 

Gittins  v.Steele,l  Swans.  24.  Tower  Ch.  Rep.  273. 
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to  or  devised  for  payment  of  debts  shall  be  liable  to  discharge 
such  mortgaged  lands  either  descended  or  devised,  (n)  and  al- 
though the  mortgaged  lands  be  devised  expressly  subject  to 
the  encumbrance,  (o)  So  lands  descended  shall  exonerate 
mortgaged  lands  devised,  (p)  So  unencumbered  lands  and 
mortgaged  lands,  both  being  specifically  devised,  but  express- 
ly after  payment  of  aU  debts,  shall  contribute  to  the  discharge 
of  the  mortgage :  (q)  In  all  these  cases  the  debt  is  considered 
as  the  personal  debt  of  the  testator  himself,  and  therefore  a 
charge  on  the  real  estate  merely  collateral. 

But  a  different  rule  prevails  where  the  charge  is  on  the  real 
estate  principally,  and  the  personal  security  is  only  collate- 
[419]  ral:  (r)  As  where  a  husband  on  his  marriage  cove- 
nants to  settle  lands  and  to  raise  a  term  of  years  out  of 
them  for  securing  portions,  and  also  gives  a  bond  for  the 
performance  of  the  covenant;  for,  in  such  case  the  land- 
holder enters  into  such  covenant  relying  on  the  land  to  enable 
him  to  discharge  it ;  nor  does  the  money  raised  increase  the 
personal  estate,  but  it  is  to  exonerate  the  rest  of  his  real.(f)  So 
where  the  debt,  although  personal  in  its  creation,  was  con- 
tracted originally  by  another:  (t)  As  where  an  estate  is  bought 
subject  to  a  mortgage,  the  personal  estate  of  the  purchaser 
shall  not  be  applied  in  exoneration  of  the  real  estate,  unless 
he  appeared  to  have  intended  to  make  the  debt  his  own  ;  (») 

(n)  Bartholomew  v.  May,  1  Atk.  v.  Freeman,  2  P.  Wms.  435. 

487.  March,  of  Tweedalev.Coverley,  (0  Cope  v.  Cope,  2   Salk.  449. 

1  Bro.  Ch.  Rep.  240.  Bagot  v.  Oughton,  1  P.  Wms.  347. 

(o)  Serle  v.  St.  Eloy,  2  P.  Wme.  Leman  v.  Newnham,  1  Vea.  61. 

386.  Robinson  v.  Gee,  t5. 251.  Lacam  v. 

ip)  Galton  V.  Hancock,  2  Atk.  Mertins,  i&.  312.    Parsons  y.  Free> 

424.  man,  Ambl.  115.    2  P.  Wms.  664, 

(q)  Carter  v.  Bamardiston,  1  P.  in  note.  Lawson  v.  Hudson,  1  Bro. 

Wm9.  505.  2  Bro.  P.  C.  1.  Ch.  Rep.  58.  Earl  of  Tankervifle  v. 

(r)  Edwards  v.  Freeman,  2  P.  Fawcet,  2  Bro.  Ch.  Rep.  57.  Twed- 
Wms.  437,  664,  in  note.  Ward  v.  del  v.  Tweddel,  i*.  101, 152.  Billing- 
Lord  Dudley  and  Ward,  2  Bro.  Ch.  hurst  v.- Walker,  ib.  604. 
Rep.  316.  Leman  v.  Newnham,  1  (u)  2  Fonbl.  202,  noteb.  Pockley 
Ves.  51.  Lewis  v.  Mangle,  Ambl.  v.  Pockley,  1  Vem.  36.  6  Bro.  P. 
150.  C.  520.    Billinghurst  v.  Walker,  2 

(5)  2  Fonbl.  292,  note  h.  Edwards  Bro.  Ch.  Rep.  608. 
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but  a  mere  covenant  for  securing  the  debt  will  not  be  suffi- 
cient for  that  purpose,  (r) 

With  respect  to  the  priority  of  the  application  of  real 
assets,  when  the  personal  estate  is  either  exempt  or  exhausted, 
it  seems,  that  first  the  real  estate  expressly  devised  for  the 
purpose  shall  be  applied ;  secondly,  to  the  extent  of  the  spe- 
cialty debts,  the  real  estate  descended;  thirdly,  the  real  estate 
[4£0]  specifically  devised  subject  to  a  general  charge  of 
debts,  (w) 

As  it  is  the  object  of  a  court  of  equity,  that  every  claimant 
on  the  assets  of  the  deceased  shall  be  satisfied,  so  far  as  that 
purpose  can  be  effected  by  any  arrangement  consistent  with 
the  nature  of  the  respective  claims  of  creditors,  it  has  been 
long  settled,  that  where  A.  a  creditor  has  more  than  one 
fund  to  resort  to,  and  B.  another  creditor,  only  one,  A.  shall 
resort  to  that  fund  on  which  B.  has  no  lien,  {x)  If  therefore 
a  specialty  creditor  whose  debt  is  a  lien  on  the  real  assets,  re- 
ceive satisfaction  out  of  the  personal  assets,  a  simple  contract 
creditor  shall  stand  in  the  place  of  such  specialty  creditor 
against  the  real  assets,  so  far  as  the  latter  shall  have  exhausted 
the  personal  assets  in  payment  of  his  debt,  (y) 

The  same  marshalling  of  assets  may  also  take  place  in  fa- 
vour of  legatees.  As  against  assets  descended,  they  shall  have 
the  same  equity :  Thus  where  lands  are  subjected  to  the  pay- 
ment of  all  debts,  a  legatee  shall  stand  in  the  place  of  a  simple 
contract  creditor,  who  has  been  satisfied  out  of  the  personal 
[4S1]  assets,  (z)    So,  where  legacies  by  the  will  are  charged 

(p)  Bagot  V.  Ougbton,  1  P.  Wms.  (a?)  1  P.  Wms.  679,  note  1.  Lanoy 

347.  Evelyn  v.  Evelyn,  2  P.  Wms.  v. Duke  of  Athol,  2  Atk.  446.  Lacam 

664.  Forrester  V.  Lord  Leigh,  AmbL  v.  Mertins,  1  Vez.  312.    Mogg  v. 

171.  Earl  of  Tankerville  v.  Fawcett,  Hodges,  2  Vez.  53. 

2  Bro.  Ch.  Rep.  58.    Tweddel  v.  (y)2Ch.Ca.4.  Sagittaryv.Hyde, 

Tweddd,  ib.  152.      Billinghurst  v.  1  Vem.  455.     1  Eq.  Ga.  Abr.  144. 

Walker,  ib.  604.  Wilson  v.  Fielding,  2  Vem.  763. 

(w)  1  P.  Wms.  294,  note  1.  Gal-  Galton  v.  Hancock,  2  Atk.  436.    3 

ton  V.  Hancock,  2  Atk.  424.  Doune  Wooddes.  489. 

V.  Lewia,  2  Bro.  Ch.  Rep.  257, 261,  (ar)  Haslewood  v.  Pope,  3  P.  Wms. 

in  note,  259>  in  note.     Manning  v.  323. 
Spooner,  3  Vca.  jun.  117. 
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on  the  real  estate,  but  not  the  legacies  by  the  codicil;  the 
former  shall  resort  to  the  real  assets  on  a  deficiency  of  such 
as  are  personal  to  pay  the  whole,  (a)  So,  although  a  specialty 
creditor  may  elect  to  have  his  debt  out  of  the  assets  in  the 
hands  of  the  heir  or  of  the  devisee,  yet,  as  we  have  seen^  the 
heir  or  devisee  shall  in  such  case  stand  in  the  place  of  such 
creditor,  and  reimburse  himself  out  of  the  personal  estate.  (A) 
But  the  principles  of  these  rules  will  not  admit  of  their  being 
applied  in  aid  of  one  claimant,  so  as  to  defeat  another.  And, 
therefore,  a  pecuniary  legatee  shall  not  stand  in  the  place  of 
a  specialty  creditor,  as  against  lands  devised,  though  he  shall 
as  against  lands  descended,  (c)  Yet  such  legatee  shall  stand 
in  the  place  of  a  mortgagee,  who  has  exhausted  the  personal 
assets,  to  be  satisfied  out  of  the  mortgaged  premises,  though 
specifically  devised ;  (d)  for  the  application  of  the  personal 
assets  in  case  of  the  real  estate  mortgaged,  {e)  does  not  take 
place  to  the  defeating  of  any  legacy,  either  specific  or  pecu- 
niary, (f)  A  legatee  shall  also  stand  in  the  place  of  a  spe- 
cialty creditor,  who  has  exhausted  the  personalty,  as  against 
a  residuary  devisee  of  the  real  and  personal  estate,  because 
he  has  only  the  rest  and  residue,  (g)  But  where  a  testator 
gave  to  three  different  persons,  three  leasehold  estates,  one 
of  which  was  mortgaged,  and  directed  that  the  mortgage 
should  be  paid  out  of  his  residuary  personal  estate,  which 
proved  insufiicient  for  that  purpose,  the  legatee  of  the  mort- 
gaged leasehold  was  held  to  take  it  cum  onere,  and  that  the 
legatees  of  the  two  other  leaseholds  should  not  contribute 
towards  the  payment  of  the  mortgage  debt,  the  direction  for 

(a)  3  Ch.  Rep.  83.    Masters  v.     AmbL  171. 

Masters,  1  P.  Wms.  422.    Bligb  v.  [e)  FuieHowelv.Price,!  P.Wim. 

Earl  of  Damley,  2  P.  Wms.  620.  294. 

(b)  Clifton  v.  Burt,  I  P.  Wms.  {/)  Oneal  v.  Mead,  1  P.  Wma. 
680.  693.    'Hppinff  v.  Tippinff,  ib.  730. 

(c)  Heme  v.  Meyrick,  1  P.  Wms.  Davis  v.  Gardiner,  2  P.  Wms.  190. 
201.    Clifton  V.  Burt,  678.    Hasle-  Rider  v.  Wager,  ib.  336. 

wood  v.  Pope,  3  P.  Wms,  324.  (^r)  Handby  v,  Roberts,   AmbL 

{d)  Lutkms  v.  Leigb,  Ca.  temp.      129. 
Talb.  53.  Forrester  v.  Lord  Leigb, 
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payment  of  the  debt  out  of  the  residuary  personal  estate 
merely  following  the  general  rule  of  law.  (g) 

Nor  do  any  of  the  rules  above-mentioned  subject  any  fund 
to  a  claim  to  which  it  was  not  before  liable,  but  only  provide 
that  the  election  of  one  claimant  shall  not  prejudice  the  claims 
[422]  of  the  others.  (A)  Thus,  where  A.,  seised  of  freehold 
and  copyhold  lands,  mortgaged  them  in  his  lifetime,  and  died 
indebted  by  mortgage,  and  on  several  bonds,  the  specialty 
creditors  urged  the  court,  in  marshalling  the  assets  to  cast  the 
whole  mortgage  upon  the  copyhold  estate,  in  order  that  the 
specialty  creditors  might  have  the  benefit  of  the  whole  free- 
hold estate :  yet  the  court  held,  that  as  copyhold  estates  were 
not  liable,  either  at  law  or  in  equity,  to  the  testator's  debts, 
farther  than  he  subjected  them  to  the  same,  the  copyhold  es- 
tate should  bear  its  proportion  with  the  freehold  estate  for 
payment  of  the  mortgage,  but  should  not  be  liable  to  make 
satisfaction  for  the  specialty  debts,  (t)  But  this  case,  as  being 
quite  anomalous  and  irreconcileable  with  all  principle,  has  been 
lately  overruled.  (A)  And  now  by  3  &  4  PVm.  4,  c.  104,  co- 
pyhold estates  are  made  assets  with  freehold  estates  for  pay- 
ment of  specialty  and  simple  contract  debts,  ante  416. 

Where  a  testator,  having  both  freehold  and  copyhold  es- 
tates, charges  all  his  real  estate  with  payment  of  his  debts, 
if  he  has  surrendered  the  copyhold  to  the  use  of  his  will,  the 
freehold  and  copyhold  shall  be  applied  rateably ;  but  if  he 
has  not  surrendered  the  copyhold,  it  shall  not  be  applied 
until  the  freehold  is  exhausted.  (2) 

If  a  legacy  be  given  out  of  a  mixed  fund  of  real  and  per- 
sonal estate,  payable  at  a  future  day,  and  the  legatee  die  be- 


(g)  Halliwell  v.  Tanner,  1  Russ.  9  Ves.  Jan.  209.  And  in  Tomlinson 

&  MyL  633.  V.  Ladbroke,  at  the  RoU's  sittings 

(A)  Galton  v.  Hancock,  2  Atk.  after  Hil.  T.  1809,  Sir  Wm,  Grant, 

438.  Lacam  v.  Mertins.  1  Vez.  312.  M.  R.,  held  clearly  that  the  assets, 

(t^  Robinson  v.  Tonge,  cited  1  P.  should  be  marshalled  as  against  a 

Yriiif.  679*  note  1,  and  vide  supra,  copyhold  estate. 
411,  and  2  Vez.  271.  (0  Growcock  v.  Smith,  2  Cox's 

(i)  Aldrich  v.  Cooper,  8  Ves.  jun.  Rep.  397. 
382.     See  also  Trimmer  v.  Bayne, 
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fore  the  day  of  payment^  it  is  doubtful  whether  the  court  will 
marshal  the  assets,  so  as  to  turn  such  legacy  on  the  personal 
estate :  in  which  case  it  would  be  vested  and  transmissible; 
hut,  as  against  the  real  estate,  it  would  sink  by  the  death  of 
the  legatee,  (m) 

As  against  real  assets  descended,  the  wife  shall  stand  in 
the  place  of  specialty  creditors  for  the  amount  of  her  para- 
[4^]  phernalia ;  (n)  but,  whether  she  shall  be  so  entitled  as 
against  real  assets  devised,  seems  to  be  a  point  unsettled,  (o) 
excepting  in  the  case  of  a  real  estate  charged  with  payment 
of  debts  in  aid  of  the  personal  estate,  in  which  the  court 
decreed  her  paraphernalia  to  the  wife,  in  prejudice  of  the 
charged  estate,  (p) 

A  court  of  equity  will  not  marshal  assets  in  favour  of  a 
charitable  bequest,  so  as  to  give  it  effect  out  of  the  personal 
chattels,  it  being  void  so  far  as  it  touches  any  interest  in 
land,  iq) 

Under  a  devise  of  real  and  personal  estate  in  trust  to  pay 
debts  and  legacies,  some  of  which  were  void  under  the  stat. 
9  Geo.  2,  c.  86,  as  a  charge  of  charity  legacies  upon  the 
real  and  leasehold  estates  and  money  on  mortgage;  on  a 
deficiency  of  assets  the  other  legatees  were  preferred  to  the 
heir,  (r) 

(m)  Prowse  v.  Abingdon,  1  Atk.  (p)  Boyntunv.  Boyntan,  1  Cox's 

482,  and  Pearce  v.  Taylor,  before  Rep.  106. 

Lord  Thurlow.  C.  Trin.  Vac.  1790,  (q)  Mogg  v.  Hodges,  2  Vex.  62. 

cited  1  P-  Wms.  679,  note  1.  Attoraey-General  v.  Tyndall,  AmM. 

(n)  Tipping  v.'Hpping,  1  P.  Wms.  614.  Foster  v.  Blagden,f6. 704.  Hill- 

729.  Snelaon  v.  Corbett,  3  Atk.  369.  yard  v.  Taylor,  ib.  713.  3  Wooddcs. 

Gxtdiam  v.  Londonderry,  ib,  393.  489>  note  (g).    Mogg  v.  Hodges,  1 

(o)  2  P.  Wms.  554,  note  1.   Pro-  Cox's  Rep.  7>  and  other  cases  m  die 

bert  V.  Clifford,  Ambl.  6.   Incledon  same  work. 

V.  Northcote,  3  Atk.  438.    3  Bac.  (r)  Carrie  v.  Pye,  17  Ves.  jun- 

Abr.  87.  Lord  Townaend  v.  Wind-  462. 
ham,  2  Ves.  7.    Vide  supra,  231. 
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CHAP.  IX. 

OF   A    DEVASTAVIT, 

Having  thus  discussed  what  belongs  to  the  discharge  of  an 
executor's  duty,  I  am  now  to  consider^  what  shall  amount  to 
such  a  violation  or  neglect  of  it  as  shall  make  him  personally 
responsible. 

This  species  of  misconduct  is  styled  in  law  a  devastavit ; 
that  is^  a  wasting  of  the  assets,  (a) 

And  where  an  executrix  in  respect^ of  her  receipts  as  such, 
was  considerably  indebted  to  the  estate,  an  annuity  to  which 
she  was  entitled  under  the  will,  was  ordered,  as  it  became  due, 
to  be  applied  in  payment  of  such  debt,  and  her  solicitor  was 
declared  to  have  a  lien  for  his  taxed  costs,  upon  any  payment 
of  the  annuity  to  which  she  might  be  entitled,  after  payment 
of  what  was  due  to  the  estate,  (b) 

An  executor  may  incur  this  charge  in  a  variety  of  modes, 
not  only  by  plain  and  palpable  acts  of  abuse,  as  giving  away, 
embezzling,  or  consuming  the  property,  without  regard  to 
debts  or  legacies ;  but  also  by  misapplying  it  in  extravagant 
expences  in  the  funeral ;  (c)  in  the  payment  of  debts  out  of 
their  legal  order,  to  the  prejudice  of  such  as  are  superior ;  or 
by  an  assent  to,  or  payment  of  a  legacy,  when  there  is  not  a 
fund  sufficient  for  creditors,  (d)  Or  by  disbursements  in  the 
schooling,  feeding,  or  clothing  of  an  intestate's  children 
subsequently  to  bis  decease,  {e) 

So  if  the  executor  release  or  cancel  a  bond  due  to  the  tes- 
[425]  tator,  or  deliver  it  to  the  obligor,  this  shall  charge 
him  to  the  amount  of  the  debt,  whether  in  point  of  fact  he 

(a)  Off.  Ex.  157.  3  Bac,  Abr.  11.  (c)  Vide  supra,  246. 

Com.  Dig.  Admon.  I.  1.    11  Vin.  (d)  Off.  Ex.  158.  Spade  v.  Smith, 

Abr.  306.  3  Ru88.  611. 

{Jb)  Skinner  v.  Sweet,  3  Madd.  (e)  Giles  v.  Dyson,  1  Starkie,  32. 
Rep.  244. 
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received  it  or  not.  (/)  If  he  release  a  cause  of  action  accrued 
in  right  of  the  testator^  whether  before  or  subsequently  to 
the  testator's  death ,  this  also  will,  generally  speaking,  ( jf) 
be  a  devcutaviL  (gg)  If  he  submit  to  arbitration  a  debt,  or  any 
other  demand  he  may  be  entitled  to  in  right  of  the  testator, 
and  the  arbitrator  do  not  award  him  a  recompence  to  the 
full  value,  this,  as  being  his  own  voluntary  act,  shall  bind  him 
to  answer  the  difference.  (A)  If  an  executor  take  an  obligation 
in  his  own  name  for  a  debt  due  by  simple  contract  to  the 
testator,  he  shall  be  equally  chargeable  as  if  he  had  received 
the  money ;  for  the  new  security  has  extinguished  the  whole 
right,  and  is  quasi  a  payment,  (t)  If,  in  the  character  of  an 
executor,  he  commence  an  action  in  which  he  has  a  right  to 
recover,  and  afterwards  agree  with  the  defendant  to  receive 
a  specific  sum  at  a  future  day  as  a  compensation,  and  the 
party  fail  to  pay  it,  the  executor,  in  that  case,  is  liable  on  a 
devastavit  for  the  value,  {k)  Thus,  where  the  executor  of  an 
obligee  took  in  payment  a  bill  of  exchange  drawn  on  a  banker 
for  the  money,  who  accepted  the  bill,  and  before  payment 
failed ;  on  the  executor's  afterwards  bringing  an  action  on 
the  bond,  and  this  matter  being  disclosed  in  evidence,  it  was 
[426]  held  to  be  a  payment.  (/)  So  if  an  executor  pay  mo- 
ney in  discharge  of  an  usurious  bond,  or  any  other  usurious 
contract  entered  into  by  the  testator,  it  shall  involve  him  in 
the  same  consequences,  (m) 

Such  acts  also  of  negligence  and  careless  administration 
as*  tend  to  defeat  the  rights  of  creditors,  or  legatees,  fall 
under  the  same  denomination.  As  if  the  executor  delay  the 
payment  of  a  debt  payable  on  demand  with  interest,  and 

(/)  Off.  Ex.  159.     1  Nels.  Abr.  Nordenv.  Levit,  2Lev.  189.  Keilw. 

262.  52. 

ig)  Sed  vide  infra,  429.  (A:)  Norden  v.  Levit,  2  Lev.  189. 

(Sff)  Off.  Ex.  71, 169.  Chandler  v.  2  Jon.  88.  S.  C.    Barker  v.  Talcot, 

Thompson,  Hob.  266.    And.  138.  1  Vem.  474. 

Brightman  v.  Knightley,  Cro.  Eliz.  (I)  3  Bac.  Abr.  78,  in  note,  et  vide, 

43.  1  Vern.  474.  . 

(A)  Off.  Ex.  71,  159,  160.    Anon.  (to)  Winchcorabe  v.  Bp.  of  Win- 

3  Leon.  51.  cheater.  Hob.  167.  Noy.  129. 

(»)  Goring  v.  Curing,  Yelv.   10. 
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suffer  judgment  for  principle  and  interest  incurred  after  the 
testator's  death ;  unless  be  can  shew  that  the  assets  were  in- 
sufficient to  discharge  the  debt  immediately^  (»)  he  shall  be 
held  guilty  of  a  devastavit. 

If  the  executor  lose  any  of  the  testator's  chattels,  he  shall 
be  responsible  for  their  value,  {p)  And  in  a  case  where  the 
executor  had  lost  a  bond  due  to  the  testator,  the  Court  of 
Chancery  was  inclined  to  charge  him  with  the  debt:  but 
directed  only,  that  he  should  prosecute  a  suit  instituted  by 
bim  against  the  obligor,  with  effect,  in  order  to  recover  the 
money  on  the  bond,  and  respited  judgment  in  the  mean 
time,  {p)  If  the  executor  apply  merely  by  an  attorney  to  the 
obligor  of  a  bond  to  pay  the  debt,  but  bring  no  action,  he 
shall  be  charged  with  the  amount  of  it.  (  q)  He  shall,  in  like 
[437]  manner,  be  personally  answerable,  if,  by  delaying  to 
commence  an  action,  he  has  enabled  a  creditor  of  a  testator 
to  avail  himself  of  the  statute  of  limitations,  (r) 

If  an  executor  appoint  an  agent  to  collect  the  testator's 
effects,  and  the  agent  embezzle  them,  it  shall  be  a  devastavit 
by  the  executor,  {s)  If  a  term  be  assigned  by  an  executor 
in  trust,  to  attend  an  inheritance,  it  shall  in  equity  follow  all 
the  estates  created  out  of  such  inheritance,  and  all  the  in- 
cumbrances subsisting  upon  it ;  (/)  but  as  by  such  assign- 
ment the  term  ceases  to  be  assets  at  law,  the  executor  shall 
be  responsible  to  the  creditors  for  a  devastavit,  {u)  If  an 
executor  retain  money  in  his  hands  for  any  length  of  time, 
which  by  application  to  the  Court  of  Chancery,  or  by  vesting 
in  the  funds,  he  might  have  made  productive,  he  shall  be 
charged  with  interest  upon  it  (tr)    If  he  permit  rent  to  rua 

(«)  Seaman  v.  Everad,  2  Lev.  40,  {t)  Supra,  410. 

and  see  Hall  v.  Hallet,  1  Cox's  Rep.  («)  Charlton  v.  Lowe,  3  P.  Wms. 

134.  330.  Willoughby  v.  Willoughby,  1 

(o)  Vide  Goodfellow  v.  Burchett,  Term  Rep.  763. 

2  Vem.  299.  (to)  2  Fonbl.  2d  edit.  184,  note  p. 

(p)  Ibid.  Bird  v.  Lockey,  2  Vern.  744.    Per- 

iq)  3  Bac.  Abr.  60.    Lowson  v.  kins  v.  Baynton,  1  Bro.  Ch.  Rep. 

Copeland,  2  Bro.  Ch.  Rep.  156.  375.  Littlehales  v.  Gascoyne,  3  Bro. 

(r)  Havward  v.  Kinsey,  12  Mod.  Ch.  Rep.  73.  Franldin  v.  Frith,  433, 

573.  U  Yin.  Abr.  309.  et  vide  ibid.  107. 

(«)  Jenkins  v.  Plombe,  6  Mod.  93. 
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in  arrear,  and  it  is  lost  through  his  negligenoej  he  will  be 
charged  with  the  amount  so  lost,  (x) 

If  he  lay  out  the  assets  on  private  securities,  all  the  benefit 
made  thereby  shall  accrue  to  the  estate,  yet  the  executor 
shall  answer  all  the  deficiency.  (^) 

And  where  an  executor  sold  houses  and  applied  part  of 
the  money  in  payment  of  debts,  &c.  and  paid  the  rest  into 
his  bankers,  mixing  it  with  his  own  money,  instead  of  vest- 
ing the  same  in  stock  as  directed  by  the  will,  and  the  bankers 
failed,  he  was  held  liable  to  pay  the  money  to  the  legatees,  (s) 

If  an  executor  sell  the  testator's  goods  at  an  undervalue, 
although  it  be  an  appraised  value;  (a)  or  if  he  delay  dispo- 
sing of  them,  by  which  they  are  injured,  he  is  personally 
bound  to  make  a  compensation,  {b)  If  he  omit  to  sell  the 
goods  at  their  full  price,  and  aflerwards  they  are  taken  out 
[4^]  of  his  hands,  he  shall  be  liable  to  the  extent  of  the 
value  of  the  goods,  and  not  merely  to  what  he  recovers  in 
damages;  for  there  was  a  default  on  his  part,  (c)  But  if, 
without  any  imputation  on  him,  the  goods  are  taken  out  of 
his  possession,  although  he  recover  not  such  damages  as  the 
goods  were  really  worth,  he  shall  be  responsible  for  no  more 
than  he  recovers,  (d)  If  the  goods  be  perishable,  and  on  his 
part  there  has  been  neither  neglect  in  keeping  them,  nor  de- 
lay in  selling  them  in  case  they  are  impaired,  he  shall  not 
answer  for  their  first  value,  but  only  for  what  they  were 
worth  at  the  time  of  the  sale.  Yet  if  the  goods  be  taken 
out  of  his  possession,  he  must  sue  the  party  taking  them, 
that  he  may  exempt  himself  from  any  greater  claim  than  the 
damages  he  shall  recover,  {e) 

In  case  of  an  executor's  investing  money  in  the  funds,  and 
appropriating  the  same,  he  shall  not  be  answerable  for  a  loss 

(pD)  Tebbs  V.  Carpenter,  I  Madd.  (b)  Jenkins  v.  Bombe,  6  Mod. 

Rq>.  290.  181, 182. 

(y)  Adye  v.  Feoilleteau,  1   Cox's  (c)  Ibid, 

Rep.  24.  id)  Jenkins  v.  Plombe,  6  Mod. 

Ob)  Fletcher  v.  Walker,  3  Madd.  181,  182. 

Rq>.  73.  («)  Ibid. 

(a)  Off.  Ex.  158. 
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by  the  fall  of  stocks.  (/)  Nor,  as  it  seems,  shall  he  be  so 
liable,  although,  without  the  indemnity  of  a  decree,  he  lend 
money  on  a  real  security,  which  at  the  time  there  was  no 
reason  to  suspect,  (g)  It  has  been  held  that  trustees  lending 
money  on  personal  security,  is  not  of  itself  such  gross  neg- 
lect as  to  amount  to  a  breach  of  trust.  (A)  But  it  has  since 
been  decided  that  an  executor  cannot  lend  money  on  per- 
sonal security,  though  words  which  may  imply  a  discretion 
so  to  do  are  used  by  the  testator  in  his  will,  (i)  Nor  will  a 
power  to  lend  money  upon  real  or  personal  security,  enable 
trustees  to  accommodate  a  trader  with  a  loan  upon  his  bond,  {k) 
An  executor  has  an  honest  discretion  to  call  in  a  debt  bearing 
interest,  if  he  conceive  it  to  be  in  hazard.  (/)  If  an  executor 
[409]  merely  give  a  receipt  for  so  much  due  on  a  bond  as  he 
in  fact  receives,  he  shall  not  be  charged  with  a  devastavit  for 
the  residue,  (wi)  Nor  is  a  conversion'  of  the  goods  of  the 
testator  to  his  own  use  a  devastavit^  if  he  pay  debts  of  the 
testator  to  the  value  with  his  own  money,  {n)  Nor  is  he  so 
liable  if  he  pay  a  debt  of  an  inferior  nature  out  of  his  own 
purse  to  the  amount  of  the  testator's  effects  in  his  hands  ;  for 
they  remain  equally  liable  to  the  claim  of  the  superior  cre- 
ditor, and  may  be  seised  equally  at  his  suit  in  execution  in 
specie,  as  the  testator's  property,  (o)  Nor,  if  the  executor 
compound  an  action  of  trover  for  the  goods  of  the  testator, 
and  take  a  bond  for  the  money  payable  at  a  future  day,  does 
that  act  necessarily  amount  to  a  devastavit^  as  the  money,  for 
which  the  bond  is  taken,  is  assets  immediately.  (  p)  But  he 
shall  be  charged,  as  we  have  seen,  {q)  in  case  there  be  a 

(/)  2  Fonbl.  2d  edit.  184,  note  Rep.  33. 

p.  Hutchinson  v.  Hammond,  3  Bn>.  if)  2  Fonbl.  2d  edit  186,  note  q. 

Ch.  Rep.  147.  Franklin  v.  Frith,  ib,  Newton  v.  Rennet,  1  Bro.  Ch.  Rep. 

433.    Vide  also  Cooper  v.  Douglas,  361.  Sed  vide.  Anon.  Mosel.  98. 

2  Bro.  Ch.  Rep.  231.  (m)  Com.  Dig.  Admon.  I.  2.  Off. 

{g)  Brown  v.  Litton,  1  P.  Wms.  Ex.  159. 

141.  («)  Merchant  v.  Driver,  1  Saund. 

(&)  Harden  v.  Parsons,  1  Eden's  307.  Vide  supra,  238. 

Rep.  145.  (o)  Wheatly  v.  Lane,  1   Saund. 

(t)  Wilkes  V.  Steward,  Coop.  R^.  218. 

6,  and  2  Cox's  Rep.  1.  {p)  Norden  v.  Levit,  2  Lev.  189. 

(k)  Langston  v.  Ollivant,  Coop.  (q)  Supra,  425. 
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failure  in  the  payment  of  it.  Nor  shall  an  administrator  be 
charged,  who  having  arrested  a  debtor,  or  who  applied  to  come 
out  of  prison  under  the  insolvent  act,  and  obtained  all  he 
could  from  him  or  was  likely  to  -get.  (g)  If  there  be  arrears 
of  rent  on  a  lease,  and  on  the  tenant's  becoming  insolvent,  the 
executor  release  the  arrears,  and  give  him  a  sum  of  money  to 
quit  possession ;  in  case  he  appear  thus  to  have  acted  for  the 
benefit  of  the  estate,  he  shall  be  allowed  both,  (r)  Nor  is  an 
executor,  as  we  have  seen,  («)  bound  to  plead  the  statute  of 
limitations  to  an  action  commenced  against  him  by  a  creditor 
of  the  testator. 

If  an  executor  become  bankrupt,  having  wasted  the  assets, 
the  devastavit  may  be  proved  under  the  commission,  (t) 
Where  a  specific  legacy  was  given  to  an  executor,  who  after- 
wards became  bankrupt  and  committed  a  devastavit,  and  the 
subject  of  the  specific  bequest  was  sold  by  his  assignees,  it 
was  held,  that  the  produce  in  their  hands  was  not  specifically 
liable  to  make  good  the  devastavit,  in  favour  of  the  parties 
beneficially  entitled  under  the  will,  but  that  such  parties 
were  only  entitled  to  prove  under  the  commission  to  the 
amount  of  the  devastavit,  (r) 

[430]  If  the  husband  of  an  executrix  commit  a  devastavit, 
in  case  the  executorship  commenced  before  the  marriage, 
they  shall  both  be  chargeable.  If  it  commenced  subsequent- 
ly to  the  marriage,  the  husband  is  liable  alone.  If  an  exe- 
cutrix commit  a  devastavit,  and  afterwards  marry,  the  hus- 
band we  have  seen,  as  well  as  the  wife,  is  responsible  during 
the  coverture,  {u) 

A  devastavit  by  one  executor  shall  not  charge  his  cooir 
panion ;  {w)  and  if  there  be  several  executors  or  adminb^ 

(q)  F ennington  v .Healey,  1  Crom.  (o)Gearyv.  Beaumon ty3Meriv.43 1 . 

&  Meea.  402.  S.  C.  3  Tyrw.  319.  {u)  Beynon  v.  Gollins,  2  Bro.  Ch. 

(r)  Blue  V.  Marshall,  3  P.  Wms.  Rep.  323.  Vide  supra,  358,  359. 

381.  (to)  Off.  Ex.  161, 162.  Dyer,  210. 

M  Vide  supra,  343.  3  Bac.  Abr.  31.  liltlehales  v.  Gas- 

(0  Whitmarsh's  B.  L.  2d  edit,  coj'ne,  a  Bro.  Ch.  Rep.  74,and«ae 

269.  if^ra. 
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trators,  each  shall  he  liable  only  for  what  he  receives,  (x) 
provided  he  hath  not  intentionally  or  otherwise  contributed 
to  the  devastavit  of  the  other,  (j/) 

But  an  executor  administering,  having  once  received  mo- 
ney, assets  of  his  testator,  cannot  discharge  himself  under 
the  plea  of  plene  administravit  to  an  action  by  a  bond-cre- 
ditor of  his  testator,  by  shewing  that  he  paid  the  money  over 
to  his  co-executor,  even  for  the  purpose  of  satisfying  the 
bond-creditor  who  had  applied  for  payment  of  such  co-execu- 
tor, if  the  co-executor  afterward  misapplied  the  money  by  re- 
taining it  to  satisfy  his  own  simple  contract  debt,  (x) 

Formerly,  the  executor  of  an  executor  could  not  be  charged 
by  a  devastavit  committed  by  the  first  executor,  although  to 
the  prejudice  of  the  king,  for  it  was  held  to  be  a  tort,  (a) 
and,  therefore,  to  die  with  the  party.  But  by  the  stat.  4  &  5 
Wm.  ^  M.  c.  24f,  8.  12,  an  executor  of  an  executor  shall  be 
liable  on  a  devastavit  committed  by  his  testator,  in  the  same 
manner  as  he  would  have  been  if  living. 


[431]    CHAP.  X. 

OF   REMEDIES   FOR   AND    AGAINST   EXECUTORS,    AND   ADMINIS- 
TRATORS,  AT   LAW   AND   IN    EQUITY. 


SECT.  I. 

Of  remedies  for  executors  and  administrators  at  law* 

Before  I  conclude,  it  will  be  necessary  to  consider,  first, 
what  remedies,  either  at  law  or  in  equity,  executors  or  ad- 

(«)  Barnes,  440.  (a)  Tucke's  case,  3  Leon.  241. 

iy)  Vide  infra.  Beynon  v.  Gollins,  2  Bro.  Ch.  Rep. 

(r)  Croese  v.  Smith,  7  East,  246.     324. 
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ininistrators  are  entitled  to,  in  right  of  the  deceased ;  and 
then,  secondly,  what  remedies  may  be  had  against  them* 

In  regard  to  the  first  of  these  points,  the  subject  has  been 
in  a  great  measure  anticipated  by  the  discussion  of  the  exe- 
cutor's interest  in  the  testator's  choses  in  action^  (a)  the  ex- 
istence of  which  necessarily  supposes  a  remedy  to  ^ve  it 
effect. 

From  what  has  been  already  stated  it  appears,  that  the 
executor  represents  the  testator  in  respect  to  all  his  personal 
contracts :  therefore  he  may  maintain  such  actions  to  enforce 
them  as  might  have  been  maintained  by  the  testator  him- 
[43^]  self  (b).  Thus  an  executor  may  have  an  action  on  a 
debt  due  to  the  testator  by  judgment,  statute,  recognizance, 
obligation,  or  other  specialty,  (c)  So  he  is  entitled  to  an 
action  of  debt  suggesting  a  devastavit  in  the  lifetime  of  his 
testator,  on  a  judgment  recovered  by  such  testator  against  an 
executor,  {d)  So  the  executor  of  the  assignee  of  a  bail-bond 
shall  have  an  action  upon  it.  (e)  So  an  executor  may  main- 
tain an  action  on  a  bond,  though  conditioned  for  the  per- 
formance of  an  award,  (f)  He  may  also  have  an  action  on 
a  covenant  entered  into  with  the  testator  for  payment  of  rent 
under  a  lease  granted  by  the  testator  for  a  term  longer  than 
his  own,  during  the  continuance  of  the  testator's  term  ;  (JT) 
and  also  to  perform  a  personal  thing;  {g)  and  for  work, 
labour,  and  materials  found  by  him  as  executor,  in  com- 
pleting a  contract  entered  into  by  his  testator ;  (gg)  and  for 
goods  sold  as  executors^  in  carrying  on  the  testator's  busi- 
ness ;  (A)  and  even  on  a  covenant  that  touches  the  realty. 


(a)  Vide  supra,  157.  3  Tenn  Rep.  6S6. 

(f>)  3  Bac.  Abr.  59,  91.  Countess  («?)  Fort.  367. 

of  Rutland  v.  Rutland,  Cro.  Eliz.  (/)  2  Ventr.  349. 

377.    Latch.  167.     Roll.  Abr.  912.  (f)  Baker  v.  Gostling,  1  Bing. 

Off.  Ex.  65.  N.  C.  19. 

(c)  Com.  Dig.  Admon.  B.  13.  (g)  Latch.  168. 

id)  Berwick  v.  Andrews,  1  Salk.  (Jy)  Marshall  v.   Broadhurst,  1 

314.  Mod.  Ca.  126.    S.  C.  L.Raym.  Tyrw.  348. 

971.  1502.     Vide  Erving  v.  Peters,  (h)  Aspinall  v. Wake,  10  Bing.  51. 
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as  for  assuring  lands,  if  it  were  broken  in  the  testator's  life- 
time ;  and  in  such  cases  damages  shall  be  recovered  by  the 
executor,  although  he  be  not  expressly  named ;  (A)  for 
since  the  testator  was  entitled  to  an  action  of  covenant  for 
such  breach  and  to  recover  damages  as  the  principal  remedy, 
and  not  merely  accessary,  the  law  devolves  such  remedy  on 
the  executor ;  but  if  waste  be  committed  by  the  lessee  in  the 
lifetime  of  the  lessor,  after  his  death  his  heir  can  have  no 
action  for  the  waste,  because  he  cannot  recover  treble  da- 
mages ;  nor  can  the  executor  have  it,  for  he  has  no  right  to 
[438]  recover  the  place  wasted,  the  inheritance  of  which 
has  descended  to  the  heir,  (j) 

The  executor  may  also,  in  the  right  of  the  testator,  main- 
tain an  action  on  simple  contracts,  in  writing,  or  not  in 
writing,  either  express  or  implied ;  (k)  and  even  on  contracts 
for  the  benefit  of  a  third  person.  (/)  He  may  likewise  have 
an  action  for  a  relief  due  to  the  testator,  (m)  And  pursuant 
to  the  Stat.  13  Ed.  1,  fVe^.  2,  c.  S3,  an  executor  is  entitled  to 
an  action  of  account  on  an  account  with  his  testator ;  (n)  but 
this  species  of  remedy  in  the  courts  of  law  has  fallen  into  disuse. 
He  may  also,  by  the  express  provision  of  the  stat.  4  Ed,  3, 
c.  7,  have  an  action  of  trespass  for  the  taking  of  the  testator's 
goods :  and  although  the  statute  speak  only  of  the  carrying 
away  of  goods,  yet  its  operation  is  not  confined  to  that  spe- 
cific trespass,  which  is  named  merely  for  an  example ;  but 
it  has  been  held,  as  we  have  seen,  (o)  to  comprehend  other 
injuries  to  the  testator's  personal  estate :  {p)  therefore  on  this 
statute,  an  action  will  lie  for  trespass  with  cattle  on  his  lease- 
hold premises ;  (q)  or  for  cutting  corn,  though  growing  on 
his  freehold  lands,  and  carrying  it  away  at  the  same  time,  (r) 

(A)  Com.   Dig.    AdmoD.  B.  13.  (m)  Noy.  43.    Ld.  St.  John  v. 

Covenant,  B.  1.    3  Bac.  Abr.  91*  Brandring,  Cro.  Eliz.  883. 

Lacy  V.  Levington,  2  Lev.  26.  S.  C.  (n)  Com.  Dig.  Admon.  B.  13. 

Ventr.  176.  Off.  Ex.  65.  (o)  Stmra,  158. 

(»;Off.Ex.65.  Com.  Dig.  Waste,  (p)  Com.  Dig.  Admon.  B.  13. 

C.  3.  2  Inst.  305.  Semb.  Latch.  168. 

(If)  Com.  Dig.  Admon.  B.  13.     3  {q)  Off.  Ex.  67,  68. 

Bac.  Abr.  59,  92.  Petrie  v.  Hannay,  (r)  Emeraon  v.  Emerson,  1  Ventr. 

3  Terra  Rep.  660.  187. 

(OAl.  1. 
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[434]  So  by  the  like  equity  of  this  statute  an  executor  may 
maintain  an  action  of  trover  for  the  conversion  of  the  tes- 
tator's goods  in  his  lifetime ;  (s)  or  an  action  of  debt  on  the 
Stat,  g  &  3  Ed.  6,  c.  13,  for  not  setting  out  tithes  due  to  the 
testator ;  (t)  or  a  quare  impedit,  in  case  he  died  within  six 
months  after  the  usurpation ;  (m)  and,  it  seems,  that  under 
this  statute  an  executor  may  maintain  ejectment  for  an  ouster 
of  the  testator,  although  he  were  seised  in  fee,  because  in 
such  case  the  executor  may  proceed  in  that  form  of  action 
for  damages  only,  (to)  in  the  same  manner  as  a  lessee  vrhere 
the  lease  expires  pending  the  suit,  [x) 

By  the  common  law  an  executor  is  entitled  to  an  action  of 
replevin  for  goods  distrained  in  the  testator's  lifetime ;  (y) 
or  to  an  action  of  detinue  for  any  specific  chattel;  or  to 
bring  ejectment  to  recover  land  held  for  a  term  of  years ;  for 
in  those  instances  the  thing  itself  is  the  object  of  the  action 
and  the  property  continues  in  the  plaintiff,  {k) 

[435]  He  may  likewise  avow  for  rent  in  arrear  at  the  tes- 
tator's death,  as  incident  to  a  reversion  for  years,  which  de- 
volved upon  him  as  executor,  (a) 

An  executor  shall  also  have  an  action  against  a  sheriff  for 
the  escape  of  a  party  in  execution  on  a  judgment  obtained 
by  the  testator,  even  where  the  escape  happened  in  the  tes- 
tator's lifetime,  {b)  So  he  may  have  an  action  against  the 
sheriff  for  not  returning  his  writ,  and  paying  money  levied 

(«)  Harris  v.  Vandridge,  Moore,  3  Term  Rep.  13. 

400.  Countess  of  Rutland  v.  Rut-  ytc)  Doe  v.  Potter,  3  Term  Rep. 

land,  Gro.  Elis.  377.    Latch.  l68.  16,  or^do.  Co.  Utt.  286.  StnLl066. 

1  Ander8.242.  Russell's  case,  1  Leon.  (y)  Arundell  v.  TreviU,  1  Sid.  82. 

193,  194.  Moreron's  case,  1  Ventr.  Latch.  168.  Off.  Ex.66.  Gilb.Lof 

30.  Distr.  3d  edit.  156. 

(0  HoU  V.  Bradford,  1    Sid.  88.  {z)  Latch.  168.    Off.  Ex.  65. 

Morton  v.  Hopkins,  407.  Williams  (a)  Com.  Dig.  Distress,  A.  2.    1 

V.  Cary,  4  Mod.  404.  Eaves  v.  Mo-  Roll.  Abr.  672.  Wankford  v.  Wank- 

cato,  1  Salk.  314.    Moreron's  case,  ford,  1  Salk.  302,  307.    Duncombe 

1  Ventr.30.  3  Bac.  Abr.  91.  in  note.  v.  Walter,  2  Show.  254. 

(u) Off. Ez.66,67.  Say. 94.  Latch.  C6)Com.Dig.Admon.B.13. Span- 

168.  Noy.  87.  Poph.  189.  4  Leon,  tow  v.  Prince,  Cro.  Car.  297.  Dyer. 

15.  322.  Fide  Berwick  v.  Andrews,  Ld. 

(w)  3  Bac.  Abr.  92.    Moreron*a  Rayro.  973. 
case,  1  Ventr.  30.     Doe  v.  Porter, 
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on  a  fieri  faciaSi  (c)  or  for  a  false  retynii  stating  that  he  had 
not  levied  the  debt  when  in  truth  he  had.  (d)  So  the  exe* 
cutor  of  a  landlord  may  maintain  an  action  against  an  officer 
for  removing  goods  taken  in  execution  before  the  payment 
of  a  year's  rent^  {e)  So^  in  the  character  of  an  executor  he 
may  have  a  writ  of  error,  {f)  And  it  has  been  held^  that  he 
may  have  such  writ  to  reverse  the  testator's  attainder  of  high 
tre^on,  inasmuch  as  the  executor  is  privy  to  the  judgment, 
and  may  be  damnified  by  it ;  but,  on  the  other  hand,  it  has 
been  insisted,  that  though  the  reversal  restofe  the  blood  and 
land,  it  is  of  no  avail  to  the  executor,  since  the  goods  are 
forfeited  by  the  conviction,  and  not  by  the  attainder,  {g)  An 
[436]  executor  is  likewise  entitled  to  remedies  by  action  of 
deceit,  by  audita  querela^  or  identitate  nomims.  (A) 

He  may  also  sue  in  that  character  in  a  court  of  con- 
science, (t) 

And  by  the  stat.  11  Geo.  3,  c.  19,  s.  15,  above  referred 
to»  {k)  an  executor  of  tenant  for  life,  on  whose  death  any 
lease  determined,  shall  in  an  action  on  the  case  recover  of  the 
lessee  a  just  proportion  of  rent  from  the  last^day  of  payment 
to  the  death  of  such  lessor. 

But  an  executor  has  no  right  to  an  action  for  an  injury  to 
the  person  of  the  testator;  as  for  a  battery,  imprisonment,  or 
the  like :  (J)  nor  for  a  breach  of  promise  of  marriage,  where 
no  special  damage  is  alleged  :  {m)  nor  for  a  prejudice  to  his 
freehold;  as  for  felling  his  wood,  or  cutting  and  carrying 
away  his  grass;  for  wood  and  grass  growing  are  parcel  of 
the  freehold,  (n)  and  consequently  in  such  case  the  heir,  and 

(c)  1  Roll.  Abr.913.  Spurstowv.  Bac.  Abr.  60. 

Prince,  Cro.  Car.  297.  (»)  Dougl.  246. 

(<2)  Williams  v.  Gary,  4  Mod.  404.  (it)  Svpra,  208. 

S.  C.  I  Salk.  12.  Comb.  S.  C.  322,  (/)Com.Dig.Admon.B.18.  Latch. 

323.  S.  C.  1  Ld.  Raym.  40.  3  Bac.  168, 169.  J  Anders.  243.  Le  Mason 

Abr.  98.  V.  Dixon,  Jon.  174. 

(e)  Palgrave  t.  Windham,  Stra.  (m)  Chamberlain  v.  Williamson, 

302.  2  Man.  &  Sel.  408. 

(/)  Lotcb.  167.  (a)  Emerson  v.  Emerson,  1  Ventr. 

{g)  Kiiur  V.  Ayloff,  2  Salk.  295,  187.  Le  Mason  v.  Dixon,  Jon.  174. 

pL  1.  Vi&  4  Bl.  Com.  387.  Off.  Ex.  67,  68. 

(*)  Latch.  167.    Off.  Ex.  71.    3 

c  G 
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not  the  executor,  is  the  party  injured.  Yet,  if  the  lord  of  a 
manor  assess  a  fine  on  a  copyholder  for  his  admittance,  and 
die,  his  executor  may  bring  an  action  for  it :  for  it  does  not 
depend  on  the  inheritance,  but  is  like  a  fruit  fallen,  (o) 

[437]  The  executor  may  also  in  right  of  the  testator  main- 
tain actions,  the  cause  of  which  accrued  after  the  testator's 
death ;  (p)  as  in  case  a  bond  given  to  the  testator  be  forfeited 
after  that  event ;  {q)  or  a  personal  covenant  entered  into  with 
the  testator  be  broken ;  (r)  or  a  debt  on  any  other  species  of 
contract  made  with  him  become  payable ;  (s)  or  his  goods 
be  taken ;  (t)  or  trespass  committed  on  his  leasehold  pre- 
mises; (u)  in  all  these,  and  the  like  instances,  the  executor,  in 
his  representative  capacity,  is  entitled  to  a  remedy  by  action. 

So,  if  the  testator  died  possessed  of  a  term  for  years  in  an 
advowson,  it  vests,  as  we  have  seen,  (to)  in  his  executor ;  and 
therefore,  in  case  of  his  being  disturbed,  he  may  maintain  a 
quare  impedit.  {x)  So  an  executor  may  have  an  action  of  re- 
plevin for  goods  taken  after  the  death  of  the  testator,  (y)  An 
executor  may  also  avow  for  rent  accrued  due  after  that  time, 
as  incident  to  a  reversion  for  years,  which  vested  in  him  in 
that  character,  {z) 

[438]  If  a  defendant  in  execution  on  ajudgmentrecov^^d 
by  the  testator,  escape  after  the  testator's  death,  the  executor 
shall  have  an  action  against  the  sheriff  for  the  escape;  (a)  as 


(o)  3  Bac.  Abr.  92.   Le  Mason  v.  31  b.    Smith  v.  Norfolk,  Cro.  Car. 

Dixon,  Garth.  90.    Shuttleworth  v.  225.  Frevin  v.  Pa^nton,  1  Lev.  250. 

Garnet,  3  Mod.  239.    S.  C.  3  Lev.  (i)  4  Bac.  Abr.  93,  in  note.  94. 

261.  S.  G.  Gomb.  151.  S.  G.Show.  1  Roll.  Abr.  602.  Lane,  80.  Jenkins 

35.    Evelyn  v.  Ghichester,  3  Burr.  v.  Plorobe,  6  Mod.  92. 

1717,  accord.  (i»)  Gom.  Dig.  Admon.  B.  13.  Off, 

(p)  Gom.  Dig.  Pleader,  2  D.  1.  Ex.  70. 

Anon,  3  Leon.  212.  (lo)  Vid^npra,  139. 

(g)  3  Bac.  Abr.  93.    1  Roll.  Abr.  {x)  Off.  Ex.  36. 

602.  ly)Ibid. 

(r)  Off.  Ex.  82.  1 1  Vin.  Abr.  231.  (r)  Gom.Dig.  Admon.B.9.  Wank- 

L.  of  Ni.  Pri.  158.  ford  v.  Wankford,  1  Salk.  302, 307- 

{$)  Kingv.  Stevenson,  1  Term  11  Vin.Abr.204.  Dnncombv.Wal- 

Rep.  487.  Munt  v.  Stokes,  4  Term  ter,  2  Show.  254.    Vide  snpra,  434. 

Rep.  565.  Gom.  Dig.  Pleader,  2  D.  (a)  3  Bac.  Abr.  57.    Off.  Ex.  46. 

1.  3  Bac.  Abr.  94.  Reg.  140.  5  Go.  Godb.  262.  Vide  supra,  436. 
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he  shall  also  in  case  the  defendant  were  in  execution  on  a 
judgment  recovered  by  him  as  executor,  (b) 

So  a  bail-bond  may  be  assigned  to  the  executor  of  a  de- 
ceased plaintiffi  and  he  may  bring  an  action  upon  it :  (c)  or  a 
bill  of  exchange  may  be  indorsed  to  A.  as  executor,  and  he 
may  in  that  character  mdntain  an  action  on  the  bill  against 
the  acceptor,  {d)  And  in  like  manner  an  executor  may  bring 
an  action  on  any  other  contract  made  with  him  in  his  repre- 
sentatiye  capacity,  {e) 

An  executor  may  hold  to  bail  on  an  affidavit  of  his  belief 
of  the  existence  of  the  debt,  for  the  nature  of  his  situation 
will  not  admit  of  his  being  more  positive.  (/)  Therefore,  if 
an  executor  swear  to  the  books  of  the  testator,  and  that  he 
believes  them  to  contain  a  true  account,  and  the  debt  to  be 
still  unpaid,  it  shall  be  sufficient,  {g)  But  an  affidavit  by 
an  executor,  that  the  defendant  was  indebted  to  his  testator 
in  fifty  pounds  as  appears  by  the  testator's  books,  was  held 
defective,  and  common  bail  ordered.  (A)  And  so  was  an  affi- 
davit by  an  executor  of  a  debt  due  to  his  testator,  "  as  ap- 
pears from  a  statement  made  from  the  testator's  books,  by  an 
accountant  employed  by  the  deponent."  (i) 

[4f39]  It  was  formerly  a  general  rule,  that  an  executor,  when 
plainti£P,  should  pay  no  costs,  either  on  a  nonsuit  or  verdict, 
for  he  sued  in  auier  droit,  and  the  law  did  not  presume  him 
to  be  sufficiently  cognizant  of  the  nature  and  foundation  of 
the  claims  he  had  to  assert,  (k)    And  this  was  decided  in 

{b)  Slingsby  v.  Lambert,  1  Roll.  (t)  Rowney  v.  Dean,  1  Price  Rep. 

Bfip.  276.    Wate  v.  Brigffs,  1  Lord  402. 

Raym.  35.    Bonafoua  v.  Walker,  2  (it)  2  Bac.  Abr.  46.    3  Bac.  Abr. 

Term  Rep.  128.  100.  Cro.  Jac.  228.  Anon.  Yelv.  168. 

(c)  Fortes.  370.  1  Roll.  Rep.  63.  Gale  v.  Till,  Garth. 

(d)  King  V.  Stevenson,  1  Term  281.  S.  G.  4  Mod.  244.  S.  G.  3  Lev. 
Rop.  487.  '  375.  Skin.  400.  Portman  v.  Game, 

(e)  Gom.  Dig.  Pleader,  2  D.  1.  Stra.  682.  3  Bl.  Gom.  400.  l^d's 
Cro.  Gar.  685.  Roll.  Abr.  602.  3  Bac.  Practice,  B.  R.  894.  Fetherston  v. 
Abr.  93.  Allybon,  Gro.  Elis.  503.    2  Bulst. 

(/)  Mackenzie  v.  Mackenzie,  1  261.    Jenkins  v.  Plumbe,  1  Salk. 

Term  Rep.  716.  3  Bac.  Abr.  101.  207.  Eaves v.Mocato,f6. 314.  Hawes 

(ff)  1  Cromp.  Prac.  40.  v.  Saunders,  3  Burr.  1586.    Say. 

(A)  1  Cromp.  Prac.  40.   Walrond  Costs,  97. 
v.  Fransham,  Stra.  1219. 

c  c  2 
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many  cases.     But  if  he  resided  abroad  and  commenced  an 
action,  the  court  required  him  to  give  security  for  costs,  al- 
though he  sued  in  the  capacity  of  executor,  (y)    And  where 
a  plaintiff  sued  as  executor  and  was  nonsuited,   upon  evi-' 
dence  given  at  the  trial  that  the  supposed  testator  was  still 
alive:  the  Court  of  King's  Bench  refused  to  allow  costs  to  the 
defendant,  it  appearing  from  affidavits  on  both  sides  to  be  still 
at  least  doubtful  whether  the  supposed  testator  were  living 
or  not.  (r)  But  if  he  might  bring  the  action  in  his  private  ca- 
pacity, there  if  he  failed,  he  was  liable  to  costs;  as  in  an 
action  for  trover  and  conversion  subsequent  to  the  testator*s 
[440]  death  :  («)  Or  if  he  brought  an  action  for  money  belong- 
ing to  the  testator*s  estate,  had  and  received  by  the  defendant 
after  the  death  of  the  testator :  (/)  Or  if  he  brought  an  action 
on  a  bond  executed  to  him  by  the  defendant,  for  securing  a 
debt  due  to  the  testator  by  simple  contract :  (u)  Or  if  he  failed 
by  his  own  mispleading :  (tr)  Or  if  he  brought  a  writ  of  error 
where  he  was  liable  to  costs  in  the  original  action :  (x)  In  all 
these  cases  the  cause  of  action  accrued  to  him  personally ; 
and,  therefore,  like  every  other  plaintiff,  he  was  subject  to 
costs.     Nor  was  he  exempt  by  naming  himself  executor  in 
an  action,  when  there  was  no  necessity  to  do  so ;  otherwise 
he  might  in  all  cases  indiscriminately  evade  the  payment  of 
costs,  (y)     If  in  an  action  at  the  suit  of  the  executor,  the 
defendant  paid  money  into  court,  the  effect  of  it  was  not  to 
make  the  plaintiff  liable  to  pay,  but  only  to  lose  his  costs,  in 
case  he  proceeded,  and  failed  to  recover  a  farther  sum.  (») 


{q)  Chevalier  v.  Finnis,  3  Moore's  row,  2  Term  Rep.  477 • 

Rep.  602.  (tt)  Vide  Cockerill  v.  Kynastoa, 

(r)  Zachariah  v.  Page,  1  Bam.  &  4  Term  Rep.  280. 

Aid.  386.                                          •  (it)  Higgs  v.  Warry,  6  Term  Rep, 

(«)  3  Bac.  Abr.  100.    Savil.  134.  654. 

L8tch.220.  Anon.  I  Ventr.92.  Hutt.  {x)  I  H.  Bl.  Rep.  566. 

78.  Salk.  3,  4.  Bollard  v.  Spencer,  (y)  3  Bac.  Abr.  100.    Jones  v. 

7.  Term  Rep.  358.     Vide  CockeriU  Wilson,  11  Mod.  256.  VideCockenll 

V.  Kyna8ton,4  Term  Rep.  279.  Hoi-  v.  Kynaston,  4  Term  Rep.  280. 

lis  V.  Smith,  10  East,  293.  (z)  3  Bac.  Abr.  100.  Gregg's  case, 

(0  Goldthwayte  v.  Petrie,  5  Term  2  Salk.  596.     Cruchiield  v.  Scott, 

Rep.  234.    Vide  also  Smith  v.  Bar-  2  Stra.  796. 


CHAP.  IV.J  EXECUTORS   AT    LAW.  440 

An  executor  was  subject  to  costs  on  ajudgment  o{  nonpros,  (a) 
And  where  he  knowingly  brought  a  wrong  action,  or  otherr 
wise  was  guilty  of  a  wilful  default,  he  paid  costs  on  a  discon- 
tinuance :  {b)  or  for  not  proceeding  to  trial  according  to 
notice ;  (c)  but  generally  he  was  not  liable  to  costs  in  either 
[441]  of  those  two  cases,  (rf)  Nor  where  he  sued  merely  in 
atUer  droit  was  he  subject  to  costs  on  a  judgment,  as  in  case 
of  a  nonsuit,  (e) 

But  now  by  stat.  3  &  4  Wm.  4,  c.  42,  s.  31,  it  is  enacted, 
"  That  in  every  action  brought  by  any  executor  or  adminis- 
trator in  right  of  the  testator  or  intestate,  such  executor  or 
administrator  shall,  unless  the  court  in  which  such  action  is 
brought,  or  a  judge  of  any  of  the  said  superior  courts  shall 
otherwise  order,  be  liable  to  pay  costs  to  the  defendant  in 
case  of  being  nonsuited,  or  a  verdict  passes  against  the 
plaintiff,  and  in  all  other  cases  in  which  he  would  be  liable, 
if  such  plaintiff  were  suing  in  his  own  right  upon  a  cause  of 
action  accruing  to  himself,  and  the  defendant  shall  hav^ 
judgment  for  such  costs,  and  they  shall  be  recovered  in  like 
manner. 

The  statute  has  been  held  retrospective,  but  where  the 
plaintiff  has  taken  no  steps  since  the  statute,  his  situation  as 
to  costs  is  not  altered  thereby,  (ee)  So  where  an  action  was 
commenced  by  an  executrix  before,  though  not  tried  until 
after  the  passing  of  the  statute,  it  was  held,  that  a  successful 
defendant  was  entitled  to  costs,  (f) 

In  the  discretion  vested  in  the  court  by  the  act  to  ex- 
onerate a  plaintiff  administrator  from  costs,  the  court  refused 


(a)  Tidd's  Prac.  B.  R.  379,  380,         (d)  Baynbam  v.Matthew8,a  Stra. 
895.   Ca.Pr.  C.  B.  14,  157,  158.  871.  Barnes,  133.  Bennetv.Goker, 
Hawes  v.  Saunders,  3  Burr.  1584.  4  Burr.  1927.  Say.  Costs,  96,  97. 
Hiffgs  v.  Warry,  6  Term  Rep.  654.         (e)  Tidd's  Prac.  B.  R.  694.  Ben- 

(b)  Tidd's  Prac.  B.  R.  606,  607,  net  v.  Coker,  4  Burr.  1928.  Barnes, 
895.    Ca.  Pr.  C.  B.  79.    Harris  v.  130.  Booth  v.  Holt,  2  H.  Bl.  277. 
Jones,  3  Burr.  145 1 .  S.  C.  1  Bl.  R^.         (ee)  Pickup  r.  Wharton,  2  Cromp. 
451.  &  Mees.  401.  S.  C.  4  Tyrw.  224. 

(c)  Ca.  Prac.  C.  B.  158.    Hawes         (/)  Grant  v.  Kemp,  2  Cromp,  & 
v.  Saunders,  3  Burr.  1585.  1  H.  Bl.  Mees.  636. 

217. 
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it^  where  the  defendant  obtained  a  verdict  by  shewing  his 
discharge  under  the  Insolvent  I>ebti6r^8  Act.  {ff) 

It  is  not  necessary  for  the  executor  or  administrator  of  an 
attorney  to  deliver  a  bill  of  costs  for  business  done  by  the 
deceased  before  the  commencement  of  an  action ;  for  the  stat* 
S  Geo.  2^  c.  2S,  s.  23,  is  confined  to  actions  brought  by  the 
attorney  himself,,  and  extends  not  to  his  personal  representa- 
tive, (g)  And  the  Court  of  Common  Pleas  will  not  suffer  such 
a  bill  to  be  taxed,  (gg)  But  in  the  Court  of  King's  Bench  the 
practice  is  different ;  for  there  the  bill  may  be  referred  to  be 
taxed,  on  the  defendant's  undertaking  to  pay  what  Is  due.  (A) 
Yet  where  an  attorney  delivered  his  bill,  and  after  his 
death  application  was  made  to  tax  it,  and  above  a  sixth 
part  was  taken  off*;  on  motion  that  the  executrix  may  pay  the 
costs,  the  court  held  her  not  to  be  liable,  since  the  act  im- 
poses them  on  the  attorney  or  solicitor  only,  and  an  executor 
is  not  to  blame  if  he  stand  on  the  testator's  bill,  or  make  out 
one  from  his  books,  (i) 

Where  the  plaintiff"  dies  after  final  judgment,  and  before 
[44@]  execution,  his  executor  or  administrator  shall  sue  exe- 
cution by  scire  facias,  (k)  If  after  ^  fieri  facias  sued  out  the 
plaintiff*  die,  the  sheriff  deriving  his  authority  from  the  writ 
may  levy  the  money,  and  may  pay  it  to  the  executor ;  or  in 
case  the  plaintiff  died  intestate  it  shall  be  brought  into  court, 
and  remain  there  until  administration  be  committed,  when 
the  administrator,  on  producing  the  grant,  shall  receive  it.  {k) 
So  if  under  n  fieri  facias  the  goods  are  seised,  and  the  plain- 
tiff die  before  sale,  and  then  the  goods  are  sold,  the  executor 
or  administrator  shall  have  the  money ;  nor  shall  it  be  a  suffi- 


r,% 


)  Engler  v.  Twisden,  2  Bing.  Imp.  K.  B.  482. 

263.  (0  Tidd'6  Prac.  B.  R.  919.  Wilsoa 

ig)  Tidd's  Prac.  B.  R.  919.  1  Bar-  v.  Poole,  2  Stra.  1056.  Say.  Ckwts, 

nard,  E.  B.  433.    Andr.  276.    Ca.  327. 

Prac.  C.  B.  58.  (*)  Com.  Dig.  Execution.  R    2 

(^^)'ndd'8Prac.B.R.919.  Barnes,  Inst.  395.    See  Udd's  Prac.  B.  R. 

119,  122.  1056. 

,     (A)  Tidd*8  Prac,  B.R.91 9.  Gregg's  (it)  Clerk    v.  Withers,  6  Mod. 

case,  1  Salk.  89.    Weston  v.  Poole,  297.   Nov,  73.  Dyer,  76  b.  Tidd's 

2  Stra.  1056.  Say.  Costs,  324,  325.  Prac.  B.  R.  932,  933. 
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cient  retmti  to  state  that  the  plaintiff  is  dead,  for  that  is  no 
abatement  of  the  writ,  (l) 

At  common  law  the  death  of  the  plaintiff  at  any  time  be- 
fore final  judgment  abated  the  suit;  but  by  stat.  17  Car.  2, 
e.  8j  if  either  party  die  between  verdict  and  judgment,  his 
death  shall  not  be  alleged  for  error,  so  as  the  judgment  be 
entered  within  two  terms  after  the  verdict,  (m)  In  the  con- 
struction of  this  statute  it  has  been  holden,  that  the  party's 
death  before  the  assizes  is  not  remedied ;  but  if  he  die  after 
the  assizes  are  commenced,  although  before  the  trial,  that 
[443]  case  is  within  the  act,  for  being  remedial  it  shall  be 
construed  liberally,  (n)  The  judgment  on  this  statute  is  en- 
tered as  if  the  party  were  alive,  (o)  and  it  must  be  entered, 
or  at  least  signed,  {p)  within  two  terms  after  the  verdict. 
But  there  must  be  a  sdre  faciei  to  revive  it,  before  execu- 
tion can  be  taken  out :  {q)  and  such  scire  facuu^  pursuing 
the  form  of  the  judgment,  should  be  general,  as  on  a  judg- 
ment recovered  by  or  against  the  party  himself,  (r) 

By  a  subsequent  statute  {s)  if  the  plaintiff  die  after  inter- 
locutory, and  before  the  final  judgment,  the  action  shall -not 
abate,  if  such  action  might  originally  have  been  sued  by  his 
executor  or  administrator ;  but  the  executor  or  administrator 
may  have  a  sdre  facias  against  the  defendant;  or,  if  he  die 
after  such  interlocutory  judgment,  against  his  executor  or  ad- 
ministrator. And  if  the  defendant,  his  executor  or  adminis- 
trator, appear,  and  shew  no  cause  to  arrest  the  final  judg- 
ment, or  on  a  sdre  facias  or  two  nihils,  make  default,  a  writ 
of  inquiry  shall  go,  and  being  executed  and  returned,  judg- 
ment final  shall  be  given  against  the  defendant,  or  against 
his  executor  or  administrator.     This  statute  has  been  held 

(0  Clerk    V.  Withera,  6   Mod.  7  Term  Rep.  31. 

297.    Cleve  v.  Vere,  Cro.  Car.  459.  (o)  Weston  v.  James,  Salk.  42« 

Harrison  v.  Bowden,  1   Sid.  29.  Ip)  1  Sid.  385.    Barnes,  261. 

2  Lord  Raym.  1073.  (q)  Earl  v.  Brown,  1  Wils.  302. 

(m)  Tidd'a  Prac.  B.  R.  842, 1052,  (r)  Colebeck  v.  Peck,  2  Ld.Raym. 

1053.  1280. 

(n)  Tidd'sPrac.  B.R.842.  Anon.  (s)  Stat  8  &  9  W.  3,  c.  11,  s.  6, 

1  Salk.  8,  and  vide  2  Ld.  Raym.  Vide  Cora.  Dig.  Admon.  (G),  and 

1415,  in  note.  Jacobs  v.  Miniconi,  Hollingshead's  case,  1  P.Wms.  744. 
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not  to  extend  to  cases  where  the  party  dies  before  inlerlooa* 
tory  judgment,  although  it  be  after  the  expiration  of  the  rule 
to  plead.  (/) 

Where  ekher  party  dies  after  interlocutory  judgment,  and 
before  the  execution  of  the  writ  of  inquiry,  the  scire  facias  on 
[444]  this  statute  ought  to  be  for  the  defendant,  or  his  eiEecti- 
tor  or  administrator,  to  shew  caose  why  the  damages  should 
not  be  assessed^  and  recovered  against  him,  (ti)  and  to  hear 
the  judgment  of  the  court  thereupon,  {w)  But  where  the 
death  happens  after  the  writ  of  inquiry  is  executed,  and  be- 
fore the  return,  the  scire  facias  must  be  to  show  cause  why 
the  damages  assessed  by  the  jury  should  not  be  adjudged  to 
the  plaintiff  or  his  executor  or  administrator,  {x) 

The  judgment  on  this  statute  is  not  entered  for  or  against 
the  party  himself,  as  on  the  stat.  17  Car.  S,  but  for  or  against 
his  executor  or  administrator.  (^)  And  where  the  defendant 
dies  after  interlocutory  and  before  final  judgment,  two  writs 
o{  scire  facias  must  be  sued  out,  before  he  can  have  an  exie- 
cution  ;  one  before  the  final  judgment  is  signed,  in  order  to 
make  the  executor  or  administrator  a  party  to  the  record ; 
the  other  after  final  judgment  is  signed,  in  order  to  give  him 
an  opportunity  of  pleading  no  assets,  or  any  other  matter  of 
defence ;  for  it  were  unreasonable  that  the  situation  of  the 
executor  or  administrator  should  be  worse,  where  the  party 
deceased  died  before  the  final  judgment  was  signed,  than  it 
would  have  been  if  his  death  had  been  subsequent.  {») 

Whether  an  executor  of  a  deceased  partner  nmst  or  can 

[445]  join  with  the  survivor  in  an  action  for  goods  carried 

away,  or  money  had  and  received  in  the  testator*s  lifetime,  I 

have  already  stated  to  have  been  a  matter  of  some  doubt; 

but  it  seems  now  settled,  that  the  latter  must  sue  alone,  as 

the  remedy  survives,  although  there  be  no  survivorship  of  the 

duty,  (o) 

(0  Tidd's  Prac.  B.  R.  1065.  Wal-  Wile.  243,  and  vide  Executors  of 

lop  V.  Irwin,  1  Wils.  315.  Wright  v.  Nutt,  1  Term  Rep.  388. 
(it)  Lil.  Entr.647.  (y)  Weston  v.  James,  1  Salk.42. 

(w)  Smith  V.  Harman.  6  Mod.  1 44.         (r)  Say.  Rep.  266. 
(«)  Goldijworthy  v.  Southcote,  I         (a)  Supra,  155,  156,  163. 
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Before  die  sUt  38  Geo.  S»  c.  87,  an  infant  of  Ihe  age  of 
seventeen 'waa  capable  of  taking  out  probate,  and  therefore 
of  maintaining  an  action  as  executor ;  but,  during  his  mi- 
nority, he  was  obliged  to  sue  by  guardian,  or  prochein  amy  ; 
and  could  not  sue  by  attorney. 

But  asi  by  this  statute,  probate  shall  not  be  granted  (o  him 
tiH  he  shall  hare  attained  the  full  age  of  twenty-one  years ; 
he  cannot  in  his  representative  capacity  sustain  an  action 
before  that  period. 

If  a  married  woman  be  executrix,  the  husband  cannot 
sue  in  right  of  the  testator  without  the  wife,  {b) 

An  executor  named  during  the  minority  of  another^  has 
the  same  right  to  bring  actions  as  an  absolute  executor,  (c) 

[446]  As  executors,  in  their  representation  of  the  testator^ 
make  but  one  person,  they  must  all  join  in  the  bringing  of 
actions  in  his  right ;  {d)  although  some  have  omitted  to  prove 
the  will,  or  have  even  refused  before  the  ordinary,  {e) 

If  an  infant  be  co-executor  with  other  persons  of  full  age, 
.  he  must,  I  apprehend,  join  with  them  in  an  action,  and  they 
shall  altogether  sue  by  attorney ;  for  such  was  the  law  be- 
fore the  statute  with  regard  to  an  infant  under  the  age  of 
seventeen.  (/) 

If  A.  and  B.  be  appointed  executors,  and  A.  refuse  to  join 
'  in  such  action,  B.  may  commence  the  action  in  the  names  of 
them  both;  and  then,  on  summoning  A.,  there  shall  be 
judgment  of  severance :  that  is  to  say,  that  B.  shall  sue 
alone ;  or  on  A.'s  default  on  the  summons,  there  shall  be 
the  same  judgment ;  and  B.  then  may  proceed  in  the  action, 
and  recover  in  his  own  name  only :  otherwise,  a  co-executor 
by  collusion  with  the  debtor  might  prevent  his  being  sued  for 

(6)  Com.  Dig.  Admon.  D.    Off.  37.  Swallow  v   Emberson,  1  Lev. 

Ex.  207.  208.  161.     Vide  supra,  41,  45. 

(c)  Com.  Dig.  Admon.  F.  Semb.  (/)  3  Bac.  Abr.  618.  1  Roll.  Abr. 

Off.  Ex.  213, 216.  288.    Cro.  Eliz.  278.  2  Saund.  Fox- 

{d)  3  Bac.  Abr.  32.    Off.  Ex.  42,  wist  v.  Tremaine,  212,  213.   S.  C. 

95,  100.  Godolph.  134.  1  Ventr.  102.    S.  C.  1  Sid.  449. 

(«)  Off.  Ex.  42.  Com.  Dig.Abate-  Coan  v.  Bowles,  Carth.  124. 
ment,  E.  13.  Pleader,  2  D.  I.  9  Co. 
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the  debt,  (g)  By  the  death  of  the  party  severed,  the  writ 
ghall  not  abate.  (A)  Nor,  if  he  live  till  judgment,  can  he 
sue  out  execution,  because  the  recovery  is  in  the  name  of  the 
other  executor  alone,  (t) 

[447]  If  a  judgment  be  recovered  by  two  executors,  and 
the  one  prays  a  capias,  nnd  the  other  a  Jieri  facias ;  it  has 
been  said  the  capias  shall  be  awarded  as  most  beneficial  fixr 
the  estate.  (Jc) 

By  the  stat  S5  Ed.  3,  c.  5,  the  executor  of  an  executor  19 
put  on  the  same  footing,  in  regard  to  the  bringing  of  ac- 
tions, as  an  immediate  executor.  (Q 

An  executor  de  son  tort  is  not  entitled  to  bring  any  action 
in  right  of  the  deceased.  As  he  comes  in  by  wrong,  he  is 
liable  to  all  the  trouble  of  an  executorship,  without  any  of  its 
privileges.  (i») 

An  administrator  may,  in  right  of  his  intestate,  maintain 
actions  in  the  same  manner  as  an  executor  in  right  of  his 
testator.  (»)  And  the  statute  of  limitations  does  not  com- 
mence running  against  him,  but  from  the  time  of  granting 
the  letters  of  administration,  (nn) 

All  special  and  limited  administrators  likewise  may  main- 
tain actions  in  right  of  their  respective  intestates.  And,  in- 
deed, the  principle  on  which  the  ordmary  has  the  power  of 
granting  such  administrations,  is,  that  there  may  be  a  person 
capable  of  recovering  property  belonging  to  the  estate,  (o) 

[448]  If  an  administrator  durante  minoritaie,  bring  an  ac- 
tion and  recover,  and  then  his  administration  determine  by 


(g)  3  Bac.  Abr.  33.  Price  v.  Pack-  (m)  2  Bl.  Com.  607.   Walker  r. 

burst,  Cro.  Car.  420.  2  RoU.  Abr.  Woolaston,  2  P.  Wms.  583,  nde 

98.  Off.  Ex.  98,  99.  sf^a,  366. 

(h)  ilium.  Cro.  Eliz.  652.  Co.  litt  (n)  Com.  Dig.  Admon.  B.  13. 

139.  Off.  Ex.  269. 

(t)  Off.  Ex.  105,  106.  ifin)  Murray  v.  £.  I.  Comp.    5 

(k)  3  Bac.  Abr.  33,  in  note.  Fos-  Bam.  ^  Cress.  204. 

terv.  Jackson,  Hob.  61.  FtcfeHud-  (0)  Walker  v.  Woolaston,  2  P. 

son  V.  Hudson,  1  Atk.  460.  Wms.  576.  6  Co.  67,  b. 

(Q  Ft(2eOff.£x.257.  Godb.262. 
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the  executor's  coming  of  age,  such  executor  may  have  a  scire 
facias  on  the  judgment,  (p) 

So  if  such  administrator  obtain  judgment,  he  may  bring  a 
scire  facias  against  the  bail,  nor  can  they  object  that  the  ex- 
ecutor has  attained  the  age  of  twenty-one  years ;  for  the  re. 
cognizance  is  to  the  administrator  himself  by  name,  {q)  Bu^ 
it  seems  to  be  a  question  whether  in  such  case  he  or  the  ex- 
ecutor shall  sue  out  execution  on  the  judgment,  (r) 

If  there  be  several  administrators,  they  must,  like  co-exe- 
cutors, all  join  in  an  action,  {s) 

An  administrator  de  bonis  non^  claiming  by  title  para- 
mount, could  not  at  common  law  have  a  scire  facias,  or 
otherwise  proceed  on  a  judgment  recovered  by  an  executor, 
or  administrator,  (i)  But  now  if  a  judgment  after  verdict 
be  recovered  by  an  executor  or  administrator,  in  such  case 
an  administrator  de  bonis  non  is  by  stat.  17  Car,  2,  c.  8,  en- 
titled to  sue  a  scire  facias,  and  take  out  execution  on  such 
[440]  judgment.  If  the  executor  or  administrator  die  after 
suing  out  the  writ  of  execution  and  before  the  return  of  it, 
the  administrator  de  bonis  non  is,  by  the  equity  of  that  act, 
permitted  to  perfect  the  execution  thus  commenced,  for  the 
right  is  devolved  upon  him.  (ti)  And  in  such  case,  if  the 
sheriff  return  a  seizure  of  goods  to  the  value,  but  that  they 
remain  in  his  hands  pro  defeetu  emptorem,  the  administra- 
tor de  bonis  non  may  sue  out  a  venditioni  exponas,  or  dis^ 
iringas  nuper  vice  comitem.  (tv)  If  at  the  time  of  the  execu- 
tor's or  administrator's  death  the  money  be  levied,  it  shall  be 

(p)  3  Bac.  Abr.  18.  1  Roll.  Abr.  Goth,  t^.  680.  Cro.  Jac.  4.  1  RolL 

888,  889.  Cro.  Car.  127.  Hatton  v.  Abr.  890.    Norgatc  v.  Snape,  Wm. 

Mascal,  I  T>ev.  181.   Cok6  v.  Hod-  Jones,  214.  Snapev.  Norgate,  Cro. 

ge«,  1  Vcm.  25.  Car.  167.  Tidd's  Prac.  B.  R.  1057. 

Iq)  3  Bac.  Abr.  18.    Eubrin  v.  (»)  Com.  Dig.  Admon.  G.  Clerk 

ManpessoD,  2  Lev.  37.  v.  Withers,  1  Salk.  322.   S.  C.  6 

(r)  Ibid.  2  Lev.  37.  Mod.  290.  S.  C.  2  Ld.  Raym.  1072. 

(s)  Com.  Dig.  Abatement,  E.  14.  Vide  1  Sid.  29. 

Pleader,  2  D.  10.  (w)  Qerk  v.  Withers,  1  Salk.  323. 

(/)  Com.  Dig.  Admon.  G.    Levet  S.  C.  6  Mod.  295,  297,  298,  299. 

V.  Lewkenor,  Moore,  4.    Yate  v.  S.  C.  2  Ld.  Raym.  1074. 
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brought  into  court,  and  the  ad9iinistrator  de  bonis  twn,  on 
producing  the  letters  of  administration,  shall  be  entitled  to 
receive  it.  («)  But  if  an  executor  bring  a  scire  facias  on  a 
judgment,  or  recognizance,  and  get  judgment  qudd  habeai 
executionem,  and  die  intestate,  the  administrator  de  bams 
non  must  bring  a  scire  facias  on  the  final  jndgment,  and 
cannot  proceed  in  the  judgment  on  the  scire  facias,  (y) 
The  statute  extends  only  to  judgments  after  verdict,  {z)  On 
any  other  judgment  obtained  by  the  executor  or  administra* 
tor,  the  administrator  de  bonis  non  shall  not  have  a  scire  fa- 
eias  for  want  of  privity,  but  must  resort  to  his  remedy  at 
common  law,  by  an  action  of  debt  de  novo  for  the  same  de- 
[450]  mand,  as  administrator  to  the  first  testator  or  intes- 
tate, (a)  Yet  even  on  a  judgment  by  default,  if  the  executor 
or  administrator  sue  out  execution  and  die  when  the  goods 
are  in  the  hands  of  the  sheriff*,  and  consequently  the  writ  is 
completely  executed,  the  administrator  de  bonis  non  shall 
have  the  money  brought  into  court,  and  on  shewing  the^ant 
it  shall  be  paid  over  to  him.  (b)  Or  if  the  judgment  by  de- 
fault be  for  goods  taken  out  of  the  execut6r*8  or  administra- 
tor's own  possession,  his  executor  or  administrator  shall  have 
a  scire  facias  upon  it,  and  account  for  them  to  the  adminis- 
trator de  bonis  non.  (c) 

In  case  a  party  die  seised  of  a  rent-service,  rent-charge, 
rent-seek,  or  fee-farm,  in  fee-simple,  fee-tail,  or  per  auter 
vie  in  the  lifetime  of  cestui  que  vie,  the  common  law  afforded 
no  remedy  to  recover  the  arrears  due  at  the  time  when  the 
owner  of  such  rents  died.  It  was  therefore  enacted  by  the 
Stat.  82  Hen.  8,  c.  37,  (d)  that  the  executors*  and  administra- 

(x)  Ibid.  6  Mod,  299,  300,  ib.   2  v.  Gough,  680.  Gro.  Jac.  4.  Yaites 

Ld.  Rayxn.  1074, 1076.  v.  Gough,  Yelv.  33.    5  Co.  9,  b. 

(y)  Tidd'8  Prac.  B.  R.  1068.  Tre-  (6)  Qcrk  v.  Withers,  6  Mod.  299, 

viban  v.  Lawrence,  2  Ld.  Raym.  300. 

1049.  (c)  Yaites  v.  Gough,  Yelv.  33. 

(z)  Clerk  v.   Withers,   6   Mod.  (rf)  Vide  3  Bac.  Abr.  91.    2  Bac. 

296,  297.  Abr.  282,  in  note.  4  Burn.  Eccl.  L. 

(a)  See  Com.  Diff.  Admon.  G.  268. 
Levetv.Lewkenor,  Moore,4.  Yaites 
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tors  of  tenants  in  fee,  fee^tail,  or  for  life,  of  such  rents,  may 
have  an  action  of  debt  for  all  such  arrears,  or  may  distrain 
for  the  same  upon  the  lands  chargeable,  so  long  as  they  re- 
main in  the  possession  of  the  tenant  who  ought  to  have  paid 
the  rents;  or  of  any  other  person  claiming  under  him  by  pur« 
chase,  gift,  or  descent.  The  statute  also  provides,  that  a 
tenant  per  outer  vie,  his  executors  and  administrators,  may, 
after  the  death  of  cestui  que  vie,  have  an  action  of  debt,  or 
[451]  may  distrain  for  such  arrears  incurred  in  the  lifetime  of 
cestui  que  vie. 

Before  the  passing  of  this  act,  the  inconvenience  did  not 
exist  to  the  same  extent,  in  regard  to  the  executor  of  tenant 
for  Ills  own  life,  or  to  the  executor  of  tenant  per  auter  vie 
after  the  death  of  cestui  que  vie:  for  by  the  common  law  an 
executor  in  either  of  those  cases  had  a  remedy,  by  action  of 
debt,  for  the  arrears  of  rent  which  had  accrued  in  the  life- 
time of  the  testator,  (e)  But  it  has  been  adjudged,  that  the 
statute  being  remedial  applies  to  the  executors  of  all  tenants 
for  life ;  not  merely  to  such  executors  as  previously  to  the 
statute  had  no  remedy  whatever,  but  also  to  those  who  were 
entitled  to  an  action  of  debt,  to  whom,  therefore,  it  gives 
merely  the  additional  remedy  of  distress,  {f)  Yet,  although 
the  executors  of  all  tenants  for  life  be  authorized  by  the  sta- 
tute to  distrain  for  such  arrears,  {g)  it  seems  that  rent  reserved 
on  a  lease  for  years  is  not  within  its  provisions,  inasmuch  as 
the  landlord  is  not  tenant  in  fee,  fee-tail,  or  for  life,  of  such 
a  rent ;  and  the  executors  of  such  tenants  only  are  mentioned 
in  the  act.  (/i)  However,  in  trespass,  where  it  appeared 
the  defendant  had  distrained  the  plaintiflTs  goods  for  rent 
due  to  his  testator  on  a  lease  for  years,  Lee,  C.  J.  held  it  to 
be  comprehended  by  the  statute,  and  the  defendant  obtained 


(tf)  Haig.  Co.  Litt.  162»  note  4.  Sed  vide  Cro.  Car.  471. 
Gilb.  L.  of  Distress,  3d  edit.  33.  {3)  Hool  v.  Bell,  1  Ld.  Raym.  172. 

(/)  Harg.  Co  Utt.  162,  b.  note.         (A)  L.  of  Ni.  Pri.  5th  edit.  57. 

Hool  V.  Bell,  i  Ld.  Raym.  172.  Cro.  Gilb.  L.  of  Distress,  3d.  edit  34. 

Eliz.  322.    L.  of  Ni.  Pri.  5th  edit.  Prescott  v.  Boucher,  3  Bam.  &Adol. 

55.  Gilb.  L.  of  Distress,  3d  edit.  33.  849. 
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a  verdict,  (t)  This  decision  was  at  nisi  prius,  and  does  not  ap- 
pear to  have  been  approved  oTin  later  cases,  (ft) 

Nor  does  the  statute  extend  to  the  executor  of  the  grantee 
of  a  rent^harge  for  a  term  of  years,  if  he  so  long  live ;  (Jc) 
nor  to  copyhold  rents,  but  only  to  rents  out  of  free  land.  (/) 

But  the  executor  of  an  executor  is  held  to  be  within  the 
equity  of  this  statute,  (m) 

An  executor  may  also  prove  a  debt  due  to  the  testator 
under  a  commission  of  bankruptcy.  (») 

A  commission  was  taken  out  by  an  executor  before  he  had 
obtained  probate.  Probate  was  afterwards  obtained  on  the 
5th  of  March,  1817,  and  the  adjudication  of  the  bankruptcy 
was  on  the  8th  of  March  following,  and  the  commission  was 
held  valid,  (o) 

In  case  a  commission  has  been  superseded,  the  executors 
of  the  party,  against  whom  it  issued,  may  take  out  a  com- 
mission for  a  debt  due  to  him ;  but  if  it  has  not  been  super- 
seded, they  have  no  such  right ;  for  the  debt  having  vested 
in  his  assignees,  the  executors  are  incapable  of  being  the 
petitioning  creditors,  (p) 

Executors,  in  their  representative  character,  may  sign  a 
bankrupt's  certificate,  (q)  And  even  where  the  bankrupt's 
[453]  father,  being  principal  creditor,  chose  himself  sole 
assignee,  and  dying  intestate^  the  bankrupt,  as  his  represen- 
tative, chose  himself  assignee,  and  signed  his  own  certificate, 
it  was  held  regular,  (r)  But  an  executor,  who  has  also  a 
claim  in  his  own  right,  cannot  sign  in  both  capacities,  (s) 

If  a  bankrupt's  estate  pay  a  clear  dividend  of  ten  shillings 


(0  Powel  V.  Killick,  at  Westmin-  Rep.  610. 

ster,  M.  26  Geo.  2.  (o)  Ex-parte  Paddy  m re Drakely, 

(••)  Prescott  V.  Boucher,  3  Barn.  3  Madd.  Rep.  24 1,  and  see  Rogers 

&  Adol.  849.  V.  James,  2  Marshall,  425. 

(*)  L.  of  Ni.  Pri.  5th  edit.  67.  (p)  Ew-parte  Goodwin,  I  Atk.  100. 

tj)  2  Bac.  Abr.  282,  in  note.  Ap-  (q)  Whitmarsh's  B.  L,  2d  edit. 

pleton  V.  Doily,  Yelv.  135.  Bed  vide  356.  1  Atk.  85. 

Garth.  91.  (r)  Ibid,  Green,  260. 

(m)  Off.  Ex.  258.  (f)  Ex-parteSaxiBmtTez,  1  Atk.  85. 

(n)  EX'parte  English,  2  Bro.  Ch. 
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in  the  pounds  and  be  obtain  his  certificate  under  the  Com- 
mission,  bis  representatives  are  entitled  to  the  allowance,  (t) 

By  the  stat.  19  Geo.  2,  c.  S7,  s.  4,  it  is  enacted^  that  in  case 
an  assurer  shall  die,  his  executors  or  administrators  may 
make  re-assurance  to  the  amount  before  by  him  assured,  pro- 
vided it  be  expressed  in  the  policy  to  be  a  re-assurance :  and 
thus  a  fund  may  be  secured  to  satisfy  the  insured  in  case  of 
a  loss,  without  its  falling  on  the  estate  of  the  deceased. 

Incase  of  the  death  of  a  person  insured  against  firci  the 
policy  of  insurance  and  interest  therein  shall  continue  to  his 
heiri  executory  or  administrator  respectively,  to  whom  the 
property  insured  shall  belong,  provided,  before  any  new 
payment  be  made,  such  heir,  executor,  or  administrator  shall 
procure  his  right  to  be  indorsed  on  the  policy  at  the  office, 
or  the  premium  be  paid  in  the  name  of  the  heir,  executor,  or 
administrator,  (tt) 


[454]  SECT.  II. 

Of  remedies  far  executors  and  administrators  in  equity. 

An  executor  or  administrator,  is  also  entitled  to  all  the  equi- 
table interests  of  the  deceased,  and  may,  in  his  representa- 
tive capacity,  enforce  them  in  a  court  of  equity,  (a) 

Such  interest  vested  in  the  testator  shall  vest  in  the  exe- 
cutor, although  he  be  not  named  :  as  if  a  legacy  be  given  to 
A.,  and  if  he  die  under  age,  to  B.  and  C,  or  the  survivor  of 
them:  and  first  B.  die,  then  C,  and  lastly  A.  die  under  age, 
the  legacy  shall  be  decreed  to  the  executor  of  C.  who  sur- 
vived B.  (6) 

(0  Whitmarah's  B.  L/  2d  edit.  (a)  FtWe  Com.  Dig.  Chancery,  2 

351.    EW'parte  Calcot,  1  Atk.  208,  B.  1.  3  G.  1. 

209-  S.  C.  3  Atk.  814.  (b)  Com.  Dig.  Chancery,  3  G. 

(tf)  Fvk  on  Insurance,  449,  5th  Anon,  2  Ventr.  347. 
ed. 
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Partners  in  trade  are  interested  in  the  whole  stock  and 
effects,  not  merely  in  that  particular  stock  in  being  at  the 
time  of  entering  the  partnership,  but  continue  so  through  all 
its  changes.  In  case  of  the  death  of  one  partner,  his  inter- 
est, as  we  have  seen,  (c)  at  law  vests  in  his  representatives, 
and  shall  not  survive  to  the  other,  although  the  legal  remedy 
survive :  in  equity,  the  survivor  is  regarded  as  a  trustee  for 
them,  on  which  footing  the  account  shall  be  taken,  nor  any 
thing  considered  as  his  share  till  after  it ;  inasmuch  as  the 
[4s55]  property  in  the  stock  continues  in  such  representatives: 
and  they  have  a  specific  lien  upon  it,  although  the  survivor 
should  afterwards  die,  or  become  bankrupt,  (d)  The  repre- 
sentatives of  a  deceased  partner,  or  the  assignees  of  a  bank- 
rupt partner,  are  not,  strictly  speaking,  partners  with  the 
survivor,  or  the  solvent  partner ;  but,  in  either  case,  that 
community  of  interest  still  subsists,  which  is  necessary  till 
the  affairs  are  wound  up,  and  which  requires  that  what  was 
partnership  property  before,  shall  continue  so  for  the  par- 
pose  of  distribution,  according  to  the  rights  of  the  part- 
ners, (e) 

If,  pending  a  suit,  the  plaintiff  die,  his  executor  may  con- 
tinue it  by  bill  of  revivor,  and  have  the  full  benefit  of  the  pro- 
ceedings, (f) 

The  executor  of  a  person  having  written  private  letters  to 
J.  S.  may  maintain  a  bill  in  equity  to  restrain  J.  S.  or  his 
representatives  from  publishing  them  without  the  leave  of  die 
plaintiff,  (g) 

If  the  executor  find  the  affairs  of  the  testator  so  compli- 
cated, as  to  render  the  administering  of  the  estate  unsafe, 
he  may  institute  a  suit  against  the  creditors,  for  the  purpose 
of  having  their  several  claims  adjusted  by  the  decree  of  the 
court*  (A)    But  such  bill  will  not  entitle  him  to  an  injunc- 

(c)  Sunra,  151,  156, 163.  (ff)  Thomson  v.  Stanhope,  AmbL 

(d)  West  V.  Skip,  1  Ves.  242.  737. 

(e)  EW'parte  Williams,  11  Ves.  (h)  Com.  Dig.  Chancery,  3  G.  6. 
jun.  5.  2  Fonbl.  2d  edit.  408,  note  (t).  Boc- 

(/)  Mitf.  63, 64.  cle  v.  Atleo,  2  Vcm.  67. 
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tion  to  restrain  any  creditor  from  proceeding  against  him  at 
law :  for  that  purpose^  it  is  necessary  that  there  be  a  suit 
and  decree,  by  and  on  behalf  of  the  creditors  of  the  tes- 
tator, (f ) 

A  decree  against  him  in  such  suit  to  account  is,  however, 
sufficient  to  ground  such  an  application ;  and  therefore,  if 
after  such  decree  a  creditor  of  the  testator  proceed  at  law, 
[456]  the  executor  may  move  that  the  creditor  may  be  re* 
strained  from  thus  proceeding,  and  be  directed  to  come  in 
under  the  decree,  and  prove  his  debt  before  the  Master  with 
the  other  creditors  of  the  testator ;  but  an  affidavit  by  the 
executor,  that  he  had  paid  all  the  assets  into  court,  is  indis* 
pensably  necessary  to  support  the  motion,  and  such  creditor 
shall  be  allowed  the  costs  of  his  proceedings  at  law  before 
actual  notice  of  the  decree,  {k)  If  he  proceed  at  law  after 
such  notice,  he  shall  be  subject  to  the  costs  of  the  subse- 
quent proceedings.  (/)  If  the  creditor  proceeding  at  law  has 
recovered  a  judgment  cle  bonis  iettatoris,  the  court  will  re- 
strain him  from  taking  out  execution ;  but  if  he  has  ob- 
tained a  verdict,  which  will  entitle  him  to  a  judgment  de 
bonis  propriis  against  the  executor,  the  court  will  not  re- 
strain him  from  proceeding  at  law  against  the  executor  per-  . 
sonally.  (m) 

However,  in  a  later  case,  where  after  a  decree  for  the  ad- 
ministration of  assets,  an  executor  pleaded  a  false  plea  to  an 
action  brought  against  him  by  a  creditor  of  the  testator,  in 
order  .that  he  might  have  an  opportunity  to  apply  for  an  in- 
junction to  restrain  the  action.  Sir  J.  Leach,  V.  C,  granted 
the  injunction,  and  said,  he  considered  the  law  to  be  settled 


(f)  2  Fonbl.  ibid.  Rash  v.  Higgs,  the  same  term  before  Lord  Eldon, 

4  Ve«.  jun.  638.  C.    See  also  Kenyon  v.  Wortbing- 

(k)  Grilpin  v.  Lady  Soutbampton,  cod,  Dick.  Rep.  668. 

18  Ves.  469,  and  see  Jackson  v.  (m)  Terrewest  v.   Featberby,   2 

Leaf,  1  Jac.  &  Walk.  229.  Meriv.  Rep.  480,  and  Brook  v.  Skin- 

(/)  Potts  V.  Layton,  Extx.  Micb.  ner,  in  note,  and  see  Drewry  v. 

T.  1802.  at  Westminster,  before  Sir  Thacker,  3  Swanst.  531.     Kent  v. 

William  Grant,  M.  R.  sittinflr  for  Pickering,  5  Sim.  569. 
Lord  Eldon,  C,  and  afterguards  in 

D  D 
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according  to  the  doctrine  laid  down  by  Lord  Mansfield  in 
Harrison  v.  Beccles,  cited  in  Irving  v.  Peters,  3  T.  R.  688, 
that  an  executor  who  pleaded  plene  (tdministrapit,  was  liable 
only  to  the  extent  of  assets  of  the  testator  come  to  his 
hands,  (m) 

It  is  a  general  principle,  that  an  executor  shall  have  no 
allowance  in  equity  for  his  trouble  in  the  execution  of  the 
trust  resposed  on  him,  unless  directed  by  the  will ;  (is)  and 
least  of  all  where  a  legacy  is  expressly  left  him  as  a  recom- 
pence.  Nor  is  the  case  altered  by  his  renunciation  of  the 
executorship,  and  his  afterwards  assisting  in  it;  nor  al- 
though it  appear  that  he  has  deserved  more,  and  has  bene- 
fited the  estate  to  the  prejudice  of  his  own  affairs,  (o)  And 
even  where  an  executor  in  trust,  who  had  no  legacy,  in  a 
case  in  which  the  execution  of  the  office  was  likely  to  be  at- 
tended with  trouble,  at  first  declined,  but  afterwards  agreed 
with  the  residuary  legatee,  in  consideration  of  a  hundred 
guineas,  to  act  in  the  executorship ;  and  on  his  dying  before 
[457]  the  execution  of  the  trust  was  completed,  his  execu- 
tors filed  a  bill  to  be  allowed  that  sum  of  the  trust  mcHiey 
in  their  hands,  the  court  refused  the  claim,  observing,  that 
independently  of  the  executor's  having  died  before  the  trust 
was  executed,  such  bargains  ought  to  be  discouraged  as 
tending  to  dissipate  the  property,  (p)  But  an  executor  in 
India  of  a  party  domiciled  in  that  country,  not  having  a 
legacy,  was  held,  on  passing  his  accounts  in  the  Court  of 
Chancery  here,  to  be  entitled  to  a  commission  at  the  rate  of 
five  per  cent,  on  receipts  and  payments,  according  to  the  prac- 
tice in  India,  {g)  So  where,  after  goods  were  consigned  to 
a  factor,  the  principal  died,  having  appointed  him  executor, 

(m)  Fieldcn  v.  Fielden,  1  Sim.  &  v.  Parker,  2  Vez.  365. 

Stu.  255,  and  see  Dyer  v.  Kearsley,  (o)  Robinson  v.  Pctt,  3  P.  Wmfi. 

2  Meriv.  482,  in  note,  and  Lord  v.  249. 

Wormleighton,  1  Jacob,  148.  Price  {p)  Gould  v.  Fleetwood,  Mich, 

V.  Evans,  4  Sim.  514.  1732,  at  the  Rolls,  cited  3  P.  Wms. 

(n)  11  Vin.  Abr.  433.    Robinson  251.  note  (a). 


V.  Pett,  3  P.  Wms.  251.  Ellison  v.         {q)  Chetham  v.  Lord  Audley,  4 
Airey,  1  Ves.  115.     Scattergood  v.     Ves.  jun.  72. 
Harrison,Mo8el .128.   Vide  Harwell 
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and  then  the  goods  came  to  his  hands^  it  was  decreed,  that 
he  should  be  allowed  factorage  and  commission,  for  them,  (r) 
But  an  agent  named  executor  is  not  entitled  to  charge  com- 
mission on  business  done  subsequently  to  the  testator's 
death,  {rr)  If,  however,  an  executor  in  India  has  a  legacy 
for  his  trouble,  he  will  not  be  entitled  to  commission,  either 
on  his  receipts  or  payments,  as  executor  ;  nor  will  be  be  al- 
lowed in  passing  his  accounts,  after  a  series  of  years,  to  re- 
nounce his  legacy,  and  charge  commission  on  such  receipts 
and  payment,  {s) 

If  two  executors  are  plaintiffs  in  equity,  and  one  of  them 
is  excommunicated,  the  other  may  be  severed,  and  the  de- 
fendant shall  answer  him.  (/)  One  executor  may  sue  his 
co-executor  in  equity,  (u)  In  case  of  a  suit  by  co-exe- 
cutors, the  proceedings  do  not  abate  by  the  death  of  one  of 
them,  (v) 

If  a  temporary  executor  prove  the  will,  and  afterwards  his 
[458]  executorship  determine,  the  subsequent  executor  may 
maintain  a  suit  without  another  probate,  (to) 

An  administrator  shall  be  relieved  in  Chancery  against  a 
fraud  to  his  administration :  as  if  the  grant  be  wrongfully 
obtained,  and  afterwards  repealed  on  citation,  an  assign- 
ment of  a  term  by  the  grantee  in  trust  for  himself  shall  be 
revoked,  and  avoided  by  the  subsequent  administrator,  {x) 

If  a  bill  be  brought  by  an  administrator  durante  minorU 
iate,  and  pending  the  suit,  the  executor  come  of  age,  he 
may  continue  the  suit  by  a  supplemental  bill,  (y) 

In  case  an  administration  be  determined  by  death,  a  bil^ 
of  revivor  by  a  subsequent  administrator  has  been  ad- 
mitted, (ar) 

(r)Scattergoodv.Harri8(m»Mo8el.  (v)  Hinde's  Prac.  in  Chan.  47. 

128.  (to)  Prac.  Reg.  2d  edit.  209.  1  Ch. 

irr)  Sheriff  V.  Axe,  4  Russ.  33.  Ca.  265. 

(«)  Freeman  v.  Fairlie,  3  Meriv.  {x)  2  Ch.  Ca.  129.    Com.  Dig. 

Rc^.  124,  and  see  Cockerellv.  Bar-  Chan.  2  B.  1. 

ber,  2  Russ.  585,  and  I  Sim.  23.  (y)  Mitf.  61. 

(0  Prac.  Reg.  in  Chancery,  2d  (r)  Mitf.  61,  in  note.    Owen  v. 

edit.  209.  Curzan,  2  Vem.  237.  2  £q.  Ca.  Abr. 

(i«)  Ibid.  Vide  11  Vin.  Abr.  363,  3,  4. 
365.    3  Bac.  Abr.  32. 

D  D  2 
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SECT.  III. 

Of  remedies  at  law  against  executors  and  administrators. 

I  AM  now  in  the  last  place^  to  treat  of  the  remedies  against 
[459]  executors  and  administrators,  or  the  means  which  the 
law  prescribes  to  enforce  the  performance  of  their  various 
duties. 

As  representatives  of  the  deceased  they  are  answerable, 
whether  expressly  named  or  not,  as  far  as  they  have  assets, 
for  all  his  debts,  covenants,  and  other  contracts,  (a)  An 
executor  is  thus  liable  for  all  debts  due  from  the  testator  by 
judgment,  statute,  recognizance,  obligation,  or  other  debts 
by  record  or  specialty,  (fi) 

So  an  action  of  debt  lies  against  the  executor  of  a  she- 
riff, on  a  judgment  recovered  against  the  testator,  for  an 
escape,  (c) 

So  an  action  may  be  maintained  against  an  executor  on 
other  inferior  debts  of  record,  as  issues  forfeited,  fines  im- 
posed at  the  assizes,  quarter  sessions,  by  commissioners  of 
sewers,  or  bankrupts,  by  stewards  in  leets,  or  the  like,  (d) 

He  is  also  subject  to  an  action  on  the  testator's  obliga- 
tion :  or  on  his  covenant,  as  to  pay  rent,  (e)  or  to  repair  pre- 
mises. (/)  An  executor  may,  likewise,  be  sued  by  the  lord 
of  the  manor  for  a  relief  due  from  the  testator,  (g)  So  an 
[4€0]  action  lies  against  an  executor  on  simple  contract  of 
the  testator,  either  in  writing  or  by  parol,  either  express  or 

(o)  3  Bac.  Abr.  95.  Off.  Ex.  117,  (e)  Billinghurst  v.Sp€erman,Salk. 

118.    Cro.  Car.  187.    Morgan  v.  297,  Sti.  387,  406.   Com.  Dig.  Co- 

Greene,  Jon.  223.  Howse  v.  Web-  venant,  C.  1 . 

Bter,  Yelv.  103.  Dyer,  23.  (/)  TOney  v.  Norria,  Carth,  619- 

(b)  Com.  Dig.  Admon.  B.  14.  S.  C.  Salk.  309.  S.  C.  Ld.  Raym. 
Off.  Ex.  118.  553. 

(c)  Dyer,  322.  (g)  Com.  Dig.  Admon,  B.    14. 
id)  Cfom.   Dig.  Admon.   B.  14.     Noy.  43,  44. 

Off.  Ex.  118. 
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implied ;  as  on  bills  of  exchange  and  promissory  notes, 
debt  for  rent  on  a  parol  lease,  (h)  or  assumpsit  for  money 
bad  and  received  by  the  testator  to  the  plaintiff's  use.(s)  So 
an  action  may  be  maintained  by  a  gaoler  against  an  execu- 
tor for  provisions  found  for  the  testator  in  prison :  {k)  or 
against  the  executor  of  a  sheriff,  who  levied  money  on  a 
Jieri  facias,  and  died  before  he  paid  it:  (/)  or,  as  it  seems, 
against  an  executor  on  a  collateral  promise  by  the  testator,  (iti) 
as  where  he  promised  to  give  A.  a  sum  of  money  in  conside- 
ration that  he  would  marry  B. 

In  short,  in  all  cases  where  the  cause  of  action  is  money 
due,  or  a  contract  to  be  performed,  gain  or  acquisition  of 
the  testator  by  the  work  and  labour  or  property  of  another^ 
or  a  promise  of  the  testator,  express  or  implied ;  the  action 
survives  against  the  executor.  But  where  the  cause  of  action 
is  a  tori,  or  arises  ex  delicto  supposed  to  be  by  force  and 
against  the  king's  peace,  there  the  action  dies,  as  battery, 
false  imprisonment,  trespass,  slander,  nuisance,  diverting  a 
watercourse,  escape,  or  on  a  penal  statute,  and  many  other 
cases  of  the  like  kind,  (n) 

[461]  Such  are  the  species  of  actions  which  survive  against 
an  executor,  or  die  with  the  person  on  account  of  the  cause 
of  action.  But  there  are  other  species  of  actions,  which  sur- 
vive or  die  in  respect  of  the  form. 

In  some  actions  the  defendant  could  have  waged  his  law, 
as  in  debt  on  a  simple  contract,  and  therefore  no  action  in 
that  form  lies  against  an  executor ;  but  now  other  actions 
are  substituted  in  their  room,  on  the  very  same  cause,  which 
survive  and  may  be  maintained  against  him. 

No  action,  where  in  form  the  declaration  must  be,  quare 


{h)  Com.  Dig.  Admon.  B.  14.  Roll.  Rep.  14.  Cro.  Jac.404.  3  Bui. 

(0  9  Co.  89  b.  10  Co.  77  b.  Cro.  2,  6.    Sti.  158.  Ow.  56,  57.    Palm, 

Car.  294.  Plowd.  182.  339.  Jon.  16. 

(k)  9  Co.  87  b.  (n)  Com.   Dig.  Admon.   B.   15. 

(0  Com.  Dig.  Admon.  B.  14.     1  Off.  Ex.  127,  128.  3  Bl.  Com.  302. 

RolL  Abr.  921.  Jon.  430.  Mar.  13.  Hambly  v.  Trott,  Cowp.  375. 

(n»)  Com.  Dig.  Admon.  B.  14.  1 
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pi  et  armis,  et  contra  pacem,  or  where  the  plea  mast  be,  that 
the  testator  was  not  guilty,  will  lie  against  an  executor. 

On  the  face  of  the  record  the  cause  of  action  arises  ex  de* 
lictOy  and  all  private  criminal  injuries,  or  wrongs,  as  well  as 
all  public  crimes,  are  buried  with  the  offender. 

But  in  most,  if  not  in  all  the  cases,  another  action  may  be 
brought,  which  will  answer  the  purpose.  An  action  on  the 
custom  of  the  realm,  against  a  common  carrier,  is  for  a  tort 
and  supposed  crime ;  the  plea  is  not  guilty,  and  therefore  an 
action  will  not  lie  against  an  executor ;  but  assumpsit ^  which 
is  another  action  for  the  same  cause,  is  maintainable.  So  if 
a  man  take  a  horse  from  another,  and  bring  him  back  again, 
[46S]  an  action  of  trespass  will  not  lie  against  the  executor, 
though  it  would  have  lain  against  the  party  himself.  Bot 
an  action  for  the  use  and  hire  of  the  horse  will  lie  against 
the  executor,  (o)  Nor  is  the  executor  chargeable  for  the 
injury  done  by  his  testator  in  cutting  down  another  man's 
trees ;  but  for  the  benefit  arising  to  the  testator  from  the 
value  or  sale  of  the  trees,  he  may  be  called  upon  to  answer.  (/?) 
Nor  will  trover  lie  against  an  executor  for  a  conversion  by 
his  testator ;  for  in  that  case  the  form  of  the  plea  is,  that  the 
testator  was  not  guilty,  and  the  issue  is  to  try  the*guiltof  the 
testator:  But  if  the  testator  sold  the  property  in  his  lifetime, 
his  executor  shall  be  charged  in  an  action  for  money  had  and 
received  by  the  testator  to  the  plaintiff's  use. 

The  fundamental  distinction,  then,  is  this  ;  If  it  is  a  sort 
of  injury  by  which  the  offender  acquires  no  gain  to  himself 
at  the  expence  of  the  sufferer ;  as  for  example,  beating  or 
imprisoning  a  man,  there  the  person  injured  has  only  a  re- 
paration for  the  delictum  in  damages  to  be  assessed  by  a  jury, 
and  therefore  the  executor  is  not  liable :  But  where,  besides 
the  crime,  property  is  acquired  which  benefits  the  testator, 
there  an  action  for  the  value  of  the  property  shall  survive 
against  the  representative,  {q) 

(o)  Hambly  v.  Trott,  Cowp.  375.         (q)  Ibid.  Cowp,  376.  377- 
(/>)  lb.  Cowp.  376. 
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The  executor  is  also  liable  on  contracts  of  the  testator, 
[463]  although  the  cause  of  action  accrue  not  till  after  his 
death :  as  on  a  bond  which  becomes  due,  or  a  note  payable 
subsequently  to  that  event,  (r) 

The  liability  of  an  executor  to  the  payment  of  rent  in- 
curred after  the  testator's  death,  has  been  already  consi* 
dered.  {s) 

In  the  cases  which  I  have  been  enumerating,  the  executor 
shall  be  liable  only  to  the  amount  of  the  assets,  (t)  The 
judgment  against  him  is  for  the  debt  or  damages,  to  be  levied 
of  the  goods  and  chattels  of  the  testator  in  the  hands  of  the 
defendant,  if  he  have  so  much  thereof  in  his  hands  to  be 
administered,  (u)  But  there  are  cases  in  which  he  shall  be 
personally  responsible,  de  bonis  propriis;  as  if  he  commit 
any  of  those  acts  which  constitute  a  devastavity  on  its  being 
duly  substantiated,  he  must  answer  out  of  his  own  estate  for 
the  value  of  what  he  has  wasted,  (or)  An  executor  may  also 
make  himself  chargeable  in  his  private  capacity  to  the  plain- 
tiff's demands,  by  pleading  a  plea  the  falsehood  of  which  lies 
in  his  own  knowledge,  and  which,  if  true,  would  be  a  per- 
petual bar  to  the  action ;  {y)  therefore  if  an  executor  plead 
ne  ungues  executor,  that  he  never  was  executor,  (ie?)  or  plead 
a  release  made  to  himself,  (a)  and  it  is  found  against  him ; 
[464]  the  judgment  shall  be  in  the  alternative,  de  bonis  teS" 
tatoris,  et  si  non,  de  bonis  propriis.  An  executor  may  also 
make  himself  personally  liable  by  his  promise  to  pay  a  debt 
of  the  testator,  or  answer  damages  out  of  his  own  estate : 
but  pursuant  to  the  statute  of  frauds,  such  promise,  or  some 
note  or  memorandum  thereof  must  be  in  writing,  and  signed 
by  him,  or  some  other  person  by  his  authority,  {b)    There 

(r)  Com.  Dig.  Pleader,  2  D.  2.  Abr.  388.  Howard  v.  Jemmet^l  Bl. 

is)  Vide  supra,  278>  et  seq.  Rep.  400. 

(0  9  Co.  88  b.  (z)  1  Roll.  Abr.  930,  933. 

(tt)  Vide  'Udd's  Prac.  B.  R.  941,  (a)  Cro.  Jac.  671,  672. 

and  infra.  (b)  Vide  stat.  29  Car.  2,  c.  3,  s.  4. 

(«)  Com.  Diff.  Admon.1. 3.  3  Bac.  Hawkes  v.  Saunders,  Cowp.  289, 

Abr.  77,  Off.  Ex.  157,  164.  and  Rann  v.  Hughes,  7  Bro.  P.  C. 

(y)  Off.  Ex.  85.  3  Bac.  Abr.  87.  1  651. 
Roll.  Abr.  93.  Godolph.98.  U  Vin. 
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must  also  be  a  sufficient  consideration  to  support  the  promise: 
It  must  be  alleged  and  proved  that  assets  were  come  to  his 
hands ;  or  that  in  consideration  the  creditor  would  forbear 
to  sue  him,  he  promised  to  pay  the  debt:  (c)  Or  an  admission 
of  assets  must  be  implied  from  the  nature  of  the  promise 
itself;  as  where  the  defendant  owned  the  money  lay.  ready 
for  the  plaintiff  whenever  he  would  call  for  it :  (d)  and  where 
executors  gave  a  note  to  a  creditor  whereby  they  promised 
*'as  executors"  to  pay,  &c.  with  interest.  (^)  In  all  these 
cases  the  executor  shall  be  liable  to  the  same  species  of 
judgment.  Forbearance  to  suCi  although  the  remedy  be 
only  in  equity,  is  a  sufficient  consideration.  (/) 

But,  in  case  there  be  no  assets,  a  promise  by  an  executor 
to  pay  a  debt  of  the  testator  is  nudum  pactum,  (g)  And  on  a 
plea  of  plene  adminhtravit,  proof  of  an  admission  by  the 
executor  that  the  debt  was  just^  and  should  be  paid  as  soon 
as  he  could,  is  not  evidence  to  charge  him  with  assets.  (A) 

Nor  shall  an  executor's  paying  interest  on  a  bond  due 
from  the  testator  be  considered  as  an  admission  of  assets  for 
[465]  the  principal,  (t)  Nor  shall  an  executor's  merely  sub- 
mitting to  an  award  amount  to  an  admission  of  assets,  (k) 
But  if  the  executor  bind  himself  by  a  personal  engagement 
to  perform  the  award ;  or  if  his  submission  to  arbitration  be 
a  reference,  not  only  to  the  cause  of  action,  but  also  of  the 
question  whether  he  has  or  has  not  assets,  and  the  arbitrator 
award  the  executor  to  pay.the  amount  of  the  plaintiff's  de- 
mand, it  is  equivalent  to  determine,  as  between  the  parties^ 
that  the  executor  had  assets  to  pay  the  debt.  The  defendant 
therefore  is  concluded  by  the  award,  although  it  will  not 


(cVrrevinian  v.  Howell,Cro.  £liz.  Scott  v.  Stephenson,  1  Lev.  71.    1 

91 .  Keech  v.  Kennegal,  1  Yes.  125.  Roil.  Rep.  27. 

Hawkes  v.  Saunders,  Cowp.  293.  (g)  Pearson  v.  Henry,  5  Term 

Rann  v.  Hughes,  7  Bro.  P.  C.  551.  Rep.  8. 

(c?)  Camden  v. Tamer,cited  Cowp.  (h)  Hindsley  v.  Russel,  12  East, 

293.  232. 

(e)  Childs  v.  Monins,  2  Brod.  &  («)  Pearson  v.  Henry,  5  Term  Rep. 

Bing.  460.  8. 

(/)  3  Bac.  Abr.  90.      1  Sid.  89.  (*)  Ibid.  5  Term  Rep.  6. 
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operate  as  an  admission  of  assets  in  any  other  litigation,  and 
he  may  be  attached  for  non-payment.  (/) 

According  to  a  modem  decision,  an  action  may  be  main- 
tained in  a  court  of  common  law  against  an  executor,  in  that 
character,  on  his  express  promise  to  pay  a  legacy  in  consi- 
deration of  assets.  (U)  And  in  another  case  it  was  also  ruled 
that  on  the  same  promise,  grounded  on  the  same  considera- 
tion, an  action  will  lie  against  an  executor  personally  in  his 
own  right,  (m) 

But  this  doctrine  has  been  exploded  by  subsequent  ad- 
judications. It  is  true,  that  in  the  case  on  which  one  of  them 
[466]  was  founded,  the  executor  had  not,  as  in  the  two  former 
instances,  expressly  promised  to  pay  the  legacy ;  yet  two  of 
the  three  learned  judges,  who  decided  it,  reasoned  on  general 
principles,  and  denied  the  jurisdiction  of  thexourts  of  com- 
mon law  over  the  subject  of  legacy,  without  reference  to  any 
distinction  between  an  express  and  an  implied  promise* 
They  held,  that  policy  and  convenience  forbad  the  courts  of 
common  law  to  entertain  this  species  of  action,  since  they 
can  impose  no  terms  on  the  party  suing :  Whereas  courts  of 
equity  in  such  suits  interfere  in  a  manner,  highly  beneficial 
to  private  families;  as  on  a  bequest  of  a  legacy  to  the  wifej 
they  require  the  husband  to  make  an  adequate  settlement 
on  her,  as  the  condition  of  his  recovering  it :  (it)  But  if  he 
might  resort  to  an  action,  the  wife  and  children  would,  in  a 
variety  of  instances,  be  left  destitute  of  all  provision.  They 
ako  observed,  that  the  only  other  precedent  of  such  an  action 
occurred  in  the  time  of  the  usurpation ;  and  the  reason  there 
assigned  for  allowing  it,  was  to  prevent  a  failure  of  justice, 
as  the  ecclesiastical  courts  were  at  that  time  abolished,  and 
the  Court  of  Chancery  did  not  then  take  cognizance  of  lega- 
tory matters,  and  these  principles  have  been  adhered  to  in 

(0  Barry  v.  Rush,  1  Term  Rep.         (U)  Atkins  v.  Hill,  Cowp.  384. 
691.  Pearson  v.  Henry,  5  Term  Rep.         (m)  Hawkes  v.  Saunders,  Cowp. 

7.  Worthinj^ton  v.  Barlow,  7  Term  289. 

Rep.  453.  Riddelv.  Sutton,  5  Bing.         (»)  Vide  Browne  v.  Elton,  3  P. 

200.  Wms.  202,  and  st^a,  320,  321. 
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decisions  still  more  recent*  (o)  Nor  will  an  action  lie  for  a  dis- 
tributive share  of  an  intestate's  estate,  (oo) 

Although  an  executor  be  entitled,  as  we  have  seen,  (p)  to 
[467]  sue  in  a  court  of  conscience,  he  is  not  liable  to  be  sued 
there.  The  legislature  could  not  intend  to  give  to  such  a 
court  an  authority  to  inquire  into  the  conduct  of  executors, 
and  to  take  an  account  of  assets,  (p) 

Executors  and  administrators  shall  not  in  general  be  held 
to  bail,  for  they  are  not  personally  liable,  but  only  in  respect 
of  the  assets.  It  were  unreasonable  to  subject  them  to  an 
arrest  in  their  representative  capacity,  (r)  But  they  may  be 
held  to  bail,  if  it  appear  that  they  have  wasted  the  pro- 
perty, (i)  Yet  a  bare  suggestion  of  a  devastavit  is  not  sufli- 
cient  for  that  purpose  without  the  oath  of  the  plaintiff,  (t) 
So  where  on  a  judgment  against  an  executor  execution  is 
sued  out,  and  the  sheriff  returns  a  devastavit,  in  an  action  of 
debt  on  the  judgment  the  executor  may  be  required  to  put 
in  special  bail.  («)  Where  an  executor  has  personally  pro- 
mised to  pay  a  debt,  it  seems  he  may  be  holden  to  bail  on 
such  promise,  (to) 

An  executor  defendant  shall  pay  costs  in  case  he  plead  a 
plea  which  is  false  within  his  own  knowledge.  And  the 
judgment  for  the  costs  is  de  bonis  testatoris,  et  si  turn,  de 
[468]  bonis  propriis.  (x)  So  where  a  bankrupt  who  was 
sued  as  executor,  pleaded  a  false  plea,  and  it  being  found 

(o)  Deeks  v.  Strutt,  5  Term  Rep.  («)  1  Cromp.  Prac.  29.    Awm.  1 

690.     VidetdBo  Farisli  v.  Wilson,  Lev.  39.  Dupratt  v.  Testard,  Garth. 

Peake'sNL  Pri.  Rep.  73.  See  4  Bac.  264.  Anon,  1  Mod.  16. 

Abr.  446,  in  note.    Rawlinson  v.  (0  3  Bac.  Abr.  101.     1  Cromp. 

Shaw,  3  Term  Rep.  557,  and  Mayor  Prac.  101. 

of  Southampton  v.  Graves,  8  Term  (u)  3  Bac.  Abr.  101.    Dubray  v. 

Rep.  593.  Comb.  206.  Boothsby  v.  Batler,  1 

{oo)  Jones  v.  Tanner,  7  Barn.  &  Sid.  63. 

Cress.  542.  (w)  Mackenzie  v.  Mackenzie,  1 

(p)  Supra,  4.36.  Term  Rep.  716. 

iq)  Stat  14  G.  2,  c.  10.     Doug.  (x)  3  Bac.  Abr.  100.  Tidd's  Prac. 

263.  l^dd's  Prac.  B.  R.  873.  B.  R.  896.  Ptowd.  183.  Hardr.  165. 

(r)3Bac.  Abr.   101.    Cro.  Jac.  Cro.  Eliz.  503.  Hutt.69,79.  Fanrv. 

350.  Hargrave  v.  Rogers,  Yelv.  53.  Newman,  4  Term  Rep.  641.  Bollard 

Sir  Henry  Mildmay's  ca8e,Cro.  Car.  v.  Spencer,  7  Term  Rep.  359. 
59.  Litt  Rep.  2.  1  Crorap.  Prac.29. 
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against  him,  the  plaintiff  had  judgment  for  the  costs  de  bonis 
projmis,  after  which  the  defendant  obtained  his  certificate, 
it  was  held  that  the  judgment  for  the  costs  was  not  discharged 
by  the  certificate,  (y)  But  where  an  executor  pleads  plene 
administravit,  and  the  plaintiff  admitting  the  truth  of  the 
plea,  takes  judgment  of  assets  infuturOy  the  defendant  is  not 
liable  to  costs.  (»)  Nor,  as  it  seems,  is  he  so  liable  where  he 
pleads  plene  administravit  prtster,  and  the  plaintiff  admitting 
the  truth  of  the  plea,  takes  judgment  of  the  assets  admitted 
in  part,  and  for  the  residue  of  assets  in  futuro.  {a)  So 
where  an  executor  pleads  several  pleas  to  the  whole  declara- 
tion, as  non  assumpsit,  ne  ungues  executor ,  and  plene  admi- 
nistravit, and  one  of  them  is  found  for  him,  he  is  entitled 
to  the  postea  and  costs,  although  the  other  plea  be  found 
against  him.  (6)  But  if  the  plaintiff  take  judgment  of  assets 
in  futuro  on  the  plea  oi  plene  administravit,  and  go  to  trial 
on  the  plea  of  non  assumpsit,  he  will  be  entitled  to  costs,  if 
he  obtain  a  verdict ;  and,  therefore,  in  such  case,  unless  the  de- 
fendant have  a  good  ground  of  defence  on  non  cusumpsit,  it  is 
usual  for  him  to  move  to  withdraw  his  plea,  which  the  court 
wiU  permit  him  to  do  on  payment  of  costs,  (c)  An  executor 
defendant  shall  have  costs  in  case  of  a  judgment  in  his  fa- 
vour, (rf) 

[4G9]  If  the  defendant  die  after  final  judgment,  and  before 
execution,  the  plaintiff  shall  sue  out  the  same  hy  fieri  facias 
against  the  personal  representatives,  {e)  But  a  fieri  facias 
if  tested  before  the  defendant's  death,  although  not  delivered 
to  the  sheriff  till  after  it,  may,  without  a  scire  facias  be  exe- 

(y)  Tidd's  Prac.  B.  R.  81, 82, 896.  Dearne  v.  Grimp,  2  BL  Rep.  1275. 

Howard  v.  Jemmet,  3  Burr.  1368.  Hindsley  v.  Russel,  12  East.  232. 
S.  C.  1  Bl.  Rep.  400.                         •  Marshall  v.Willder,  9  Barn.  &t;re6s. 

(r)  Tidd's  Prac.  B.  R.  896.  Imp.  655. 

Prac.  B.  R.  428.  (rf)  3  Bac.  Ab.  100. 

(a)  See  RastEnt.  323.  8  Ck).  134.  (e)  Com.   Dig.  Execution,    (F.) 

Noel  V.  Nelson,  2  Saund.  226.  S.  Pleader,  3  L.  7.    Dy.  76  b.   TRdd's 

C.  Sid.  448.  Prac.  B.  R.  1056.  Heapy  v.  Parris, 

(6)  Ediicards  V.  Bcthee,  1  Barn.&  ^"^        «      .--    « 
Aid.  254. 

(c)  Tidd's  Prac.  B.  R.  896,  897. 


d^TermRep.  268.  Bragner  v.  Lang- 
mead,  7  Term  Rep.  24. 
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cuted  on  his  goods  in  the  hands  of  his  executor  or  adminis* 
trator.  (/)  And^  as  we  have  seen^  (g)  a  judgment  signed  at 
any  time  during  the  term,  or  the  vacation  next  following/  re- 
lates back  to  the  first  day  of  the  term,  although  the  defend- 
ant died  before  the  judgment  was  actually  signed ;  and  an 
execution  tested  the  first  day  of  the  term  may  be  taken  out 
upon  it  against  the  goods.  (A) 

A  judgment  recovered  against  an  executor  or  administra- 
tor is,  as  we  have  seen,  (t)  usually  for  the  debt  or  damages 
and  costs,  to  be  levied  of  the  goods  and  chattels  of  the  testa- 
tor or  intestate  in  the  hands  of  the  defendant,  if  he  hath  so 
much  thereof  in  his  hands  to  be  administered ;  and  if  he  hath 
not,  then  the  costs  to  be  levied  of  his  own  proper  goods.  (£)  In 
such  case  the  course  is  for  the  plaintiiF  to  sue  out  a  scire /ados 
de  bonis  testatorts^  S^c,  et  si  non^  de  bonis propriisj  according 
to  the  judgment,  (1)  upon  which  the  sheriiF  returns  either 
[470]  nulla  bona  generally,  or  nuUa  bona,  and  a  devastavit 
by  the  defendant,  {pi)  On  the  former  return,  the  plaintiff* 
must  proceed  by  scire  fieri  inquiry,  (n)  or  by  action  of  debt 
on  the  judgment  suggesting  a  cfeva^/artV.  On  the  latter  he 
may  have  execution  immediately  against  the  defendant  by 
capias  ad  satisfaciendum ^  otfi^ri  facias  de  bonis  propriis.  (o) 
So,  on  a  devastavit  returned^  a  writ  of  elegit  will  lie  against 
an  executor  or  administrator,  (p) 

Of  execution  against  an  executor  or  administrator  in  case 
of  the  defendant's  death  before  final  judgment,  I  have  al- 
ready treated,  (q) 

If  the  plaintiiF  confess  the  plea  of  plene  administravit^  or 


(/)Com.I>iff.£zecation,D.2,F.  (Z)  Gibson  v.  Brook,  Cro.  Elis. 

SemK  AfUM,  2  Ventr.  218.  R.  Skin.  886. 

257.  (m)  Thes.  Brev.  116,  117. 

{g)  Supra,  266.  (n)  Lil.  Ent.  664. 

{h)  Bragner  v.  Langmead,  7  Term  (o)  Tidd's  Prac.  B.  R.  942.  Thes. 

Rep.  20.  Brev.  46,  47,  122,  125. 

(0  Supra,  463.  (p)  Tidd's  Prac.  B.  R.  957.    1 

(A;)  Tidd's  Prac.  B.  R.  941.    Fair  Crompt.  Prac.  346.  2  Leon.  188. 

V.  Newman,  4  Term  Rep.  648.  Bol-  (q)  Supra,  443,  444. 
lard  V.  Spencer,  7  Term  Rep.  359. 
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plene  adminutravit  prcBter,  there  shall  be  judgment  in  his 
favour  for  the  debt  or  damages^  and  costs  to  be  levied  as  to 
the  whole  or  in  part,  of  the  goods  of  the  testator  or  intestate 
which  shall  afterwards  come  to  the  hands  of  the  defendant  to 
be  administered.  And  such  judgment  is  styled  a  judgment 
of  assets  quando  accideritit;  but  in  that  case  execution  can- 
not be  had  until  the  defendant  shall  have  goods  of  the  de- 
ceased,  when  the  plaintiff  may  either  sue  out  a  scire  facias 
or  bring  an  action  of  debt  on  the  judgment  suggesting  a 
devastavit,  (r) 

[471]  Before  the  stat.  38  Geo.  3,  c.  87,  an  infant  executori 
after  he  had  attained  the  age  of  seventeen,  might  have  been 
sued ;  in  which  case  he  was  to  appear  by  guardian,  and  not 
by  attorney,  when  the  same  judgment  might  have  been  re- 
covered against  him  as  against  any  other  executor ;  {s)  but  in 
consequence  of  that  act,  till  he  comes  of  age  he  is  neither 
capable  of  suing,  nor  liable  to  be  sued. 

A  limited  executor  is  also  subject  to  be  sued  during  the 
continuance  of  his  office,  {t) 

In  an  action  against  a  married  woman  executrix  the  hus* 
band  must  be  joined,  {u)  On  a  judgment  against  husband 
and  wife  executrix,  if  she  survive,  an  action  of  debt  does  not 
lie  suggesting  a  devastavit  by  the  husband  ;  for,  although,  in 
case  she  married  after  the  testator's  death,  she  is  answerable 
for  the  wasting  by  the  husband,  (tr)  yet  she  shall  not  be 
charged  de  bonis  propriis  for  the  costs  recovered  against 
him.  {pe) 

If  there  be  several  executors,  they  must  be  all  sued,  (j/)  in 
case  they  have  all  administered.     But  such  as  have  not  ad- 

(r)  Todd's  Pjrac.  B.  R.  1038, 1099,  Abr.  287, 288.  Pojph.  130.  Cro.  Jac: 

1041.  8  Ck>.  134,  and  tide  Dorchester  420.  Westcott  v.  Cottle,  1  RoU.Rep. 

V.  Webb,  Cro.  Car.  372.     Bed  vide  380. 

Noel  V.  Nekon,  2  Saund.  226.     1  (t)  Vide  Off.  Ex.  215,  216. 

Sid.  448.    Noel  v.  Nelson,  1  Lev.  (u)  Com.  Dig.  Adnion.  D.  Off. 

286.  Noel  v.  Nelson,  1  Ventr.  94,  Ex.  203,  207.  3  Bac.  Abr.  9. 

95.  2  Keb.  606,  621,  631,  666, 671.  (u;)  Vide  supra,  358, 359. 

Hob.  199.  Gill  v.  Scrivens,  7  Term  (a?)  Com.  Dig.  Admon.1. 3.  Horsy 

Rep.  29.  v.  Daniel,  2  Lev.  161. 

(5)  3  Bac.  Abr.  9,  618.     1   Roll.  (y)  3  Bac.  Abr.  32.    Off.  Ex.  95. 
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minittered  may  be  omitted  :  {«)  for  although  executors  them- 
selves must  be  conscious  how  many  are  named  by  the  will, 
[47S]  and  must,  as  we  have  seen,  frame  their  action  accord- 
ingly, yet  creditors  and  strangers  are  bound  to  take  notice  of 
such  executors  only  as  in  fact  execute  the  office*  If  one  only 
confess  a  judgment,  it  seems  now  settled  that  it  shall  not 
bind  nor  conclude  the  rest,  (a)  If  they  plead  distinct  pleas, 
it  is  said  that  shall  be  received  which  is  best  for  the  estate, 
or  most  decisive  of  the  question,  (b)  Of  co-executors,  if  some 
are  of  full  age,  and  others  infants,  the  action  may  be  against 
them  all ;  but  the  latter  cannot  appear  with  others  by  attor- 
ney, but  must  appear  by  guardian,  (c) 

It  is  clearly  settled,  that  one  executor  shall  not  be  charged 
with  the  devastavit  of  his  companion,  and  shall  be  liable  only 
to  the  extent  of  the  assets  which  came  to  his  hands,  (d  )  if  be 
has  not  in  any  manner  contributed  to  the  loss.  The  testa- 
tor's having  misplaced  his  confidence  in  one  executor  shall 
not  operate  to  the  prejudice  of  the  others,  (e)  Nor  shall  one 
executor  be  affected  by  notice  to  the  other,  who  conceals  it 
from  him,  of  the  existence  of  a  superior  demand.  (/*)  But  if 
there  be  notice  to  one  executor,  and  nothing  more  appears, 
he  shall,  it  seems,  be  presumed  to  have  communicated  it  to 
the  other,  (g) 

[473]  An  executor  of  an  executor  shall,  as  I  have  already 
mentioned,  pursuant  to  the  stat.  4  &  5  W.&M.c.  24,  $*  12, 
be  charged  on  a  devastavit  committed  by  his  testator,  in  the 
same  manner  as  such  testator  would  have  been  if  living.  (A) 

(;r)  3  Bac.  Abr.  33.    Swallow  v.  162.  Godolph.134.  Hawkins  v.Day, 

Emberson,  1  Lev.  161.  S.C.  1  Sid.  Ambl.  162.  Shep.  Touchs.  496.  lit- 

242.  tlehales  v.  Gascoyne,  3  Bro.  Ch. 

(a)  Off.  Ex.  68.  Vide  supra,  359,  Rep.  74.  Supra,  430. 

360.  (e)  Hargthorpe  v.  MUforth,  Cro. 

(b)  Off.  Ex.  98.    3  Bac.  Abr.  33.     Eliz.  318. 

Godolph.  136.  Hudson  V.  Hudson,  (/)  Littlehales  v  GascoyneyAmbl. 

1  Atk.  460,  and  vide  supra,  359,  162. 

360.  (g)  Ibid. 

(c)  3  Bac.  Abr.  13,  619.  Smith  v.  (A)  Vide  Com.  Dig.  Admon.  I.  3. 
Smith,  Yelv.  130.  Styl.  318.  Vide  3  Bac.  Abr.  99.  Off.  Ex.  259.  Hoi- 
Fitzgerald  V.  Villiers,  3  Mod.  236.  comb  v.  Petit,  3  Mod.  113.  Beynoo 
Fre8cobaldiY.Kina8ton,2StTa.  784.  v.  Gollins,  2  Bro.  Ch.  Rep.  324. 

(d)  2  Bac.  Abr.  31.  Off.  Ex.  161,      Vide  supra,  430. 
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But  although,  as  we  have  seen,  (i)  an  action  of  debt  may  be 
maintained  by  A.  an  executor,  suggesting  a  devastavit  in  the 
lifetime  of  his  testator,  on  a  judgment  recovered  by  such  tes- 
tator against  B.  also  an  executor ;  yet  in  such  case  it  seems, 
as  against  B.'s  executor,  a  scire  facicu  is  requisite,  inasmuch 
as  he  was  not  privy  to  the  judgment,  (k) 

It  is  not  enough  for  the  executor  of  an  executor  sued  for 
breach  of  covenant  made  by  the  original  testator,  to  plead 
plene  administravii  of  all  the  goods  and  chattels  of  the  ori- 
ginal testator  at  the  time  of  his  death  come  to  the  hands  of 
the  defendant,  &c.  without  also  pleading  plene  admimstravit 
by  the  first  executor ;  or  at  least  that  he,  the  second  executor, 
had  no  assets  of  the  first ;  so  as  to  shew  that  he  had  no  fund 
out  of  which  any  devastavit  by  the  first  executor  could  be 
made  good.  (/) 

An  executor  de  son  tort  is  liable  to  the  action  of  the  lawful 
executor  or  administrator,  or  to  that  of  a  creditor ;  and  in 
the  latter  case,  may  be  charged  as  executor  generally,  {m) 
If  there  be  also  a  lawful  executor,  they  may  be  joined  in  an 
action  by  a  creditor  or  sued  severally  ;  (n)  but  it  is  otherwise  if 
there  be  a  lawful  administrator :  he  cannot  be  so  joined  with 
an  executor  de  son  tort,  (o)  If  a  creditor  take  out  adminis- 
tration, he  may  recover  his  debt  against  him  who  before  the 
grant  was  executor  de  son  tort,  as  well  as  the  goods  of  the 
intestate  taken  or  converted  previously  to  the  same,  (p)  And 
if  a  person  act  under  a  power  of  attorney  from  one  of  several 
executors,  who  has  proved  the  will,  although  he  cannot  be 
charged  as  executor  de  son  tort  during  the  life  of  such 
executor,  yet  if  he  continue  to  act  after  the  death  of  such 
executor,  he  may  be  charged  as  executor  de  son  tort, 
though  he  act  under  the  advice  of  another  of  the  executors 
who  has  not  proved  the  will,  (q) 

(0  Svpra,  431, 432.  (»)  Off.  Ex.  178. 

(it)  Berwick  v.   Andrews,  Salk.  (o)  Off.  Ex.  178. 

314.     S.  C.    Ld.  Raym.  971.  (p)  Com.  Dig.  Admor.  C.  3.  Sti. 

(0  Wells  V.  Fydell,  10  East,  315.  384. 

(hi)  Com.   Dig.    Admor.   C.    1.  {q)  Cottle  v.  Aldrich,  4  Mau.  8c 

Whitehall  v.  Squire,  Carth.   104.  Sel.  175. 
Off.  Ex.  177.    5  Co.  31. 
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[474]  A  party,  as  we  have  seen,  (r)  may  be  an  executor 
deson  tort  of  a  term,  and  is  chargeable  for  waste  committed 
by  him  on  the  demised  premises,  (s)  If  an  executor  ele  stm 
iari  be  guilty  of  that,  or  any  other  species  of  devastavit^  or 
plead  ne  unque$  executor,  and  it  be  found  against  him,  be 
shall  be  charged  as  another  executor  de  bams  propriis  :  (/) 
but  in  general  cases  he  is  Uable  only  to  the  amount  of  the 
assets  which  come  to  his  hands,  (u) 

By  the  stat.  SO  Car.  2,  c.  7,  made  perpetual  by  the  stat.  4 
&  5  W.  ^M.c*  24ff  above  referred  to,  the  executor  of  an  ex- 
ecutor in  his  own  wrong  is  chargeable  on  a  devastavit  by  his 
testator,  in  the  same  manner  as  such  testator  would  have 
been  if  living,  (tr) 

But  it  seems  that  an  executor  de  son  tort  of  an  executor 
de  son  tort  is  not  liable  for  a  devastavit  committed  by  such 
first  executor,  either  at  common  law,  or  by  either  of  the  two 
last-mentioned  statutes,  {x) 

What  has  been  stated  in  regard  to  actions  against  execu- 
tors, is,  in  the  main,  applicable  to  administrators,  whether 
general  or  limited.  If  an  administrator  durante  minoritate 
[475]  continue  in  the  possession  of  the  effects  after  the  exe- 
cutor is  come  of  age,  he  may  be  sued  either  by  the  executor 
or  by  a  creditor,  (y)  But  if  such  administrator  administer  in 
part  and  deliver  to  the  executor,  on  his  coming  of  age,  all 
the  residue,  he  cannot  be  charged  by  a  stranger.  {»)  If  be- 
fore the  executor  attain  the  age  of  twenty-one,  the  adminis- 
trator wasted  the  assets,  he  may  be  charged  on  the  special 
matter  by  the  executor;  (a)  but  subsequent  to  that  period, 
he  is  not  liable  for  the  devastavit  at  the  suit  of  a  creditor. 
The  creditor  must  resort  against  the  executor,  who  is  enti- 
tled to  his  remedy  against  the  administrator.  (6) 

(r)  Supra,  38.  (y)  Com.  Dig.  Admon.  F.  1  Sid. 

Is)  Mayor  of  Norwich  v.  John-  67.  1  Anders.  34. 

son,  3  Lev.  35.   Off.  Ex.  Suppl.  102.  {z)  Brooking  y.  Jennings,  1  Mod. 

(0  Off.  Ex.  157.  174,  175. 

(tt)  Dyer,  166  b,  note  11.  (a)  Latch.  160. 

(lo)  Vide  Com.  Dig.  Admon.  1. 3.  (6)  3  Bac.  Abr.  14.    Latch.  267. 

(x)  Com.  Dig.  Admon.  L  3.  Andn  1  Anders.  34.  6  Co.  18  b. 
252.  3  Bac.  Abr.  100,  in  note. 
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The  executor  of  a  deceased  partner  and  the  survivor  can- 
not be  jointly  sued  for  a  debt  due  from  the  partnership, 
because  the  former  is  to  be  charged  de  bonis  iesicdoris,  the 
latter  de  bonis  propriis;  (c)  but  the  creditor  may  proceed 
against  either,  who  may  claim  from  the  other  contribution.  %- 

But  if  the  executors  of  a  deceased  partner  continue  his 
share  of  the  partnership  property  in  trade  for  the  benefit  of 
his  infant  daughter,  they  are  liable  upon  a  bill  drawn  for  the 
accommodation  of  the  partnership,  and  paid  in  discharge  of 
a  partnership  debt,  although  their  names  are  not  added  to 
the  firm,  but  the  trade  is  carried  on  by  the  other  partners 
under  the  same  firm  as  before,  and  the  executors,  when  they 
divide  the  profit  and  loss  of  the  trade,  carry  the  same  to  the 
account  of  the  infant,  and  take  no  part  of  the  profits  them- 
selves, (d) 

By  the  stat.  8  Ann,  c.  14,  (e)  a  lessor  is  empowered  to 
distrain  within  six  calendar  months  after  a  lease  for  life,  or 
for  years,  or  at  will,  is  determined,  provided  his  own  title 
or  interest,  as  well  as  the  tenant's  possession,  continue  at  the 
[476]  time  of  the  distress.  In  case  a  lessee  die  before  the 
expiration  of  a  term,  and  his  executor  continue  in  possession 
during  the  remainder  and  after  the  expiration  of  it,  a  dis- 
tress may  be  taken  for  rent  due  for  the  whole  term.  (/) 

An  executor,  it  seems,  is  bound,  provided  he  have  assets, 
to  maintain  an  apprentice  till  the  term  is  expired ;  for  a  dis- 
tinction exists  between  a  covenant  to  maintain,  and  a  cove- 
nant to  instruct  an  apprentice :  The  former  is  a  lien  on  the 
executor,  although  not  named,  in  respect  of  the  assets ;  the 
latter  is  a  fiduciary  trust  annexed  to  the  person  of  the  mas- 
ter* (g)    But  justices  of  the  peace  have,  generally  speaking, 


^'1 
(rf) 


Hall  V.  Hu£&m,  2  Lev.  228.  B.  57.    4  Bac.  Abr.  579.     1  Burn. 

t)  Wiffbtman  v.  Townroe  and  Just.  82.     1  Const's  Bott's  P.  L. 

Others,  1  Mau.&Sel.412.  524.      Fl.  745.      Cro.  Eliz.  553. 

(e)  Vide  Com.  Dig.  Distress,  A.  Wadswortb  v.  Gye,  1  Sid.  216.  Rex 

2.  3  Bl.  Com  a.  v.  Peck,  1  Salk.66.   Baxter  v.  Bur- 


1  H.\ 


Braitbwaite  v.  Cooksey  et  al,     field,  Stra«  1266.     Vide  S¥pra,  152, 
Bl.  Rep.  465.  285. 

[g)  Com.  Dig.  Justices  of  Peace, 


476  OF   REMEDIES  [bOOK  III. 

no  authority  to  order  an  executor  to  maintain  an  apprentice, 
for  such  a  jurisdiction  would  prevent  his  insisting  by  a  plea 
oiplene  adminUtravit  on  a  deficiency  of  assets  as  an  exemp- 
tion, (h) 

By  the  custom  of  London,  it  is  said,  the  executor  is 
bound  to  put  the  apprentice  to  another  master  of  the  same 
trade,  (t) 

In  respect  to  a  parish  apprentice,  on  whose  binding  no 
[477]  larger  sum  than  five  pounds  shall  have  been  paid,  some 
specific  regulations  are,  in  the  event  of  the  master's  death, 
prescribed  by  the  stat.  32  Geo.  3,  e.  57,  which  enacts,  that 
if  the  master  of  such  an  apprentice  shall  die  during  the  term, 
the  covenant  in  the  indenture  for  his  maintenance  shall  not 
continue  in  force  longer  than  three  calendar  months  after  the 
death  of  such  master,  during  which  the  apprentice  shall  con- 
tinue to  live  with  and  serve  the  executors  or  administrators, 
or  with  such  person  as  they  shall  appoint :  And  in  all  such 
parish  indentures  of  apprenticeship  there  shall  be  annexed  to 
the  covenant  for  maintenance  a  proviso,  that  such  covenant 
shall  not  continue  longer  than  three  calendar  months  after  the 
death  of  the  master;  but  if  such  proviso  be  omitted,  the  cove- 
nant on  the  part  of  the  master  to  maintain  the  apprentice  shall 
continue  only  for  three  calendar  months  after  his  deaths 
within  which  period  two  justices  of  the  peace  where  the 
master  died  shall,  on  the  application  of  the  widow  of  such 
master,  or  of  any  son,  daughter,  brother,  or  of  any  executor  or 
administrator  of  the  deceased,  by  indorsement  on  the  inden- 
ture, direct  the  apprentice  to  serve  another  master,  for  the 
remainder  of  his  term :  The  statute  also  makes  the  same 
provisions  for  the  death  of  any  subsequent  master.  It  then 
directs,  that  if  no  application  be  made  to  two  justices  within 
the  three  months,  or  if  on  application  they  shall  not  think  fit 
to  continue  such  apprenticeship,  the  indentures  shall  be  void« 

(Ji)  Pett  V.  Inhab.  of  Wingfield,        (t)  Per  Holt,  C.  J.,  S.  C.  1  Salk.  ! 

Garth.  231.    Res  v.  Pett,  Show.     66.  j 

406.     I  Salk.  66.  ^  •     (?  t7         <?i      I 
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It  further  providesi  that  the  act  shall  not  extend  to  any  parish 
apprentice  not  living  with  or  serving  such  original  or  subse- 
[478]  quent  master  at  the  time  of  his  death.  And  lastly  it 
enacts,  that  if  th^  original  or  any  subsequent  master,  or  the 
personal  representative  of  such  master,  having  assets,  during 
the  three  months  shall  refuse  or  neglect  to  maintain  and  pro- 
vide for  such  apprentice  according  to  the  form  of  such  cove* 
nant,  two  justices,  on  complaint  of  the  apprentice,  or  the 
parish  officers,  may  levy  sufficient  for  the  purpose  by  distress 
and  sale  of  the  effects  or  assets  of  such  master. 

Executors  and  administrators  are  within  the  custom  of 
foreign  attachment;  and,  therefore,  if  a  plaint  be  entered  in 
the  court  of  the  mayor  or  sheriff*  of  London  against  an  exe^ 
cutor  or  administrator,  the  plaintiff*  may  attach  money  or 
goods  belonging  to  the  deceased  in  the  hahds  of  another 
within  the  city,  {k)  But  a  debt  due  to  the  deceased  cannot 
be  attached  on  a  plaint  against  his  personal  representative, 
although  he  be  sued  under  that  description,  unless  he  be 
sued  for  a  debt  due  from  the  deceased.  (/)  Nor  shall  there 
be  an  attachment  for  the  debt  of  a  testator  of  money  or  goods 
in  the  hands  of  the  executor,  unless  they  were  due  or  belong- 
ing to  the  testator  at  the  time  of  his  death,  although  they  be 
assets ;  as  if  an  executor  sell  the  goods  of  the  testator^  the 
money  cannot  be  attached  in  his  hands,  (m)  Nor,  if  he  take 
a  bond  for  a  debt  due  to  the  testator,  can  the  money  payable 
on  the  bond  be  attached,  (n)  Nor  if  an  executor  recover  da- 
[479]  mages  in  trespass  for  the  testator's  goods,  or  on  a  cove- 
nant made  with  him,  can  there  be  an  attachment  of  the  da^ 
mages,  (o)  Nor,  if  money  be  awarded  to  an  executor  on  a 
submission  by  him  of  controversies  between  his  testator  and 
another  person,  can  the  money  due  by  the  award  be  attach- 


(ib)  Com,  Dig.  Attachment,  A.  B.  Hodffes  v.  Cox,  Cro.  Elk.  843. 
3  Bac.  Abr.  258.    I  Roll.  Abr.  105,        (m)  Honam  v.  Turget,  1  Ventr. 

vide  Dj.  196,  b.    Fisher  v.  Lane,  3  113. 
Wils.  297.    S.  C.  2  Bl.  Rep.  834.  (»)  S.  C.  1  Ventr.  113. 

(/}    Ck>m.   Dig.  Attachment,  D.         (o)  Ibid,  ]  12. 

E  E  2 
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ed.  (p)  Nor  can  there  be  an  attachment  of  a  legacy ;  for 
creditors  have  an  interest  in  it,  and  they  are  incapable  of 
being  warned,  (q) 


SECT,  IV. 

Of  remedies  against  executors  and  administrators  in  equity. 

An  executor  or  administrator  is  also,  in  his  representatire 
character,  liable  to  all  equitable  demands,  with  regard  to  per- 
sonal property,  that  existed  against  the  deceased  at  the  time 
of  his  death. 

If,  pending  a  suit,  the  defendant  die,  it  shall  be  continued 
by  bin  of  revivor  against  his  executor,  (a) 

Legatees,  or  persons  in  distribution,  are  also  entitled  to 
assert  in  a  court  of  equity  their  claims  against  the  executor  or 
[480]  administrator,  on  the  principle,  that  equity  considers  an 
executor  as  a  trustee  for  the  legatee  in  respect  to  his  le- 
gacy, and  as  trustee  in  certain  cases  for  the  next  of  kin  of  the 
undisposed  surplus.  (6)  It  also  regards  the  administrator  as 
trustee  for  the  parties  in  distribution,  (c)  And  trusts  are  the 
peculiar  objects  of  equitable  cognizance.  Thus  a  bill  lies  for 
a  personal  legacy ;  or  for  a  discovery,  and  an  account  of  as- 
sets :  or  for  the  distribution  of  an  intestate's  personal  es- 
tate, (d)  And  an  administrator  cannot  avail  himself  of  the 
length  of  time  as  an  answer  to  the  plaintiff's  bill  for  an  ac- 

{p)  Horsam  v.  Toilet,  1  Ventr.  kyl,  t6.575.  Pnc.  Reg.  2nd  edit.  209. 

112,  113.    S.  C.  1  Lev.  306.  (c)  2  Fonbl.  322.    Matthews  v. 

{q)  1  Ch.  Ca.  267.    1  RolL  Abr.  Newby,  1  Vem.133, 134.  2  Ch.  Ca. 

551.    3  Bac.  Abr.  259.    Noy.  115.  95.  Anon,  2  Ventr.  362.  2  Ch.  Rep. 

(a)  Mitf.  63, 64.  167. 

(6)  4  Bac.  Abr.  447.    Amm,  1  (rf)  1  P.  Wms.  287.    2  FonbL 

Atk.  491.    Farrington  v.  Knight-  321,  note  (d)  tfrid.  322.    Com.  Dig. 

Icy,  1  P.  Wms.  644.     Wind  v.  Je-  Chan.  5  D.  1. 
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count  and  application  in  payment  of  debts,  where  he  has  not 
pleaded  or  claimed  the  benefit  of  the  statute  of  limitation,  (e) 
So  it  lies  for  the  discovery  of  assets,  merely  for  the  purpose 
of  enabling  the  plaintiff  to  maintain  an  action  at  law  against 
an  executor;  (/*)  but  not  till  he  has  denied  assets  by  his  plea 
to  the  action,  (g) 

If  letters  of  administration  be  granted  to  an  infant,  under 
which  he  receives  and  disposes  of  assets  of  the  intestate,  an 
account  cannot  be  directed  in  respect  of  his  receipts  during 
his  infancy,  (gg) 

An  executor  having  admitted  a  large  balance  of  personal 
estate  to  be  in  his  hands,  was  ordered  to  pay  the  whole  into 
court,  although  he  stated  that  an  action  at  law  was  depend- 
ing against  him  for  a  debt  to  a  considerable  amount  from  the 
testator ;  but  with  liberty,  in  case  the  plaintiff  in  the  action 
should  recover,  to  apply  to  the  court  to  have  a  sufficient  sum 
paid  out  again.  The  plaintiff  in  the  action  did  recover,  and 
the  court  ordered  the  amount  to  be  paid  out  to  him,  and  not 
to  the  executor.  (A) 

And  where  an  executor  admitted  a  balance  due  from  him 
to  his  testator  upon  an  unsettled  account,  notwithstanding 
he  by  his  answer  stated  there  were  debts  owing  from  the  es- 
tate to  which  he  was  liable  to  the  extent  of  assets,  including 
that  balance,  the  testator  having  died  three  years  before,  he 
was  ordered  to  pay  the  balance  into  court,  as  all  the  debts 
ought  to  have  been  paid,  (t) 

So  where  executors  having  personal  estate  of  the  testator 
given  to  them  by  the  will,  upon  trust  to  lay  out  upon  good 
and  sufficient  security,  for  an  infant,  to  be  paid  on  his  com- 
ing of  age,  after  a  decree  for  an  account  and  notice  by  the 
next  friend  of  the  infant  plaintiff  lending  a  part  of  such  per- 
sonal estate  upon  mortgage,  they  were  ordered  to  pay  the 

(e)  Cocksbutt  v.  Pollard,  1  Wila.  Russ.  324. 
132.  ih)  Yare  v.  Harrison,  2  Cox's  Rep. 

(/)  Com.  Dig.  Chancery,  2  G.  3.  377. 

(g)  Ibid.  3  B.  2.  (t)  Mortlock  v.  Leathe8,2  Meriv. 

{gg)  Hindmarsh  v.  Southgate,  3  491. 
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same  into  court ;  but  the  motion  asking  in  the  alternativej 
that  the  executors  might  be  ordered  to  replace  the  amount 
by  so  much  stock  as  the  same  would  have  purchased  at  the 
time  of  the  investmenti  was  to  that  extent  refused,  (k) 

And  an  executor,  by  the  schedule  to  his  answer,  acknow- 
ledging that  he  had  received  the  testator's  property,  and  lent 
it  on  a  promissory  note,  was  ordered  to  pay  the  money  into 
court.  (I) 

But  where  an  executor  by  his  answer  admits  that  he  has 
received  a  certain  sum  belonging  to  the  testator's  estate,  but 
adds,  that  he  has  made  payments,  the  amount  of  which,  he 
does  not  specify ;  the  court  will  allow  him  to  verify  the 
amount  of  his  payments  by  affidavit,  and  order  him  on  mo- 
tion, to  pay  the  balance  into  court.  (U) 

In  a  suit  against  an  administrator,  appointed  under 
S8  Geo.  3,  c.  87,  and  the  bank,  the  court  before  decree  will, 
upon  motion  order  stock  standing  in  the  testator's  name  to  be 
transferred  into  court,  (m) 

An  executor  may  be  also  called  upon  in  equity  to  account 
for  interest  he  has  made  of  the  testator's  estate,  (mm)  And 
he  may  be  charged  with  interest  upon  balances,  though  not 
prayed  by  the  bill.  («) 

And  although  the  rule  be  not  invariable,  that  an  executor 
in  all  cases  shall  pay  interest  for  money  employed  in  the 
course  of  his  trade ;  yet  if,  without  any  reasonable  cause,  he 
detain  it  for  any  length  of  time  from  the  persons  entitled, 
and  apply  it  to  the  purposes  of  his  trade,  or  even  suflfer  it  to 
[481]  lie  idle  in  his  hands,  he  shall  be  subject  to  the  pay- 
ment of  interest,  (o) 


(it)  WiddowBonv.  Duck,2Meriv.  Rep.  375. 

494.  (ft)  Turner  v.  Turner,  1  Jac  & 

(0  Vigrass  v.  Binfield,  3  Madd.  Walk.  Rep.  39. 

Rep.  62.  (o)  Newton  v.  Bennet,  1  Bro.  Ch. 

(//;  Anon.  4  Sim.  359.  Rep.  359.    Seers  v.  Hind,  1  Ves. 

(f»)  Warburton  v.  Hill,  6  Sim.  jun.  294.    Ashbumham  v.  Thomp> 

532.              *  son,   13  Ves.  402.     Goodchild   v. 

{mm)  11  Vin.  Abr.  433,  in  note.  Fenton,  3  You.  &  Jer.  481. 
Perkins   v.  Baynton,  1    Bro.   Ch. 
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Ordinarily,  the  court  on  a  bill  filed  for  a  legacy  of  stock, 
does  not  inquire,  whether  the  stock  legacy  could  have  been 
invested  at  an  earlier  period ;  but  where  the  executor  is 
a  trustee  also,  and  retains  the  legacy  without  inventing  it,  he 
is  liable  for  any  loss,  occasioned  by  the  non-investment,  (p) 

And  if  an  executor  is  directed  to  invest  money  in  the  funds, 
or  to  lay  it  out  upon  mortgage  at  five  per  cent,  interest,  and 
he  has  from  tune  to  time  balances  in  his  hands,  and  neglects 
to  do  so,  inquiries  will  be  directed  at  the  original  hearing 
concerning  the  balances  retained  by  him  and  the  prices  of 
the  funds,  at  the  times  when  such  balances  were  in  his 
hands,  (q) 

So,  where  a  defendant  having  stated  in  his  answer,  that  by 
carrying  on  business  on  a  farm,  and  with  stock  belonging  to 
the  assets  of  an  intestate,  he  had  made  profit,  but  that  as  he 
had  not  kept  any  accounts,  and  had  blended  the  transactions 
of  the  farm  with  his  other  concerns,  he  could  not  set  forth 
the  amount  of  the  profits ;  it  was  ordered,  that,  in  taking  the 
account  against  him,  annual  rests  should  be  made,  and  in- 
terest calculated  at  five  per  cent,  upon  those  annual 
rests,  (gq) 

In  respect  to  the  rate  of  interest  to  which  in  such  cases  he 
shall  be  liable,  if  he  make  use  of  the  money,  he  ought  to  pay 
the  interest  he  has  made.  He  ought  not  to  derive  any  per- 
sonal advantage  from  the  trust  property.  If,  therefore,  it  be 
established  in  evidence  that  he  used  the  property  in  his  trade, 
the  court  takes  it  for  granted  that  the  trade  produced  five  per 
cent*  at  the  least,  and  it  is  incumbent  upon  him  to  shew  that 
he  made  less.  But  in  case  of  mere  negligence  to  lay  the  mo- 
ney out  for  the  benefit  of  the  estate,  although  it  be  true  that 
complete  indemnity  is  not  attained,  unless  the  executor  pay 
the  interest  which  might  have  been  made,  yet  that  is  not 
the  principle  on  which  the  court  acts.     It  has  laid  down  a 


ip)  Byrchallv.Bradford,6Madd.     Rep.  141. 
Rep.  13.  (94)  Walker  V.  Woodward,  iRuss. 

(9)  Hockley  v.  Bantock,  1  Russ.     107. 


481  OF    REMED1E8  [bOOK  III. 

rule  in  regard  to  the  quantum  of  interest,  namely  four  percent., 
from  which  it  does  not  depart  without  some  special  reason. 
And  mere    negligence  is  not  sufficient  to  produce  an  ex* 
ception :  Consequently,  if  there  be  no  evidence  of  the  exe- 
cutor's having  employed  the  fund,  but  mere  neglect  to  pay  it, 
he  cannot  be  charged  with  more  than  four /i^  eetU.  interest. 
And  even  when  an  executor  mixed  the  fond  with  his  own* 
money  at  his  banker's,  the  benefit  derived  by  him  not  appear- 
ing, Lord  Thurlow,  C,  held  him  chargeable  only  with  interest 
at  four  per  cent. :  Although  Lord  Loughborough,  C,  was  of 
opinion,  in  which  Sir  William  Grant,  M.  R.,  in  a  late  case 
appeared  to  concur,  that  if  a  trader  lodge  money  at  his  bank- 
er's, it  answers  the  purpose  of  his  credit,  and  it  should  be 
held  to  be  an  employment  in  his  trade,  (r)     Ancl  Sir  John 
Leach,  V.  C,  in  a  subsequent  case,  charged  an  executor  with 
interest  at  five  per  cent,  who  mixed  his  testator's  money  at  his 
banker's  with  his  own,  receiving  only  an  interest  of  three  and 
a  half  per  cent,  instead  of  laying  it  out  for  the  benefit  of  the 
parties  entitled,  (s)  And  executors  have  been  charged  with 
the  profits  made  by  them  from  the  employment  of  the  testa- 
tor's assets  in  any  trade  or  business  since  the  testator's  de- 
cease, (ss)     And  a  cestui  que  trust  may  insist  upon  a  share 
of  the  profits,  instead  of  interest  upon  the  trust  fund.  (I) 
But  although  the  court  does  not  usually  charge  an  executor 
with  a  greater  rate  of  interest  than  four  per  cent,   where 
he '  has  called  in  the  money  for  purposes  of  the  will,  yet 
if  it  were  outstanding  on  good  security,  at  the  time  of  the 
testator's  death,  at  five  per  cent,  and  he  call  it  in  without  any 
purpose  connected  with  the  trust,  and  hold  the  whole  in 
his  hands  without  attempting    to  lay  it  out,  he  shall  be 
charged  with  interest  at  the  rate  of  five  per  cent.,  on  the 
ground  of  a  general  dereliction  of   duty  on  his  part;    and 

(r)  Rocke  v.  Hart,  11  Ves.  jun.  («)  Palmer  v.  Mitchell,  2  MyL 

58.  Sutton  V.  Sharpe,  1  Rubs.  Hep.  &  Keen,  672,  in  note. 

146.  (0  Docker  v.  Soames,  2  Mjl  & 

(s)  Harris  v.  Docura,  April,  1818.  Keen,  656. 
MS. 
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though  a  small  part  of  the  money  so  called  in  carried  only 
four  and  a  half  f?^  cent,  that  will  make  no  difference  in  his 
&vour.  (/) 

But  if  a  will  direct  the  executor  to  lend  at  the  best  inter* 
est  a  sum  of  money>  which  at  the  time  of  the  testator's 
death  is  outstanding  at  four  per  cent,  and  the  executor 
suflfer  it  to  continue  so,  he  shall  be  personally  liable  to  pay 
five.  («)  And  so  if  executors  be  directed  to  lay  out  the  re- 
sidue in  the  purchase  of  land,  or  upon  heritable  or  personal 
securities,  at  such  rate  of  interest  as  they  should  think  rea- 
sonable, and  they  lend  the  fund  to  one  of  themselves  on  bond 
at  (ovT  per  cent,  when  five  per  cent,  might  have  been  made 
by  heritable  or  government  securities ;  the  executor  borrow- 
ing shall  pay  five  per  cent. ;  for  in  contracting  with  himself  he 
cannot  spare  himself,  (v)  If  there  be  an  express  trust  to 
make  improvement  of  the  testator's  estate,  and  the  executor 
will  not  honestly  endeavour  to  improve  it,  he  shall  be  consi- 
dered as  having  lent  the  money  to  himself  on  the  same  terms 
on  which  he  would  have  lent  it  to  others ;  and  as  often  as 
he  ought  to  have  lent  it,  if  it  be  principal,  and  as  often  as 
he  ought  to  have  received  it,  and  lent  it  to  others,  if  the  de- 
mand be  interest;  and  consequently  he  shall  be  charged 
with  interest  upon  interest ;  but  in  general  the  account  shall 
not  be  taken  against  him  from  the  moment  of  the  testator's 
death  upon  all  sums  received  and  paid  by  him,  but  some 
time  is  fixed,  at  which  the  principal  is  said  to  be  in  his 
hands,  so  that  it  was  capable  of  being  laid  out ;  and  he  is 
then  to  be  first  charged  with  the  principal  and  with  subse- 
quent interest,  and  for  that  purpose  annual  rests  in  tfie  tak- 
ing of  such  accounts  are  most  usual.  But  where  a  testator 
gave  a  legacy  to  his  executor  in  full  for  his  trouble  in  execu- 
ting the  will,  and  declared  that  he  should  have  no  commis- 
sion, nor  derive  any  advantage  from  keeping  any  money  in  his 

(0  Morley  v.  Ward,  11  Ves.  jun.  Rep.  429. 

581 .  Crackelt  v.  Bethune,  1  Jac.  &  (p)  Forbes  v.  Ross,  2  Cox's  Rep. 

Walk.  Rep.  686.  113. 

(«)  Forbes  v.  Ross,  2  Bro.  Ch. 
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liands  without  duly  accounting  for  the  legal  interest  thereof; 
and  after  providing  for  the  maintenance  and  education  of  his 
children  out  of  the  interest  of  their  respective  portionsi  di- 
rected that  the  surplus  interest  should  accumulate  for  their 
benefit,  and  be  laid  out  in  the  public  funds  for  that  purpose; 
and  the  executor  kept  the  fund  in  his  hands  for  a  long  period 
of  time,  without  attempting  any  accumulation ;  he  was  held 
liable  to  interest  at  five  per  cent,  on  all  the  sums  of  money 
which  came  to  his  hands,  from  the  time  he  received  them  re- 
spectively 80  long  as  they  continued  in  his  hands ;  and  in 
taking  the  accounts  the  Master  was  ordered  to  make  half- 
yearly  rests,  for  the  purpose  of  charging  him  with  compound 
interest,  (that  is  to  say)  by  stating  the  whole  amount  of  the 
interest  which  had  accrued  at  the  end  of  each  half-year,  and 
adding  that  to  the  principal  of  the  next  half-year,  {to) 

Nor,  in  case  the  executor  be  expressly  directed  to  improve 
the  estate,  shall  he  be  permitted  to  redeem  himself  by  ac- 
counting upon  the  supposition  of  the  money  having  been  Lud 
out  in  the  public  funds,  if  in  point  of  fact  it  were  not  so  laid 
out ;  or  if  he  laid  out  the  property  in  the  public  funds,  and 
then  sold  out  the  stock  at  a  great  advance,  if  at  the  close  of 
the  trust  the  price  be  less  than  he  sold  at,  it  is  not  suflScient 
for  him  to  ofier  back  the  stock,  but  he  shall  answer  for  the 
amount  of  the  money  for  which  he  sold  out,  (x)  Upon 
the  same  principles,  in  case  of  the  bankruptcy  of  an  execu- 
tor, having  failed  to  comply  with  a  direction  in  the  will  to 
accumulate  the  interest,  his  estate  shall  be  charged  with  in- 
terest at  the  rate  of  five  J9^r  cent,  with  rests,  (y)  But  an  ex- 
ecutor shall  not  be  charged  with  interest  on  a  balance  in  his 
hands,  which  he  retained  under  a  misapprehension,  for  which 
there  was  some  colour,  of  his  having  a  right  to  it.  (ar) 

Nor,  if  an  executor  compound  debts  due  from  the  testa- 
tor, or  buy  them  in  for  less  than  their  amount,  shall  he  be  per- 

(w)  Raphael  v.  Boehm,  11  Ves.  jun.  127>and  see  Moons  v.  DeBer- 

jnn.  92,  and  13  Ves.  jun.  407.  nales,  1  Russ.  301. 

(a?)  Ibid.  108.  (z)  Bruere  v.  Pemherton,  12  Ves. 

(y)  Dornford  v.  Dornford,  12  Vea.  jun.  386. 
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sonally  entitled  to  the  benefit  of  the  composition :  but  other 
creditors,  or  the  legatees,  or  the  party  entitled  to  the  surplus 
shall  have  the  advantage  of  it.  (a)  So  the  executor  of  a  mort- 
gagee, purchasing  the  equity  of  redemption  of  the  mortgaged 
estate  in  his  own  name,  with  the  money  due  on  the  mortgage, 
and  a  small  advance  beyond  it,  he  shall  be  a  trustee  of  the 
purchase  for  the  benefit  of  the  testator's  estate,  {aa) 

Yet  if  an  executor  lend  money  on  real  security,  which  at 
that  time  there  was  no  reason  to  suspect,  and  afterwards  such 
security  prove  bad,  he  shall  not  be  accountable  for  the  loss, 
any  more  than  he  would  have  been  entitled  to  the  produce  of 
it  if  it  had  been  sufficient.  (6)  So  where  A.  an  executor,  paid 
the  assets  into  the  hands  ofB.,  his  co-executor,  with  whom 
the  testator  was  used  to  keep  cash  as  his  banker;  on  the 
failure  of  B.,  the  court  held,  that  A.  ought  not  to  suffer  for 
having  trusted  him,  whom  the  testator  trusted  in  his  lifetime, 
and  at  his  death  appointed  one  of  his  executors,  (c) 

So,  although,  generally  speaking,  if  an  executor  compound 
[48S]  or  release  a  debt  to  the  testator,  he  shall  answer  for 
the  amount;  still,  if  he  appear  to  have  acted  for  the  benefit 
of  the  estate,  he  shall  not  be  charged,  (d) 

Formerly  an  executor  could  not  be  compelled  of  course  to 
secure  a  future  legacy,  on  the  principle  that  where  the  testa- 
tor had  thought  fit  to  repose  a  trust,  unless  some  breach  of 
it  were  shewn,  or  a  tendency  to  a  breach,  the  court  would  con- 
tinue to  confide  in  the  same  hand  :  for  such  a  purpose  it  was 
necessary  to  shew  misconduct  on  the  part  of  the  executor,  or 
his  insolvency :  {e)  Or,  in  the  case  of  an  executrix,  that  she 
had  a  married  person  in  needy  circumstances.  (/)    But  ac- 


Ca)ll  Vin.  Abr.  433.    Anon.  1  ((fill  Vin.  Abr.  432.    Blue  v. 

Salk.  155,  pi.  4.  MarshaU,  3  P.  Wins.  381.     Vide 

(aa)  Fasbrooke  v.  Balguj,  1  Myl.  sypra,  429* 

&  keen,  226.  (e)  Slanning  v.  Style,  3  P.  Wms. 

(b)  Brown  v.  Litton,  1  P.  Wms.  336.  11  Vin.  Abr.  426,  427,  428, 
141.  4  Burn.  Eccl.  L.  428.  Supra,  432.  3  Bac.  Abr.  8.  1  Atk.  505.  3 
428.  Atk.  101. 

(c)  4  Bum.  Eccl.  L.  428.  Church-  (/)  Rous  v.  Noble,  2  Vem.  249. 
hill  V.  I^dy  Hobson,  1  P.  Wms.  243. 
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cording  to  the  present  practice,  where  a  legacy  is  payable  at 
a  future  period,  the  legatee  without  any  suggestion  of  an 
abuse  of  the  trust,  or  that  the  fiind  is  in  danger,  has  a  right 
to  call  upon  the  executor  to  have  it  divided  from  the  bulk  of 
the  estate,  and  secured  and  appropriated  for  his  benefit,  as 
well  where  it  is  contingent,  as  where  it  is  vested,  (a)  An- 
nuitants are  likewise  entitled  to  the  same  equity,  and  to  com- 
pel the  executor  to  set  apart  a  sufficient  fiind  for  the  regular 
payment  of  their  annuities,  (b) 

[483]  An  executor  is  in  general  personally  bound  by  an 
admission  of  assets  express,  or  implied,  as  by  the  payment  of 
interest :  but  in  either  case  he  may  be  let  in  to  shew,  why  it 
should  not  charge  him,  as  that  the  money  was  deposited  in 
the  hands  of  bankers,  who  have  failed ;  or  that  his  admission 
was  grounded  on  a  mistake,  (c)  Such  admission  is  also 
waived  by  the  plaintiflTs  proceeding  to  an  account  of  assets, 
and  procuring  a  receiver  to  be 'appointed,  (d) 

Executors  signed  the  following  memorandum  on  the  back 
of  a  creditor's  account,  "  Mr.  G.  having  consented  to  wait  for 
the  payment  of  the  within  account,  we,  as  the  executors  of 
B.,  engage  to  pay  Mr.  6.  interest  for  the  same  at  &reper 
cent,  until  the  same  is  settled,"  and  they  were  held  personally 
liable  to  pay  the  debt  and  interest,  {dd) 

An  admission  of  assets  for  the  payment  of  a  legacy  is  an 
admission  of  assets  for  the  purposes  of  th&suit,  and  extends 
to  costs,  if  the  court  thinks  fit  to  give  them,  (e) 

In  case  an  executor  be  decreed  to  pay  interest  on  account 
of  a  breach  of  trust,  or  because  he  has  neglected  to  lay  money 
out  for  the  benefit  of  the  estate,  {eeyhe  is  Uable  to  costs  of 


(a)  4  Bac.  Abr.  44S.    Green  v.  {d)  Wall  v.  Boshby,  1  Bro.  Ch. 

Piffot,  1  Bro.  Ch.  Rep.  103.  Ck>oper  Rep.  484. 

Y.  Douglas,  2  Bro.  Ch.  Rep.  232.  {dd)  Bradlv  v.  Heath,  3  Sim.  643. 

Strange  v.  Harris,  3  Bro.  Ch.  Rep.  (e)  Phil.  Society  v.  Hobson,  2 

365.    Ferrand  v.  Prentice,  Ambl.  Myl.  &  Keen,  357. 

273.  Prac.  Reg.  2d.  edit.  270.  (fie)  Newton  v.  Bennet,  1  Bro.  11. 

(6)  Slanning  v.  Style,  3  P.  Wms.  362.    Rocke  v.  Hart,  11  Ves.  ran. 

335.  58. 

(c)  Horsley  v.Chaloner,2  Vez.  85. 
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course.  {/)  If  an  executor  have  acted  fraudulently,  the  court 
will  decree  costs  against  him,  {g)  although  the  will  direct  that 
his  expenses  shall  be  allowed  out  of  the  testator's  estate.  (A) 
He  is  also  subject  to  costs  in  equity  as  well  as  at  law,  if  he 
has  misconducted  himself  by  paying  simple  contract  debts  in 
preference  to  bond-creditors,  (t) 

And  where  a  creditor  filed  a  bill  against  an  executrix,  and 
she  stated  by  her  answer  that  there  were  no  assets  for  the 
payment  of  his  debt,  but  he  persisted  in  the  suit,  and  the 
result  of  the  account  in  the  Master's  office  was,  that  there 
were  no  assets,  but  the  executrix  was  charged  with  more  than 
she  had  admitted,  the  bill  was  dismissed  without  costs  as 
against  the  executrix,  (it) 

But  an  executor  shall  have  his  costs,  although  he  make  a 
claim,  and  fail,  if  it  were  merely  a  submission  of  the  point 
for  the  opinion  of  the  court.  (A) 

[484]  If  two  executors  or  administrators  join  in  a  receipt, 
one  only  of  whom  receives  the  money,  equity  has  been  stated 
to  adopt  this  distinction,  that  in  such  case,  each  is  liable  for 
the  whole  (/)  as  to  creditors,  who  are  entitled  to  the  full  be- 
nefit of  law,  although  one  of  such  personal  representatives 
might  have  given  an  effectual  discharge  ;  but  that  with  respect 
to  legatees,  or  parties  claiming  distribution,  as  they  have  no 
legal  remedy,  one  executor  or  administrator  shall  not  be 
charged  merely  by  joining  in  the  receipt,  when  the  other  has 
received  the  money ;  for  that  the  addition  of  his  name  is  only 
matter  of  form,  the  substantial  part  b  the  act  of  receiving, 
and  is  alone  regarded  in  conscience,  {m)  But  this  distinction 
between  legatees  or  parties  in  distribution,  and  creditors 

(/}Prac.Reg.2dedit.210.  Seers  (tt) Robinson  v.  Elliott,  1  Russ. 

V.  Hind,  1  Ves.  ran.  294.    Sed  vide  599. 

Ashbnrnham  v.  Thompson,  13  Ves.  Qc)  Prac.  Reg.  2d  edit.  1 52.  Rash- 

402.  ley  V.  Masters,  1  Ves.  jun.  205. 

ig)  Reecli  v.  Kinnegal,  I  Vez.  126.  (/)  3  Bac.  Abr.  31. 

Horsley  v.  Chabner,  2  Vec.  86.  (m)  Churchill  v.  Hopson,  1  Salk. 

(A)  Prac.  Reg.  2d  edit.  150,  151.  318.  S.  C.  I  P.  Wms.  241.    1  £q. 

Hathomthwaite  v.  Rutsel,  2  Atk.  Ca.Abr.398.  Murrellv.Cox,2  Vem. 

126.  570. 

(t)  Jeffries  v.  Harrison,  I  Atk.  468. ' 
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appears  to  rest  on  no  authority.  (»)  The  rule  is  general,  that 
executors,  joining  in  a  receipt,  shall  all  be  answerable,  (o)  It 
has,  indeed,  in  some  instances,  been  broken  in  upon,  {p)  and 
Sir  Richard  P.  Arden,  M.  R.  denied  it  to  be  universaUy  ap- 
plicable, (q)  It  seems  an  exception,  if  an  executor  redeive  the 
money  without  the  consent  of  his  co-executor,  and  they  qfier^ 
wards  sign  the  receipt,  (r)  for  by  that  act  they  did  not  enable 
[485]  him  to  obtain  the  payment.  So  if  one  executor  places 
the  property  in  the  hands  of  the  otiier,  who  happens  to  be  a 
banker,  or  in  such  a  situation  that  the  act  is  not  improvident ; 
he  shall  not  be  charged  in  case  of  a  loss,  for  if  he  had  been  a 
sole  executor,  and  had  under  the  same  circumstances  de- 
posited the  money  with  a  banker,  he  would  not  have  been 
liable,  (s)  And  where  an  executor  was  employed  by  his  co- 
executor  as  his  agent  to  sell  an  estate,  which  under  the  will 
the  co-executor  alone  had  power  to  sell,  and  he  handed  over 
the  price  of  the  estate  to  his  co-executor,  he  was  held  not  ac- 
countable for  the  misapplication  of  the  money  by  his  co-exe- 
cutor, because  he  had  no  legal  right  to  retain  it,  although  by 
the  will,  the  produce  of  the  estate,  when  sold,  was  to  be  con- 
sidered as  part  of  the  testator's  personal  estate,  (ss) 

This,  however,  is  clear  from  all  the  cases,  that,  where 
by  any  act  done  by  one  executor,  any  part  of  the  estate 
comes  to  the  hands  of  his  co-executor,  the  former  will  be 
answerable  for  the  latter,  in  the  same  manner  as  he  would 
have  been  for  a  stranger,  whom  he  had  enabled  to  receive 
it.  (0    And  where  executors  became  bankrupts,  interest  at 

(n)  Sadler  v.  Hobbs,  2  Bro.  Ch.  note  1.    Read  v.  Tnielove,  Ambl. 

Rep.  117.   1  P.  Wms.  243,  in  note,  417.    Sadler  v.  Hobbs,  2  Bro.  Ch. 

3  Bac.  Abr.  31,  in  note.  Rep.  114.  Scurficldv.Howe8,3Bro. 

(o)   Fellowea  v.  Mitchell,   1    P.  Ch.  Rep.  90.    Hovcy  v.  Blakeman, 

Wms.  81.    Aplyn  v.  Brewer,  Free.  4  Vea.  jun.  596.  Westley  v.  Clark, 

Ch.  173.  Leigh  v.  Barry,  3  Atk.  584.  1  Eden's  Rep.  357. 

Ex-parte  Belchier,  Ambl.  219-  Sad-  (»)  Chambers  y.  Minchio,  7  Vea. 

ler  V.  Hobbs,  2  Bro.  Ch.  Rep.  116.  jun.  197, 198. 

(p)  Churchill  v.  Hopaon,  1  Salk.  («)  Davis  v.  Spurling,  1  Ruaa.  & 

318.    S.  C.  1  P.  Wma.  241.     1  P.  Myl.  64. 

Wma.  83,  note  (1).  (0  1  P-  Wma.  241,  note  1.  3  Bro. 

(o)Scurfieldv.Howe8,3Bro.Cb.  Ch.  Rep.  97.    Doyle  v.  Blake,  2 

Rep.  94.  Scho.  8c  Lef.  231. 

(r)  1  P.  Wma.  241,  note  I,  83, 
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five  per  cent.  w|is  ordered  to  be  proved  against  their  rer 
spective  estates  as  well  as  the  principal  money.  (/)  And 
where  executors  joined  in  a  transfer  of  stock  to  a  co- 
executor,  upon  a  representation  that  it  was  required  for 
debts,  and  he  wasted  part  of  the  produce,  they  were 
charged  with  the  whole,  that  they  could  not  prove  the 
application  of  to  that  purpose*  (t«)  So  where  several  admi* 
nistrators  appointed  their  co-administrator  to  be  the  acting  ad- 
ministrator, and  directed  the  creditors  to  pay  their  debts  to 
him,  and  he  became  insolvent,  the  other  administrators  were 
held  responsible  for  his  receipts,  {uu)  And  where  a  testator 
authorized  his  three  executors  to  lend  money  on  personal  se- 
curity, and  two  of  the  executors  lent  it  to  the  third,  it  was 
held  a  breach  of  trust,  (v) 

Co-trustees  are  in  this  respect  contradistinguished  from 
co-executors.  In  the  case  of  co-trustees,  as  each  hath  not 
a  power  over  the  whole  of  the  fund,  their  joining  in  a  re- 
ceipt is  necessary,  and,  consequently,  although  they  join  in 
such  receipt,  yet,  it  is  a  general  rule  that  the  trustee,  who 
receives  the  money  shall  be  alone  chargeable.  But  in  the 
case  of  co-executors,  each  has  a  power  over  the  fund,  and  a 
co-executor  joining  in  a  receipt  is  altogether  unnecessary, 
therefore,  if  he  act  without  necessity,  and  join  with  his  co- 
executor  in  such  receipt,  he  shall  in  general  be  responsible 
for  the  consequences :  He  assumes  a  power  over  the  pro- 
[486]  perty,  and  it  shall  not  be  afterwards  permitted  to  him 
to  say,  that  he  had  no  control  over  it.  (w)  So,  if  executors 
confiding  in  the  representation  of  their  co-executor,  that 
stock  standing  in  the  testator's  name  is  wanting  for  the  pay- 
ment of  debts,  do  join  in  a  transfer  of  the  stock  to  him,  if  he 
mbapply  the  whole  or  any  part  of  it,  they  are  chargeable  with 


(0  Biek  V.  Motly,  1  MyL  &  Keen,         (nu)  Lees  v.  Sanderson,  4'Sijn.  28. 
312.  (I?) V.  Walker,  5  Russ.  7. 

(«)  Lord  Shipbrook  v.  Lord  Hin-         (x)  Chambers  v.  Minchin,  7  Ves. 

cbinbrook,  16  Ves.  jun.  477.    Un-  jun.  186.  Brice  v.  Stokes,  11  Ves. 

derwood  v.  Stevens,  1  Meriv.  Rep.  jun.  323,  324. 
713. 
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him  to  the  extent  of  such  misapplication,  (y)  In  like  man- 
ner»  if  an  executor  has  been  dealing  with  the  assets  much 
beyond  that  period  of  time,  in  which,  in  the  ordinary 
course,  debts  would  be  paid,  and  he  applies  to  his  co-exe- 
cutors to  have  such  fund  transferred  to  him  alone,  and  on 
inquiring,  they  satisfy  themselves,  that  there  are  debts  un- 
paid, and  his  real  purpose  were  to  apply  the  fund  in  dis- 
charge of  such  debts,  if  it  afterwards  appear,  that  he  had 
in  his  hands  another  fund  sufficient  for  the  payment  of  those 
debts,  and  such  application  of  the  fund  was  not  necessary 
nor  was  it  in  fact  devoted  to  the  payment  of  debts,  they 
shall  be  responsible*  They  are  in  such  case,  subject  to  the 
imputation  of  negligence  in  being  top  easy  with  their  co- 
executor;  too  remiss  in  not  inquiring  how  for  so  long  a 
timcy  he  had  been  acting  in  the  administration  of  the 
assets.  («) 

But  within  a  reasonable  time,  if  executors,  after  the  tes- 
tator's death,  join  in  a  transfer  of  stock  to  their  co-executor, 
on  his  representation,  that  it  is  requisite  for  the  payment  of 
debts:  they  are  not  responsible  if  they  can  prove  he  applied 
it  to  that  purpose,  although  he  had  possessed,  if  not  by  their 
means,  other  part  of  the  assets  which  he  had  wasted,  (a) 
And  though  it  be  a  settled  rule,  that  if  any  executor  contri- 
bute in  any  way  to  enable  the  other  to  obtain  possession  of 
the  assets,  he  shall  be  answerable  for  their  misapplication ; 
yet  the  rule  does  n6t  extend  to  those  cases,  in  which  an  exe- 
cutor is  merely  passive,  and  does  not  obstruct  the  other  in 
receiving  the  property,  for  it  is  not  incumbent  upon  one 
executor  by  force  to  prevent  its  getting  into  the  hands  of  his 
co-executor.  (6) 

So  a  co-executor,  who  proved,  but  never  acted,  having 
received  a  bill  by  the  post  on  account  of  the  estatej^  and 
transmitted  it  immediately  to  the  acting  executor,  was  held 

(y)  Lord  Shipbrook  v.  Lord  Hin-  chinbrook,  11  Ves.  jon.  254. 
chinbiook,  1 1  Yes.  jun.  252.  16  Yes.         (a)  Ibid,  254. 
jun.  478.  (b)  Langford  v.Gatcoigne,  1 1  Yes. 

(z)  Lord  Shipbrook  v.  Lord  Hin-  jun.  383. 
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not  to  be  responsible  for  the  administration  of  the  pro- 
perty, (c)  So  if  A.  interested  in  the  fund  act  in  authoriz'* 
ing  B.  one  executor  to  part  with  it  to  C.  his  co-executor, 
and  it  be  wasted,  B.  shall  not  be  responsible  to  the  extent  of 
A.*s  interest :  But  B.  shall  be  responsible  to  the  other  par* 
ties,  who  may  be  interested  in  the  fund,  in  case  they  did  not 
acquiesce  in  his  transferring  it  to  C.  (d) 

Although  one  executor  admit  assets,  an  account  shall  be 
decreed  against  his  co-executor,  who  does  not  admit  them,  (e) 
And  where  an  infant  legatee  filed  a  bill  for  an  account 
against  two  executors,  although  one  of  them  in  his  answer 
denied  having  either  proved  the  will,  or  received  any  assets, 
the  account  was  directed  against  both.  (/) 

If  an  executor,  under  the  express  authority  of  the  will, 
carry  on  trade  with  the  testator's  general  assets,  not  only 
such  assets,  but  even  his  own  property  will  be  subject  to  his 
bankruptcy. 

If  the  trade  be  beneficial,  the  profits  are  applicable  to  the 
purposes  of  the  will,  and  the  executor  derives  no  personal 
benefit  from  the  success  of  the  trade*  If  the  trade  prove  a 
losing  concern,  the  executor,  on  a  failure  of  the  assets,  will 
be  personally  liable  to  the  loss. 

[487]  If  an  executor,  without  any  authority  from  the  will 
take  upon  himself  to  trade  with  the  assets,  the  testator's  es« 
tate  will  not  be  liable  in  case  of  his  bankruptcy ;  the  testator's 
creditors  and  legatees  will  have  a  right  to  prove  demands 
for  such  of  the  assets  as  have  been  wasted  by  the  executor 
in  the  trade,  in  proportion  to  their  respective  interests :  And 
with  respect  to  such  of  the  assets  as  can  be  specifically  dis- 
tinguished to  be  part  of  the  testator's  estate,  they  will  not 
pass  by  the  assignment  of  the  commissioners ;  the  executor 


(c)  Balcben  v.  Scott,  2  Ves.  jun.  Norton  v.  TurviUe,  2  P.  Wms.  145. 

678.  Wall  V.  Buahby,  1  Bro.  Ch.  Rep. 

{d)  Brice  V.  Stokes,  11  Ves.  jun.  488. 

319.  (/)  Price  V  Vaugban,  2  Anstr. 

(c)  Com.  Dig.  Chancery,  (2  G.  3.)  Rep.  524. 
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holding  them  aUetiojure,  they  will  not  be  liable  to  his  bank- 
ruptcy. \g) 

But  the  testator  may  by  his  will  qualify  the  power  of  his 
executor  to  carry  on  trade,  and  may  limit  it  to  a  specific 
part  of  the  assets,  which  he  may  sever  from  the  general 
mass  of  his  property  for  that  purpose;  and  then,  in  the 
event  of  the  bankruptcy  of  the  executor,  the  rest  of  the 
assets  will  not  be  afiected  by  the  commission,  although  the 
whole  of  the  executor's  private  property  will  be  subject  to  its 
operation,  {h) 

If  the  executor  of  a  trader  only  dispose  of  the  stock  in 
trade,  it  will  not  make  him  a  trader,  or  subject  to  a  com- 
mission of  bankruptcy.  Thus,  where  the  executor  of  a 
[488]  wine-cooper  found  it  necessary  to  buy  ¥rines  to  refine 
the  stock  left  by  the  testator,  this  was  held  not  to  constitute 
him  a  trader,  (f) 

If  an  executor  become  a  bankrupt,  his  bankruptcy  does 
not  divest  him  of  his  legal  right  of  executorship,  nor  does 
the  commissioaers'  assignment  affect  the  assets,  except  in  re- 
gard to  such  beneficial  interest,  as  the  bankrupt  himself 
may  be  entitled  to.  But,  although  a  bankrupt  executor  may 
strictly  be  the  proper  hand  to  receive  the  assets,  if  his  as- 
signees be  possessed  of  any  part  of  the  property,  the  Court 
of  Chancery  will,  for  the  benefit  of  creditors  and  legatees, 
appoint  a  receiver  for  the  same;  or  will  direct  the  bankrupt 
himself  to  be  admitted  a  creditor  for  what  he  shall  be  in- 
debted to  the  estate ;  nor  is  this  practice  incongruous,  as  he 
acts  in  auter  droit.  Yet  to  prevent  embezzelment,  the  court, 
on  such  proof,  will  order  the  dividends  to  be  paid  into  the 
Bank,  subject  to  the  demands  on  the  testator's  estate,  {k) 

{^)  See  £ar.par/e  Garland,  10  Ves.  (k)  Cooke's  B.  L.  133,  134«  135, 

jun.  110.    (Supra,  166,  and  Cooke's  137.  Stone,  131.    Sx-parte  Ellis,  1 

B.  L.  4th  edit.  67,  and  Whitmarsh's  Atk.  101.  Eau-parte  Butler,  ib.  213. 

B.  L.  2d  edit.  268.  Butler  v.  Richardson,  AmhL  74. 

(A)  Ex  parte  Garland,   10  Ves.  £;t-paHe  Markland,  2  P.  Wms.  546. 

jun.  1 10.  Ex-parte  Leek,  2  Bro.  Ch.  Rep.  596. 

(t)  Cooke's  B.  L.  4th  edit.  67,  and  Vide  also  sup.  429,and  Whitnuursh's 

Whitmarsh's  B.  L.  2d  edit.  16.  B.  L.  2d  edit.  269. 
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So  where  A.  a  bankrupt,  and  also  B.  claimed  to  be  execu- 
tors of  a  creditor  of  A.,  and  a  suit  was  pending  in  the  eccle- 
siastical court  in  regard  to  the  executorship ;  the  Lord 
Chancellor  permitted  B.  to  prove  the  debt  under  the  com- 
[489]  mission,  and  directed  the  dividends  to  be  paid  into  the 
Bank,  to  abide  the  event  of  the  litigation.  (/)  And  where  an 
executor,  in  consequence  of  his  bankruptcy  becomes  desti- 
tute, and  incapable  of  exercising  his  functions,  and  elects 
to  relinquish  his  interest  in  the  testator's  property,  the  Court 
of  Chancery  will  permit  a  creditor  of  the  testator  to  file  a 
bill  for  himself,  and  to  call  in  the  outstanding  assets  for  the 
purpose  of  administering  them.  (f»)  And  a  receiver  has  been 
appointed  before  answer  upon  an  affidavit  of  misapplication 
and  danger  to  the  property  in  the  hands  of  an  executor,  and 
the  co-executor's  consenting  to  the  order,  (n) 

An  executor  being  out  of  the  jurisdiction  in  Scotland,  a 
receiver  was  appointed  under  the  36  Geo.  3,  c.  90,  but  ad- 
ministration having  been  granted,  a  motion  was  made  on  the 
part  of  the  administrator  for  an  injunction  to*  restrain  the  re- 
ceiver from  acting.  The  Lord  Chancellor  referred  it  to  the 
Master  to  reconsider  the  appointment  of  a  receiver,  regard 
being  had  to  the  circumstance  of  administration  having  been 
granted,  (p) 

A  writ  of  ne  execU  regno  against  a  feme  covert  administra- 
trix, cannot  be  sustained,  (p) 

(0  Bt^^te  Shakeshaft,  3  Bro.  Yes.  266. 

Ch.  Rep.  198.  (o)  Faith  v.  Dunbar,  Coop.  Rep. 

(fii)  Btirrougha  v^  Elton,  II  Yea  200. 

jun.  29.  ip)  Pannel  v.  Tayler,  1  Turn.  96. 

(n)  Middleton  v    Dodswell,  13 
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SECT.  V. 

Of  remedies  against  executors  and  administrators  in  the 
Ecclesiastical  Court. 

Legatees,  and  the  next  of  kin  may  proceed  against  the 
executor  or  administrator  in  the  ecclesiastical  court.  That 
court  has  not  only  jurisdiction  of  the  probate  of  wills,  and 
the  granting  of  administrations,  but  has  also,  as  incident  to 
the  same,  authority  to  enforce  the  payment  of  legacies;  (a) 
and,  according  to  the  statute,  the  distribution  of  an  in- 
testate's effects.  In  respect  to  legacies,  the  cognizance  of 
them  in  former  times  belonged  exclusively  to  that  judica- 
ture. The  Court  of  Chancery,  till  Lord  Nottingham  ex- 
tended the  system  of  equitable  jurisprudence,  administered 
no  relief  to  legatees.  (6)  In  regard  also  to  distribution, 
equity,  as  the  act  of  parliament  contains  no  negative  words, 
has  a  concurrent  jurisdiction  with  the  ordinary,  and  in  both 
[490]  cases  as  being  armed  with  larger  powers,  aflfbrds  a 
more  effectual  relief,  (c) 

As  a  court  of  equity,  and  the  spiritual  court  have  in  these 
points  a  concurrent  jurisdiction,  whichever  of  them  has  first 
possession  of  the  cause,  has  a  right  to  proceed,  {d)  But 
where  it  appears  that  the  ordinary  cannot  administer  com- 
plete justice,  equity,  without  regard  to  such  priority,  will 
interpose.  As,  where  a  husband  sues  in  the  spiritual  court 
for  a  legacy  bequeathed  to  the  wife,  the  Court  of  Chancery 
will  grant  an  injunction  to  stay  the  proceedings,  since  the 
ecclesiastical  judge  has  no  authority  to  compel  a  settle- 

(a)  4  Bac.  Abr.  446.   3  BL  Com.  note(d.)  Matthews  v.Newby^lVem. 

98.  134. 

iff)  Deeks  v.  Strutt,  5  Term  Rep.  {d)  4  Bac.  44/.  Toih.  114.    Ni. 

692.  See  1  P.  Wms.  675.  cholas  v.  Nicholas,  Free.  Ch.  548. 

(c)  Vide  2  Fonbl.  2d  edit.  414, 
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ment.  {e)  So  a  legacy  given  to  an  infant  is  more  properly 
cognizable  in  equity,  since  that  jurisdiction  can  alone  secure 
the  money  for  the  child's  benefit.  (/) 

The  spiritual  jurisdiction  extends  to  legacies  only  of  per- 
sonal property ;  therefore,  if  land  be  devised  to  be  sold  for 
the  payment  of  legacies,  they  can  be  sued  for  only  in  a  court 
of  equity,  because  they  arise  out  of  the  real  estate,  {g) 
Equity  has  also  the  exclusive  cognizance  of  those  cases  in 
which  there  is  a  will,  and  the  residue  is  undisposed  of:  for 
[401]  then  as  we  have  seen,  (A)  the  executor  is  a  trustee  for 
the  residue,  and  the  ordinary  cannot  compel  a  distribution 
of  it,  because  he  cannot  enforce  the  execution  of  a  trust,  (j) 
Nor  has  he  a  power  to  compel  the  debtor  of  an  intestate  to 
pay  his  debt  into  court,  although  such  debtor  be  the  person 
applying  for  a  distribution,  for  that  would  be  to  hold  a  plea 
of  debt ;  but  in  that  case  he  may  refuse  to  proceed  to  a  dis- 
tribution till  the  party  shall  bring  it  in.  {k)  So,  it  seems, 
that  if  a  legatee  take  a  bond  from  the  executor  for  payment 
of  the  legacy,  and  afterwards  sue  him  in  the  spiritual  court 
for  the  same,  a  prohibition  will  be  granted ;  for  by  taking  the 
obligation  the  nature  of  the  demand  is  changed,  and  becomes 
a  debt  recoverable  in  the  temporal  courts.  (/) 

In  case  a  legatee,  or  the  next  of  kin  elect  to  sue  in  the 
spiritual  court,  the  executor  or  administrator  must  there  ex- 
hibit an  inventory  of  the  property,  if  he  has  not  done  so  be- 
fore, and  bring  in  an  account,  {tn) 

(e)  Hill  V.  Tamer,  1  Atk.  316.  adfin.  Petit  v.  Smith,  5  Mod.  247. 
Jewson  V.  Moulson,  2  Atk.  420.  Ni-  Hatton  v.  Hatton,  Stra.  S65.  Petit 
cbolas  V.  Nicholas,  Prec.  Chan.  548.  v.  Smith,  Ld.  Raym.  86.  Rex  v. 
2  Yes.  jun.  676.  Meales  v.  Meales,  Raine8,t6.363.  FarriDgtonv.Knight- 
5  Yes.  jan.  617,  in  note.     See  also  ly,  1  P.  Wms.  646,  647,  649. 

10  Yes.  jun.  677,  and  tuprOy  321.  (*)  Gierke  v.  Gierke,  Ld.  Raym. 

(/)  Howell  V.  Waldron,  1  Yern.  686, 

26.  Anon.  1  Atk,  491.  {t)  Goodwin  y.  Goodwin,  Yelv.  38. 

ig)  4  Bac.  Abr.  446.    Dyer,  161.  Luke  v.  Alderne,  2  Yern.  31.    Sed 

Palm.  120.  Cro.  Jac.  279, 364.  Cro.  Doddridge,  J.  contra.   2  Roll.  Rep. 

Car.  16.  2  Roll.  Abr.  286.  Bastard  160.  Vide.  Sadler  v.  Daniel.  10 Mod. 

V.  Stockwell,  2  Show.  60.  21. 

(A)  Suora,  361,  479.  (m)  4  Bum.  Eccl.  L.  426. 

(f)  2  Fonbl.  2d  edit.  414,  note  (d.) 
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Of  the  nature  of  an  inventory  I  hare  already  treated,  (n) 
It  is  to  contain  a  full,  true,  and  perfect  schedule  of  the  de- 
[492]  ceased's  effects.  The  account  is  to  state  in  what  man- 
ner they  have  been  disposed  of.  (o) 

Neither  an  executor  nor  an  administrator  can  be  cited  by 
the  ordinary  ex  officio  to  account,  (p)  The  executor^  ve 
have  seen,  is  bound  by  his  oath  to  make  an  inventory  of  the 
personal  estate,  and  exhibit  the  same  into  the  registry  of  the 
spiritual  court  at  the  time  assigned  him  for  that  purpose,  and 
render  a  just  account,  when  lawfully  required,  that  is  to  say, 
at  the  suit  of  a  legatee;  and  in  such  case  he  is  bound  not 
only  to  produce  an  account,  but  also  to  prove  the  different 
items  of  it.  (q)  But  he  is  not  by  the  condition  of  the  bond 
given  in  pursuance  of  the  stat.  S2  &  SS  Car.  S,  c.  10,  boond 
to  distribute  the  surplus  of  the  estate  after  pajrment  of  debts, 
&c.,  until  a  decree  directing  him  so  to  do  has  been  made  by 
the  court  into  which  his  inventory  and  account  has  been 
exhibited,  (qq) 

The  payment  of  sums  under  forty  shillings  shall  be  proved 
merely  by  his  oath,  if  there  appear  no  fraud  by  dividing 
greater  sums  into  less.  Of  the  payment  of  sums  to  a  high^ 
amount  vouchers  must  also  be  exhibited,  (r)  The  adverse 
party  shall  be  at  liberty  to  disprove  such  account.  If  it  be 
&lse,  the  executor  shall  be  liable  to  the  penalties  of  per- 
jury. (*) 

After  the  death  of  an  executor,  sums  under  forty  shillings 
shall  not  be  allowed  on  the  oath  of  his  representative;  for 
such  payments  can  be  substantiated  only  by  him  who  made 
them,  (t) 

fit)  Vide  supra,  247,  it  seq.  {qq)  Archbp.  of  Canterbury  v. 

(o)  Greersidev.  Benson,  3  Atk.  Tappen,  8  Barn.  &  Cress.  151.  Areh- 

252.  bp.  of  Canterbury  v.  Robertson,  1 

(p)  Com.  Dig.Adnion.C.3.  Arch-  Cromp.  &  Mess.  690.  S.  C.  3  Tynr. 

bp.  of  Canterbury  v.  Wills,  1  Salk.  390. 

315,  316.    Greerside  v.  Benson,  3  (r)  4  Bum.  Eccl.  L.  427.  Ought 

Atk.  253.  347,  348. 

iq)  Archbp.   of  Canterbury  v.  (s)  4  Bum.  Eccl.  L.  427.  Ought. 

WiUs,  1  Salk.  316.  Fufc  also  Arch-.  346. 

bp.  of  Canterbury  v.  House,  Cowp.  (0  4  Bum.  Eccl.  L.  427.  Ought. 

141.  347. 
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[493]  In  regard  to  the  administrator^  before  the  statute  of 
distributions,  according  to  the  condition  of  the  administration 
bond,  he  also  was  bound  to  exhibit  an  inventory,  and  render 
an  account  when  required.  But  pursuant  to  that  statute  the 
administrator,  we  may  remember,  enters  into  a  bond  with  two 
or  more  sureties,  conditioned  for  his  exhibiting  an  inventory 
of  the  efiects,  and  an  account  of  the  same,  at  the  respective 
tiroes  specified.  Therefore,  without  citation  or  suit,  he 
ought,  in  strictness,  to  appear  on  the  day,  and  produce  his 
account  in  court.  But,  in  that  case,  it  is  neither  verified  by 
oath,  nor  liable  to  be  examined.  If,  however,  a  party  in 
distribution,  who  is  in  the  nature  of  legatee  by  statute,  and 
therefore  entitled  to  an  account,  shall  come  in  and  controvert 
it ;  it  must  be  sworn  to,  and  is  subject  to  investigation ;  when 
the  proceedings  shall  be  the  same  as  in  the  case  of  an  exe- 
cutor, (ii) 

Thus  it  appears  that  the  stat.  1  Jac.  2,  c.  17,  (u;)  which 
provides  that  no  administrator  shall  be  cited  according  to 
the  statute  of  distributions  to  render  an  account  of  the  per- 
sonal estate  of  his  intestate  otherwise  than  by  inventory, 
unless  at  the  instance  or  prosecution  of  some  person  in  behalf 
of  a  minor,  or  having  a  demand  out  of  such  personal  estate, 
as  a  creditor,  or  next  of  kin,  nor  be  compellable  to  account 
before  the  ordinary ;  had,  in  truth,  no  operation,  as  such  was 
the  law  before,  {pc) 

[494]  All  the  legatees,  or  parties  in  distribution  arc  to  be 
cited  to  appear  at  the  making  of  the  account ;  for  it  shall 
not  be  conclusive  on  such  as  shall  be  absent,  and  have  not 
been  cited,  (y)  An  executor  or  administrator,  therefore, 
when  he  is  called  upon  by  any  one  party  to  account,  should 
cite  the  legateesi  or  next  of  kin  in  special,  and  all  others  in 
general,  having,  or  pretending  to  have,  an  interest,  to  be 
present,  if  they  think  fit,  at  the  passing  of  the  same ;    and 

(»)  Archbp.of  Canterbury  V.Wills,  Salk.  31 5,  316. 
1  Salk.  315,  316.  (y)  4  Bum.  Eccl.  L.  426.  Swinb. 

(v)  Vid/t  4  Bum.  Eccl.  L.  426.  p.  6,  8.  20. 
(«)  Archbp.of  Canterbury  v. Wills, 
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then,  on  their  appearance,  or  contumacy  in  not  appearing, 
the  judge  shall  proceed,  (x) 

Although  the  spiritual  court  have,  as  incident  to  the  ju- 
risdiction of  wills,  the  jurisdiction  also  of  legacies ;  yet,  if 
a  temporal  matter  be  pleaded  in  bar  of  an  ecclesiastical 
claim,  they  must  proceed  according  to  the  common  law.  (a) 
Therefore,  if  payment  be  pleaded  in  bar  of  a  legacy,  and 
there  be  but  one  witness,  whom  the  ecclesiastical  court  will 
not  admit,  because  their  law  requires  two  witnesses^  a  pro- 
hibition shall  issue,  (b)  But  it  is  not  a  sufficient  ground  for 
a  prohibition  to  suggest,  that  the  plaintiff  had  only  one  wit- 
ness to  prove  the  fact,  unless  the  party  allege  he  offered  such 
proof,  and  it  was  refused  for  insu£5ciency.  (c) 

If  the  spiritual  court  shall  attempt  a  distribution  contrary 
to  the  rules  of  the  common  law,  it  shall  be  prevented  by  a 
prohibition,  because  it  is  restricted  by  the  statute  of  distri- 
butions to  those  rules,  (d) 

[495]  After  the  investigation  of  the  account,  if  the  ordi- 
nary find  it  true  and  perfect,  he  shall  pronounce  for  its  va- 
lidity. And  in  case  all  parties  interested  as  above  men- 
tioned have  been  cited,  such  sentence  shall  be  final,  and 
the  executor  or  administrator  shall  be  subject  to  no  farther 
suit  (e) 

In  case  there  shall  appear  assets  for  the  entire,  or  partial 
payment  of  the  legacy,  or  for  a  distribution,  the  same  shall 
be  decreed  accordingly. 

An  executor  or  administrator  is  also  bound  to  exhibit  an 
account  upon  oath,  at  the  promotion  of  a  creditor ;  but  a 


{9)  4  Burn.  EccL  L.  426.  Ought.  Startup  v.  Dodderidpre,  2  Ld.  Raym. 

364,  355,  356.  II6I,  1172, 1211.  Shatter  v.  FHend, 

(a)  4  Bac.  Abr.  447.  1  Roll.  Abr.  2  Salk.  647.  S.  C.  Carth.  142. 
298,299.  Hob.  12.  12  Co.  66.  Het-  Blackborougb  v.  Davis,  1  P.  Wins. 
ley,  87.  2  Inst.  608.  Sid.  I6l.  47,  49. 

(b)  Bagnal  v.  Stokes,  Cro.  Eliz.  (c)  Cartb.  143, 144. 

88,  666.    Shatter  v.  Friend,  ShoiF.  (d)  Blackborough  v.  Davis,  1  P. 

168,  173.  Richardson  v.  Disborow,  Wms.  49. 

Ventr.  291.    Shatter  v.  Friend,  3  (e)  4  Bum.  Eccl.  L.  428.  Swinb. 

Mod.  283.    Breedon  v.  Gill,  I  Ld.  p.  6,  s.  21. 

Raym.  220.    Cook  v.  Licence,  346. 
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creditor  is  not  permitted  to  call  for  vouchers,  nor  to  oflfer 
any  objections  to  the  account :  in  respect  to  him  the  oath  of 
the  party  is  at  once  conclusive :  for  such  litigation  would 
be  altogether  fruitless,  since  the  spiritual  court  has  no  au* 
thority  to  award  the  payment  of  a  debt.  (/) 

The  object  of  a  creditor  in  suing  for  an  account  in  the 
spiritual  court,  is  to  gain  some  insight  into  the  state  of  the 
fund,  previously  to  his  proceeding  in  an  action  at  common 
law ;  but  a  bill  in  equity  for  a  discovery  of  the  assets  is  the 
fliore  usual,  as  it  is  the  more  eflTectual  remedy,.(^  ) 

Yet  a  creditor,  as  well  as  the  next  of  kin,  has  a  right  ex- 
[496]  debitojttstiiia,  to  an  assignment  by  the  ordinary  of  the 
administration  bond,  and  to  sue  in  the  name  of  the  ordinary, 
as  well  the  sureties  as  the  principal,  shewing  for  breach  the 
administrator's  not  exhibiting  a  true  inventory,  or  account.  (A) 
But  a  creditor  has  no  right  in  such  case  to  assign  for  breach 
the  non-payment  of  his  debt,  or  a  devastavit,  for  the  words 
of  the  condition,  "he  is  well  and  truly  to  administer,**  are 
construed  to  apply  merely  to  the  bringing  in  of  a  true  inven- 
tory, and  account,  and  not  the  payment  of  the  intestate's 
debts,  (i) 

An  executor  or  administrator  shall  be  allowed  in  the  spi- 
ritual court  all  his  reasonable  expences,  the  rule  in  respect 
to  which  is,  that  he  shall  receive  no  profit,  nor  incur  any 
loss.  (*)  A  party,  having  an  interest,  who  prays  an  account, 
shall  not  be  condemned  to  costs,  unless  he  make  objections 
to  it,  which  he  fails  to  substantiate.  (/) 

A  legacy  may  be  recovered  in  the  spiritual  court  against 
an  executor  of  his  own  wrong.  («i) 

Legatees  may  file  a  bill  in  Chancery  for  an  account  against 

(/)  Vide  Noy.  78.  v.  Wills,  1  Salk.  315,  316.    Com. 

(a)  Vide  supra,  479,  489,  490.  Dig.  Admon.  C.  3. 

(A)  Greerside  v.  Benson,  3  Atk.         (*)  4  Burn.  Eccl.  L.  428.    Lind. 

248.     ATchbp.  of   Canterbury  v.  178. 

House,  Cowp.  140.     Vide  2  Fonbl.         (/)  4  Bum.  Eccl.  L.  428.    Floy. 

414, 2d  edit,  note (d).  38.         „       ,,  „  „   *, 

(f^  4  Bum.  Eccl  L.  428,  430.        (m)  4  Bac.  Abr.  448.  iRoU.Abr. 

Lutw.  882.  ArcUbp.  of  Canterbury  919. 
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Where  tbe  Estate  and  Effects  for  or  in  respect  £•  s.  d. 
of  which  such  Probate,  Letters  of  Admi- 
nistration, Confirmation  or  Eik  respec- 
tively, shall  be  granted  or  expeded,  or 
whereof  such  inventory  shall  be  exhibited 
and  recorded,  exclusive  of  what  the  Deceased 
shall  have  been  possessed  of  or  entitled  to 
as  a  Trustee  for  any  other  Person  or  Per^ 
sons,  and  not  beneficially ,  shall  be 

above  the  Value  of  20^.  and  under  the 

Value  of  100/.  -  -  -  0  10     0 

of  the  Value   of  1001.  and  under  the 

Value  of  200Z.  -  -  -  2     0     0 

of  the  Value  of  2001.  and  under  the 

Value  of  dOOZ.  -  -  -  5     0     0 

of  the  Value  of  300/.  and  under  the 

Value  of  4501.  -  -  -  8     0     0 

of  the  Value  of  450/.  and  under  the 

Value  of  600/.  -  -  -         11     0     0 

of  the  Value  of  600/.  and    under  the 

Value  of  800/.  -  -  -         15     0     0 

of  the   Value   of  800/.  and  under  the 

Value  of  1,000/.        -  -  -         22     0     0 

of  the  Value  of  1,000/.  and  under  the 

Value  of  1,500/.       -  -  -         30     0     0 

of  the  Value  of  1,500/.  and  under  the 

Value  of  2,000/.        -  -  -         40     0     0 

of  the  Value  of  2,000/.  and  under  the 

Value  of  3,000/.        -  -  -         50     0     0 

of  the  Value  of  3,000/.  and  under  the 

Value  of  4,000/.        -  -  -         60     0     0 

of  the  Value  of  4,000/.  and  under  the 

Value  of  5,000/.        -  -  -         80     0     0 

of   the  Value  of  5,000/.  and  under  the 

Value  of  6,000/.        -  -  -       100     0     0 

[499]  of  the  Value  of  6,000/.  and  under  the 

Value  of  7,000/.        -  -  -       120     0    0 
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of  the  Value  of  7,000/.  and  under  the 

£ 

s. 

d. 

Value  of  8,000/.      ...         - 

140 

0 

0 

of  the   Value  of  8,000/.  and  under  the 

Value  of  9,000/.       - 

160 

0 

0 

of  the  Value  of  9,000/.  and  under  the 

Value  of  10,000/.     • 

180 

0 

0 

of  the  Value  of  10,000/.  and  under  the 

Value  of  12,000/.     - 

200 

0 

0 

of  the  Value  of  12,000/.  and  under  the 

Value  of  14,000/. 

220 

0 

0 

of  the  Value  of  14,000/.  and  under  the 

Value  of  16,000/.     -             -             - 

250 

0 

0 

of  the  Value  of  16,000/.  and  under  the 

Value  of  18,000/.     .            -             - 

280 

0 

0 

of  the  Value  of  18,000/.  and  under  the 

Value  of  20,000/.     - 

310 

0 

0 

of  the  Value  of  20,000/.  and  under  the 

Value  of  25,000/.     - 

350 

0 

0 

of  the  Value  of  25,000/.  and  under  the 

Value  of  30,000/.      - 

400 

0 

0 

of  the  Value  of  30,000/.  and  under  the 

Value  of  35,000/. 

450 

0 

0 

of  the  Value  of  35,000/.  and  under  the 

Value  of  40,000/.      - 

525 

0 

0 

of  the  Value  of  40,000/.  and  under  the 

Value  of  45,000/.     - 

600 

0 

0 

of  the  Value  of  45,000/.  and  under  the 

Value  of  50,000/.     ... 

675 

0 

0 

of  the  Value  of  50,000/.  and  under  the 

Value  of  60,000/. 

750 

0 

0 

of  the  Value  of  60,000/.  and  under  the 

Value  of  70,000/.     - 

900 

0 

0 

of  the  Value  of  70,000/.  and  under  the 

Value  of  80,000/. 

1,050 

0 

0 

[500]  of  the  Value  of  80,000/.  and  under  the 

Value  of  90,000/.  •  -    1,200     0     0 

of  the  Value  of  90,000/.  and  under  the 

Value  of  100,000/.  -  -    1,350     0     0 
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of  the  Value  of  100,000/.  and  under  the       £      s.     d. 

Value  of  120,000/.  -  -     1,500     0     0 

of  the  Value  of  120,000/.  and  under  the 
Value  of  140,000/.     -  -  -     1,800     0     0 

of  the  Value  of  140,000/.  and  under  the 

Value  of  160,000/.  -  -     2,100     0     0 

of  the  Value  of  160,000/.  and  under  the 

Value  of  180,000/.  -  -     2,400     0     0 

of  the  Value  of  180,000/.  and  under  the 

Value  of  200,000/.  -  -     2,700     0     0 

of  the  Value  of  200,000/.  and  under  the 

Value  of  250,000/.  -  -     8,000     0     0 

of  <he  Value  of  250,000/.  and  under  the 

Value  of  800,000/.  -  -     8,750     0     0 

of  the  Value  of  800,000/.  and  under  the 

Value  of  850,000/.  -  -     4,500     0     0 

of  the  Value  of  850,000/.  and  under  the 

Value  of  400,000/.  -  -     5,250     0     0 

of  the  Value  of  400,000/.  and  under  the 

Value  of  500,000/.  -  -     6,000     0     0 

of  the  Value  of  500,000/.  and  under  the 

Value  of  600,000/.  -  -     7,500     0     0 

of  the  Value  of  600,000/.  and  under  the 

Value  of  700,000/.  -  -     9,000     0     0 

of  the  Value  of  700,000/.  and  under  the 

Value  of  800,000/.   -  -  -  10,500     0     0 

of  the  Value  of  800,000/.  and  under  the 

Value  of  900,000/.  .  -  12,000     0     0 

of  the  Value  of  900,000/.  and  under  the 

Value  of  1,000,000/.  -  -  18,500     0     0 

of  the  Value  of  1,000,000/.   and  up- 
wards ....  15,000     0     0 
[501]    LETTERS    OF  ADMINISTRATION, 
without  a    Will   annexed,  to  be    granted  in 
England  : 
CONFIRMATION  of  any  TESTAMENT  dative, 
to  be  expededin  any  Commissary  Court  in  Scot" 
land,  where  the  Deceased  shall  have  died  before 
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or  upon  the  10th  Day  of  October,    1808,  and      £      8.      J. 

subsequent  to  the  10th  Day  of  October,  1804 ; 

INVENTORY  to  be  exhibited  and  recorded  in  any 

Commissary  Court  in    Scotland^  of  the  Estate 

and  Effects  of  any  Person  deceased  who  shall 

have  died  after  the  10th  Day  of  October,  1808, 

without  leaving  any  Testament  or  testamentary 

Disposition  of  his  or  her  Personal  or  Moveable 

Estate  or  Effects,  or  any  part  thereof; 

Where  the  Estate  and  Effects  for  or  in  respect 

of  which  such  Letters  of  Administration  or 

Confirmation  respectively  shall  be  granted 

or  expeded,  or  whereof  such  Inventory  shall 

be    exhibited  and   recorded,   exclitsive   of 

what  the  Deceased    shall  have  been  pos' 

sessed  of  or  entitled  to  as  a   Trustee  for 

any  other  Person  or  Persons,  and  not  bene- 

ficiaUy,  shall  be 

above  the  Value  of  20^.  and  under  the 

Value  of  50/.  -  -  -  0  10     0 

of  the   Value  of   50/.    and   under    the 

Value  of  100/.  -  -  -  10     0 

of   the  Value  of    100/.  and  under  the 

Value  of  200/.  -  -  -  3     0     0 

of   the  Value  of  200/.   and  under  the 

Value  of  300/.  -  -  -  8     0     0 

of   the  Value  of   300/.   and  under  the 

Value  of  450/.  -  -  -         11     0     0 

[502]  of   the  Value  of  450/.  and  under  the 

Value  of  600/.  -  -  -         15     0     0 

of   the  Value  of   600/.   and  under  the 

Value  of  800/.  -  •  -         22     0     0 

of   the  Value  of  800/.  and  under  the 

Value  of  1,000/.       -  -  -         30     0     0 

of  the  Value  of  1,000/.   and  under  th& 

Value  of  1,500/.       -  -  -         45     0     0 

of  the  Value  of  1,500/.  and  under  the 
Value  of  2,000/.        -  -  -         60     0     0 
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of  the  Value  of  2,000Z.  and  under  the       £    s.     d. 

Value  of  SfiOOl.       -  -  -         75     0     0 

of  the  Value  of  3,000^.  and  under  the 

Value  of  4,0001.       -  -  -         90     0     0 

of  the  Value  of  4,000^.  and  under  the 

Value  of  5,000^.       -  -  -       120     0     0 

of  the  Value  of  5,000/.  and  under  the 

Value  of  6,000/.       -  -  -       150     0     0 

of  the  Value  of  6,000/.  and  under  the 

Value  of  7,000/.       -  -  -       180     0     0 

of  the  Value  of  7,000/.  and  under  the 

Value  of  8,000/.       -  -  -       210     0     0 

of  the  Value  of  8,000/.  and  under  the 

Value  of  9,000/.       -  -  -       240     0     0 

of  the  Value  of  9,000/.  and  under  the 

Value  of  10,000/.     -  -  -       270     0     0 

of  the  Value  of  10,000/.  and  under  the 

Value  of  12,000/.     -  -  -       300     0     0 

of  the  Value  of  12,000/.  and  under  the 

Value  of  14,000/.     -  -  -       330     0     0 

of  the  Value  of  1 4,000/.  and  under  the 

Value  of  16,000/.     -  -  -       375     0     0 

of  the  Value  of  16,000/.  and  under  the 

Value  of  18,000/.     -  -  -       420     0     0 

of  the  Value  of  18,000/.  and  under  the 

Value  of  20,000/.     -  -  -       465     0     0 

[503]  of  the  Value  of  20,000/.  and  under  the 

Value  of  25,000/.     -  -  -       525     0     0 

of  the  Value  of  25,000/.  and  under  the 

Value  of  30,000/.     -  -  -       600     0     0 

of  the  Value  of  30,000/.  and  under  the 

Value  of  35,000/.     -  -  -       675     0     0 

of  the  Value  of  35,000/.  and  under  the 

Value  of  40,000/.     -  -  -       785     0     0 

of  the  Value  of  40,000/.  and  under  the 

Value  of  45,000/.     -  -  -       900     0     O 

of  the  Value  of  45,000/.  and  under  the 

Value  of  50,000/.     -  -  -    1,010     0    O 
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of  the  Value  of  50,000/.  and  under  the 

£. 

5. 

d. 

Value  of  60,000Z. 

1,125 

0 

0 

of  the  Value  of  60,000}.  and  under  the 

Value  of  70,000/. 

1,350 

0 

0 

of  the  Value  of  70,000/.  and  under  the 

Value  of  80,000/. 

1,575 

0 

0 

of  the  Value  of  80,000/.  and  under  the 

Value  of  90,000/. 

1,800 

0 

0 

of  the  Value  of  90,000/.  and  under  the 

Value  of  100,000/.       - 

2,025 

0 

0 

of  the  Value  of  100,000/.  and  under  the 

Value  of  120,000/.       - 

2,250 

0 

0 

of  the  Value  of  120,000/.  and  under  the 

Value  of  140,000/.       - 

2,700 

0 

0 

of  the  Value  of  140,000/.  and  under  the 

Value  of  160,000/.       - 

3,150 

0 

0 

of  the  Value  of  160,000/.  and  under  the 

Value  of  180,000/.       - 

3,600 

0 

0 

of  the  Value  of  180,000/.  and  under  the 

Value  of  200,000/.       - 

4,050 

0 

0 

of  the  Value  of  200,000/.  and  under  the 

Value  of  250,000/.      - 

4,500 

0 

0 

of  the  Value  of  250,000/.  and  under  the 

Value  of  300,000/.       - 

5,625 

0 

0 

[504]       of  the  Value  of  300,000/.  and  under  the 

Value  of  350,000/.       - 

6,750 

0 

0 

of  the  Value  of  350,000/.  and  under  the 

Value  of  400,000/.       - 

7,875 

0 

0 

of  the  Value  of  400,000/.  and  under  the 

Value  of  500,000/.       - 

9,000 

0 

0 

of  the  Value  of  500,000/.  and  under  the 

Value  of  600,000/.       - 

11,250 

0 

0 

,    of  the  Value  of  600,000/.  and  under  the 

Value  of  700,000/.  -         -       13,500     0     0 

of  the  Value  of  700,000/.  and  under  the 

Value  of  800,000/.  -  -  -  15,750  0  0 
of  the  Value  of  800,000/.  and  under  the 

Value  of  900,000/.       -         -         -       18,000     0     0 
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of  tbe  Vdae  of  OOO^OOO^  and  under  the  £.      s.    d. 

Value  of  1,000,000/.     -         -         •  20,250     0    0 

of  the  Value  of  l,000,000i.  and  up- 
wards       ...         -  22,500     0    0 

Exemption  from  all  Stan^  DtUies, 
Probate  of  WiU^  Letters  of  AdminiHraUon^ 
Cm^fi/rmatum  of  Testament,  and  Eik  thereto, 
and  Inventory  ^  the  effects  of  any  Common 
Seaman,  Marine^  or  Soldier,  who  shall  be 
slain  or  die  in  the  Service  of  His  Majesty, 
His  Heirs  or  Successors  : 
Additional  Inventory  to  be  exhibited  and  re-- 
corded  in  any  Commissary  Court  in  Scol* 
land ;  where  the  same  shall  not  be  liable  to  a 
^^^y  of  greater  Amount  than  the  Duty  al- 
ready paid  upon  any  former  Inventory  exhi- 
bited and  recorded  of  the  Estate  and  Efeete 
of  the  same  Person. 

[605]  LEGACIES  and  SUCCESSIONS  to  Penonal 
or  Moveable  Estate  upon  Intestacy. 

1.  Where  the  Testator,  Testatrix,  or  Intestate 
died  before  or  upon  the  5th  Day  of  April 
1805. 

For  every  Legacy,  specific  or  Pecuniary,  or 
of  any  other  Description,  of  the  Amount  or 
Value  of  20/.  or  upwards,  given  by  any 
Will  or  Testamentary  Instrument  of  any 
Person  who  died  before  or  upon  the  5th 
Day  of  April  1805,  out  of  his  or  her  Per- 
sonal or  Moveable  Estate,  and  which  shall 
be  paid,  delivered,  retained,  satisfied  or  dis- 
charged, after  the  Slst  Day  of  August 
1815  : 

Also  for  the  clear  Residue  (when  devolving  to 
one  Person)  and  for  every  Share  of  the  clear 
Residue  (when  devolving  to  Two  or  more 
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Persons)  of  the  Personal  or  Moveable  Estate  £.  s,  d, 
of  any  Person  who  died  before  or  upon  the 
5th  day  of  April,  1805  (after  deducting 
Debts,  Funeral  Expences,  Legacies,  and 
other  Charges  first  payable  thereout),  whe- 
ther the  Title  to  such  Residue,  or  any 
Share  thereof,  shall  accrue  by  virtue  of  any 
Testamentary  Disposition,  or  upon  a  partial 
or  total  Intestacy ;  where  such  Residue,  or 
Share  of  Residue,  shall  be  of  the  Amount 
or  Value  of  20^.  or  upwards,  and  where  the 
same  shall  be  paid,  delivered,  retained,  satis- 
fied or  discharged,  after  the  Thirty-first  Day 
of  August,  1815  : 

Where  any  such  Legacy,  or  Residue,  or  Share 
of  such  Residue,  shall  have  been  givra,  or 
[506]  have  devolved,  to  or  for  the  Benefit  of  a 
Brother  or  Sister  of  the  Deceased^  or  any 
Descendant  of  a  Brother  or  Sister  of  the 
Deceased;  a  Duty  at  and  after  the  Rate  of 
Two  Pounds  and  Ten  Shillings  per  Cenium,  per  Cent, 
on  the  Amount  or  Value  thereof  -  2     10     0 

Where  any  such  Legacy,  or  Residue,  or  Share 
of  such  Residue,  shall  have  been  given,  or 
have  devolved,  to  or  for  the  Benefit  of  a 
Brother  or  Sister  of  the  Father  or  Mother  of 
the  Deceased^  or  any  Descendant  of  a  Pro^ 
ther  or  Sister  of  the  Father  or  Mother  of  the 
Deceased;  a  Duty  at  and  after  the  Rate  of 
Four  Pounds  per  Centum  on  the  Amount  or  per  Cent, 
Value  thereof  -  -  -      4     0     0 

Where  any  such  Legacy,  or  Residue,  or  Share 
of  such  Residue,  shall  have  been  given,  or 
have  devolved,  to  or  for  the  Benefit  of  a 
Brother  or  Sister  of  a  Grandfather  or 
Grandmother  of  the  Deceased^  or  any  De- 
scendant of  a  Brother  or  Sister  of  a  Grand- 
father or  Grandmother  of  the  Deceased;  a 
^  o  o  2 
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Duty  at  and  after  the  Rate  of  Five  Pounds  £.  s.  d. 
per  Centum  on  the  Amount  or  Value  there-  per  Cent. 
of  -  -  -  -  -500 

And  where  any  such  Legacy,  or  Residue  or 
Share  of  such  Residue,  shall  have  been  given, 
or  have  devolved,  to  or  for  the  Benefit  of  any 
Person  in  any  other  Degree  of  Collateral 
Consanguinity  to  the  Deceased  than  is  above 
described,  or  to  or  for  the  Benefit  of  any 
Stranger  in  Blood  to  the  Deceased;  a  Duty 
at  and  after  the  Rate  of  Eight  Pounds  per  per  Cent. 
Centum  on  the  Amount  or  Value  thereof      -         8     0     0 

£507]  II.  Where  the  Testator,  Testatrix,  or  Intes- 
tate shaU  have  died  after  the  bth  Day  of 
April,  1805. 

For  every  L^acy,  specific  or  pecuniary,  or  of 
any  other  Description,  of  the  Amount  or 
Value  of  20/,  or  upwards,  given  by  any  Will 
or  Testamentary  Instrument,  of  any  Person, 
who  shall  have  died  after  the  5  th  Day  of 
April,  1805,  either  out  of  his  or  her  Personal 
or  Moveable  Estate,  or  out  of  or  charged 
upon  his  or  her  Real  or  Heritable  Estate,  or 
out  of  any  Moneys  to  arise  by  the  Sale,  Mort- 
gage or  other  Disposition  of  his  or  her  Real 
or  Heritable  Estate,  or  any  Part  thereof,  and 
which  shall  be  paid,  delivered,  retained,  sa- 
'  tisfied  or  discharged  after  the  31st  Day  of 

August,  1815 : 

Also,  for  the  clear  Residue  (when  devolving  to 
One  Person)  and  for  every  Share  of  the  clear 
Residue  (when  devolving  to  Two  or  more 
Persons)  of  the  Personal  or  Moveable  Estate, 
of  any  Person,  who  shall  have  died  after  the 
5th  Day  of  April,  1805,  (after  deducting 
Debts,  Funeral  Expences,  Legacies  and  other 
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Charges  first  payable  thereout),  whether  the  £.  s.  d. 
Title  to  such  Residue,  or  any  Share  thereof^ 
shall  accrue  by  virtue  of  any  Testamentary 
Disposition,  or  upon  a  partial  or  total  In- 
testacy ;  where  such  Residue,  or  Share  of 
Residue,  shall  be  of  the  Amount  or  Value 
[508]  of  20^.  or  upwards,  and  where  the  same 
shall  be  paid,  delivered,  retained,  satisfied 
or  discharged  after  the  31st  Day  of  August, 
1815: 

And  also  for  the  dear  Residue  (when  given  to 
one  Person)  and  for  every  Share  of  the  clear 
Residue,  (when  given  to  two  or  more  Per- 
sons) of  the  Moneys  to  arise  from  the  Sale, 
Mortgage  or  other  Disposition  of  any  Real 
or  Heritable  Estate,  directed  to  be  sold, 
mortgaged,  or  otherwise  disposed  of,  by  any 
Will  or  Testamentary  Instrument,  of  any 
Person,  who  shall  have  died  after  the  5th 
Day  of  April,  1805,  (after  deducting  Debts, 
Funeral  Expences,  Legacies  and  other 
Charges  first  made  payable  thereout,  if  any) 
wheie  such  Residue,  or  Share  of  Residue, 
shall  amount  to  20^.  or  upwards,  and  where 
the  same  shall  be  paid,  retained,  or  dis- 
charged after  the  21st  Day  of  August,  1815  : 

Where  any  such  Legacy  or  Residue,  or  any 
Share  of  such  Residue,  shall  have  been  given, 
or  have  devolved,  to  or  for  the  benefit  of  a 
Child  of  the  Deceased,  or  any  Descendant  of 
a  Child  of  the  Deceased,  or  to  or  for  the  Be- 
nefit of  the  Father  or  Mother^  or  any  Uneal 
Ancestor  of  the  Deceased ;  a  Duty  at  and  after 
the  Rate  of  One  Pound  per  Centum  on  the  per  CenU 

Amount  or  Value  thereof      -  -  -  1.    0     0 

Where  any  such  Legacy,  or  Residue,  or  any 
Share  of  such  Residue,  shall  have  been  given, 
or  have  devolved,  to  or  for  the  benefit  of  a 
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[509]   Brother  or   Sister  of  the  Deceased^  or  any 
Descendant  of  a  Brother  or  Sister  of  the  De- 
ceased;  a  Duty  at  and  after  the  Rate  of 
Three  Pounds  per  Centum  on  the  Amount  or         per  Cent. 
Value  thereof  -  -  -  -  3     0     0 

Where  any  such  L^acy,  or  Residue,  or  any 
Share  of  such  Residue,  shall  have  heen  given, 
or  have  devolved,  to  or  for  the  Benefit  of  a 
Brother  or  Sister  of  the  Father  or  Mother  of 
the  Deceased^  or  any  Descendant  of  a  Bro- 
ther  or  Sister  of  the  Father  or  Mother  of  the 
Deceased ;  a  Duty  at  and  after  the  Rate  of 
Five  Pouiids  per  Centum  on  the  Amount  or  per  Cent. 

Value  thereof  -  -  -  -  5     0     0 

Where  any  such  Legacy,  or  Residue,  or  any 
Share  of  such  Residue,  shall  have  heen  given, 
or  have  devolved,  to  or  for  the  benefit  of  a 
Brother  or  Sister  of  a  Grandfather  or  Grand- 
mother  of  the  Deceased,  or  any  Descendant 
of  a  Brother  or  Sister  of  a  Grandfather  or 
Grandmother  of  the  Deceased ;  a  Duty  at  and 
after  the  Rate  of  Six  Pounds  per  Centum  on  per  Cent. 

the  Amount  or  Value  thereof  -  -  6     0     0 

And  where  any  such  Legacy,  or  Residue,  or  any 
Share  of  such  Residue,  shall  have  been  given, 
or  have  devolved,  to  or  for  the  Benefit  of  any 
Person,  in  any  other  Degree  of  collateral 
Consanguinity  to  the  Deceased  than  is  above 
described,  or  to  or  for  the  benefit  of  any 
Stranger  in  Blood  to  the  Deceased ;  a  Duty  at 
and  after  the  Rate  of  Ten  Pounds  per  Centum  per  Cent, 

on  the  Amount  or  Value  thereof        -  *         10     0     0 

p5lO]  And  all  gifts  of  Annuities,  or  by  way  of  An* 
nuity,  or  of  any  other  partial  Benefit  or  Inte- 
rest, out  of  any  such  Estate  or  Efiects  as  afore** 
said,  shall  be  deemed  legacies  within  the 
Intent  and  Meaning  of  this  Schedule. 

And   where  any   Legatee    shall   take   Two   or 
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more  distinct  Legades  or  Benefits  under  any  £. 
Will  or  Testamentary  Instrument,  which  shall 
together  he  of  the  Amount  or  Value  of  20L 
each  shall  he  changed  with  Duty,  though  each 
or  either  may  be  separately  under  that  Amount 
<Mr  Value. 

Exen^tions* 

Legacies,  and  Residues,  or  Shares  of  Residue, 
of  any  such  Estate  or  Effects  as  aforesaid, 
given  or  devolving  to  or  for  the  Benefit  of  the 
Husband  or  Wife  of  the  Deceased^  or  to  or  for 
the  Benefit  of  any  of  the  Royal  FanUiy. 

And  aU  Legacies  which  were  exempted  from 
t>tdy  by  ^  Act  passed  in  the  Z9th  Year  of 
His  Mqjesty's  Reign,  c.  73,  for  exempting 
certain  specific  Legacies  given  to  Bodies  Cor- 
porate or  other  Public  Bodies^  from  the  Pay- 
ment of  Duty. 


By  sect  2.  It  is  enacted,  That  there  shall  be  raised,  levied, 
and  paid  unto  and  for  the  use  of  his  majesty,  his  heirs  and 
successors,  in  and  throughout  the  whole  of  Great  Britain,  for 
and  in  respect  of  the  several  instruments,  matters,  and  things 
[511]  mentioned  and  described  in  the  Schedule  hereunto  an- 
nexed (except  those  standing  under  the  head  of  Exemptions) 
or  for  or  in  respect  of  the  vellum,  parchment,  ot  paper,  upon 
which  such  instruments,  matters  and  things,  or  any  of  them 
shall  be  written  or  printed,  the  several  duties  or  sums  of  money 
set  down  in  figures  against  the  same  respectively,  or  otherwise 
specified  and  set  forth  in  the  same  schedule ;  and  that  the 
yearly  per-oentage  duty  on  insurances  firom  loss  by  fire,  therein 
mentioned,  shall  commence  and  take  place  fi*om  and  after  the 
twenty-eighth  day  of  September,  one  thousand  eight  hundred 
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and  fifteen ;  and  that  all  the  other  duties  therein  mentionecl 
shall  commence  and  take  place  from  and  after  the  thirty»first 
day  of  August^  one  thousand  eight  hundred  and  fifteen ;  and 
that  the  said  schedule  and  all  the  provisions,  regulations,  and 
directions  therein  contained  with  respect  to  the  said  duties,  and 
the  instruments,  matters,  and  things  charged  therewith,  shall 
be  deemed  and  taken  to  be  part  of  this  Act,  and  shall  be  read 
and  construed  as  if  the  same  had  been  inserted  herein  at  this 
place,  and  shall  be  applied,  observed,  and  put  into  execution 
accordingly. 

By  Sect.  37.  It  is  enacted,  That  from  and  after  the  thirty- 
first  day  of  August,  one  thousand  eight  hundred  and  fifteen, 
if  any  person  shall  take  possession  of,  and  in  any  manner  ad- 
minister, any  part  of  the  personal  estate  and  efiects  of 
any  person  deceased,  without  obtaining  probate  of  the  will, 
or  letters  of  administration  of  the  estate  and  efiects  of  the  de- 
ceased, within  six  calendar  months  after  his  or  her  decease, 
or  within  two  calendar  months  after  the  termination  of  any  suit 
or  dispute  respecting  the  will  or  the  right  to  letters  of  adminis- 
tration, if  there  shall  be  any  such  which  shall  not  be  ended 
within  four  calendar  months  after  the  death  of  the  deceased  ; 
every  person  so  offending  shall  forfeit  the  sum  of  one  hundred 
pounds,  and  also  a  further  sum,  at  and  after  the  rate  of  ten 
pounds  per  centum  on  the  amount  of  the  stamp  duty  payable 
on  the  probate  of  the  will  or  letters  of  administration  of  the 
estate  and  effects  of  the  deceased. 

[51^]  Sect.  38.  That  from  and  after  the  expiration  of  three 
calendar  months  from  the  passing  of  this  Act,  no  Ecclesiastical 
Court  or  person  shall  grant  probate  of  the  will  or  letters  of  ad- 
ministration of  the  estate  and  effects  of  any  person  deceased, 
without  first  requiring  and  receiving  from  the  person  or  persona 
applying  for  the  probate  or  letters  of  administration,  or  fi*om 
some  other  competent  person  or  persons,  an  affidavit,  or  solemn 
affirmation  in  the  case  of  quakers,  that  the  estate  and  effects 
of  the  deceased,  for  or  in  respect  of  which  the  probate  or  let- 
ters of  administration  is  or  are  to  be  granted,  exclusive  of  what 
the  deceased  shall  have  been  possessed  of  or  entitled  to  as  a 
trustee  for  any  other  person  or  persons,  and  not  beneficially, 
but  including  the  leasehold  estates  lor  years  of  the  deceased. 
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whether  absolate  or  determinable  on  lives,  if  any,  and  without 
deducting  any  thing  on  account  of  the  debts  due  and  owing 
from  the  deceased,  are  under  the  value  of  a  certain  sunt  to  be 
therein  specified,  to  the  best  of  the  deponent's  or  affirmant's 
knowledge,  information,  and  belief,  in  order  that  the  proper 
and  full  stamp  duty  may  be  paid  on  such  probate  or  letters  of 
administration;  which  affidavit  or  affirmation  shall  be  made 
before  the  surrogate  or  other  person  who  shall  administer  the 
usual  oath  for  the  due  administration  of  the  estate  and  effects 
of  the  deceased. 

Sect.  39.  That  every  such  affidavit  oraffirmation,  shall  be  exempt 
from  stamp  duty  and  shall  be  transmitted  to  the  said  Commis- 
sioners of  Stamps,  together  with  the  copy  of  the  will,  or  ex- 
tract or  account  of  the  letters  of  administration  to  which  it  shall 
relate,  by  the  registrar  or  other  officer  of  the  court,  whose  duty 
it  shall  be  to  transmit  copies  of  wills,  and  extracts  or  accounts 
of  letters  of  administration,  to  the  said  commissioners,  for  the 
better  collection  of  the  duties  on  legacies  and  successions  to 
personal  estate  upon  intestacy ;  and  if  any  registrar  or  other 
officer  whose  duty  it  shall  be,  shall  neglect  to  transmit  such 
affidavit  or  affirmation  to  the  said  Commissioners  of  Stamps,  as 
hercby  directed,  every  person  so  offending  shall  forfeit  the  sum 
of  fifty  pounds. 

[513]  Sect.  40.  That  from  and  after  the  passing  of  this  Act, 
where  any  person,  on  applying  for  the  probate  of  a  will  or  let- 
ters of  administration,  shall  have  estimated  the  estate  and  effects 
of  the  deceased  to  be  of  greater  value  than  the  same  shall  have 
afterwards  proved  to  be,  and  shall  in  consequence  have  paid 
too  high  a  stamp  duty  thereon,  if  such  person  shall  produce 
the  probate  or  letters  of  administration  to  the  said  Commis- 
sioners of  Stamps,  within  six  calendar  months  after  the  true 
value  of  the  estate  and  effects  shall  have  been  ascertained,  and 
it  shall  be  discovered  that  too  high  a  duty  was  first  paid  on 
the  probate  or  letters  of  administration,  and  shall  deliver  to  them 
a  particular  inventory  and  account  and  valuation  of  the  estate 
and  effects  of  the  deceased,  verified  by  an  affidavit,  or  solemn 
affirmation  in  the  case  of  quakers ;  and  if  it  should  thereupon 
satisfactorily  appear  to  the  said  commissioners,  that  a  greater 
stamp  duty  was  paid  on  the  probate  or  letters  of  administration 
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than  the  law  required,  it  shall  be  lawful  for  the  siud  ( 
missioners  to  cancel  and  expunge  the  stamp  on  the  probate  <Hr 
letters  of  administration,  and  to  substitute  another  stamp  Cmt 
denoting  the  duty  which  ought  to  have  been  paid  thereon,  and 
to  make  an  allowance  for  the  difference  between  them,  aa  in 
the  cases  of  spoiled  stamps,  or,  if  the  difference  be  consider- 
able, to  repay  the  same  in  money,  at  the  discretion  of  the  said 
commissioners. 

Sect.  41.  That  from  and  after  the  passing  of  this  Act,  where 
any  person,  on  applying  for  the  probate  of  a  will  or  letters  of 
administration,  shall  have  estimated  the  estate  and  effects  of 
the  deceased  to  be  of  less  value  than  the  same  shall  have  after- 
wards proved  to  be,  and  shall  in  consequence  have  paid  too 
little  stamp  duty  thereon,  it  shall  be  lawful  for  the  said  com- 
missioners of  stamps,  on  delivery  to  them  of  an  affidavit  or  so- 
lemn affirmation  of  the  value  of  the  estate  and  effects  of  the 
deceased,  to  cause  the  probate  or  letters  of  administration  to 
be  duly  stamped,  on  payment  of  the  full  duty  which  ought  to 
[514]  have  been  originally  paid  thereon  in  respect  of  such 
value,  and  of  the  further  sum  or  penalty  payable  by  law  for 
stamping  deeds  after  the  execution  thereof,  without  any  deduc- 
tion or  allowance  of  the  stamp  duty  originally  paid  on  such 
probate  or  letters  of  administration :  Provided  always,  that  if 
the  application  shall  be  made  within  six  calendar  months  after 
the  true  value  of  the  estate  and  effects  shall  be  ascertained, 
and  it  shall  be  discovered  that  too  little  duty  was  at  first  paid 
on  the  probate  or  letters  of  administration ;  and  if  it  shall  ap- 
pear by  affidavit  or  solemn  affirmation,  to  the  satisfaction  of  the 
said  commissioners,  that  such  duty  was  paid  in  consequence  of 
any  mistake  or  misapprehension,  or  of  its  not  being  known  at 
the  time  that  some  particular  part  of  the  estate  and  effects  be- 
longed to  the  deceased,  and  without  any  intention  of  fraud,  or 
to  delay  the  payment  of  the  full  and  proper  duty,  then  it  shall 
be  lawful  for  the  said  commissioners  to  remit  the  before-men- 
tioned penalty,  and  to  cause  the  probate  or  letters  of  adminis- 
tration to  be  duly  stamped,  on  payment  only  of  the  sum  which 
shall  be  wanting  to  make  up  the  duty  which  ought  to  have  been 
at  first  paid  thereon. 

Sect.  4^.  That  in  cases  of  letters  of  administration  on  which 
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too  little  stamp  duty  thall  have  been  paid  at  first,  the  said  com- 
missioners of  stamps  shall  not  cause  the  same  to  be  duly 
stamped  in  the  manner  aforesaid,  until  the  administrator  shall 
have  given  such  security  to  the  Ecclesiastical  Court  or  ordinary 
by  whom  the  letters  of  administration  shall  have  been  granted, 
as  ought  by  law  to  have  been  given  on  the  granting  thereof, 
in  case  the  full  value  of  the  estate  and  effects  of  the  deceased 
had  been  then  ascertained,  and  also  that  the  said  commissioners 
of  stamps  shall  yearly,  or  oftener,  transmit  an  account  of  the 
probates  and  letters  of  administration,  upon  which  the  stamps 
shall  have  been  rectified  in  pursuance  of  this  act,  to  the  several 
Ecclesiastical  Courts  by  which  the  same  shall  have  been  granted, 
together  with  the  value  of  the  estate  and  effects  of  the  deceased, 
upon  which  such  rectification  shall  have  proceeded. 

[515]  Sect.  43,  That  where  too  little  duty  shall  have  been 
paid  on  any  probate  or  letters  of  administration,  in  consequence 
of  any  mistake  or  misapprehension,  or  of  its  not  being  known 
at  the  Ume  that  some  particular  part  of  the  estate  and  effects 
belonged  to  the  deceased,  if  any  executor  or  administrator 
acting  under  such  probate  or  letters  of  administration  shall  not, 
within  six  calendar  months  after  the  passing  of  this  Act,  or 
after  the  discovery  of  the  mistake  or  misapprehension,  or  of 
any  estate  or  effects  not  known  at  the  time  to  have  belonged 
to  the  deceased,  apply  to  the  said  commissioners  of  stamps,  and 
pay  what  shall  be  wanting  to  make  up  the  duty  which  ought 
to  have  been  paid  at  first  on  such  probate  or  letters  of  adminis- 
tration, he  or  she  shall  forfeit  the  sum  of  one  hundred  pounds, 
aud  also  a  further  sum,  at  and  after  the  rate  of  ten  pounds  per 
centum  on  the  amount  of  the  sum  wanting  to  make  up  the  pro- 
per duty. 

Sect.  44>.  That  from  and  after  the  expiration  of  three  calendar 
months  from  the  passing  of  this  Act,  it  shall  not  be  lawful  for 
any  Ecclesiastical  Court  or  person  to  call  in  and  revoke,  or  to 
accept  the  surrender  of  any  probate  or  letters  of  administration, 
on  the  ground  only  of  too  high  or  too  low  a  stamp  duty  having 
been  paid  thereon,  as  heretofore  hath  been  practised  ;  and  if  any 
Ecclesiastical  Court  or  person  shall  so  do,  the  commissioners 
of  stamps  shall  not  make  any  allowance  whatever  for  the  stamp 
duty  on  the  pi*obate  or  letters  of  administration  which  shall  be 
so  annulled. 
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Sect.  45.  As  it  has  happened  in  the  case  of  letters  of  adiiu« 
nistration  on  which  the  proper  stamp  duty  hath  not  been  paid  at 
first,  that  certain  debts,  chattels  real  or  other  efiects,  due  or 
belonging  to  the  deceased,  have  been  found  to  be  of  such  great 
value,  that  the  administrator  hath  not  been  possessed  of  money 
sufficient  either  of  his  own  or  of  the  deceased  to  pay  the  re- 
quisite stamp  duty,  in  order  to  render  such  letters  of  adminis- 
tration available  for  the  recovery  thereof  by  law:  And  whereas 
[516]  the  like  may  occur  again,  and  it  may  also  happen  that  exe- 
cutors or  persons  entitled  to  take  out  letters  of  administration 
may,  before  obtaining  probate  of  the  will  or  letters  of  adminis- 
tration of  the  estate  and  effects  of  the  deceased,  find  some  con- 
siderable part  or  parts  of  the  estate  and  effects  of  the  deceased  so 
circumstanced  as  not  to  be  immediately  got  possession  of,  and 
may  not  have  money  sufficient  either  of  their  own  or  of  the  de- 
ceased to  pay  the  stamp  duty  on  the  probate  or  letters  of  ad- 
ministration which  it  shall  be  necessary  to  obtain ;  it  is  enacted. 
That  from  and  after  the  passing  of  this  Act,  it  shall  be  lawful 
for  the  said  commissioners  of  stamps,  on  satisfactory  proof  of 
the  facts  by  affidavit  or  solemn  affirmation,  in  any  such  case 
as  aforesaid  which  may  appear  to  them  to  require  relief,  to  cause 
the  probate  or  letters  of  administration  to  be  duly  stamped,  for 
denoting  the  duty  payable,  or  which  ought  originally  to  have 
been  paid  thereon,  and  to  give  credit  for  the  duty,  either  upon 
payment  of  the  before-mentioned  penalty,  or  without,  in  cases 
of  probates  or  letters  of  administration  already  obtained,  and 
upon  which  too  little  duty  shall  have  been  paid,  and  either 
with  or  without  allowance  of  the  stamp  duty  already  paid  thereon 
as  the  case  may  require,  under  the  provisions  of  this  Act;  pro- 
vided in  all  such  cases  of  credit  that  security  be  first  given  by  the 
executors  or  administrators,  together  with  two  or  more  sufficient 
sureties  to  be  approved  of  by  the  said  commissioners,  by  a  bond 
to  his  majesty,  his  heirs  or  successors,  in  double  the  amount 
of  the  duty,  for  the  due  and  full  payment  of  the  sum  for  which 
credit  shall  be  given,  within  six  calendar  months,  or  any  less 
period,  and  of  the  interest  for  the  same,  at  the  rate  of  ten  pounds 
per  centum  per  annuniy  from  the  expiration  of  such  period  until 
payment  thereof,  in  case  of  any  default  of  payment  at  the  time  ap- 
pointed ;  and  such  probate  or  letters  of  administration  being  duly 
stamped  in  the  manner  aforesaid,  shall  be  as  valid  and  available 


APPENDIX.  516 

as  if  the  proper  duty  had  been  at  first  paid  thereon,  and  the 
same  had  been  stamped  accordingly. 

Sect.  46.  Provided,  That  if  at  the  expiration  of  the  time  to 
be  allowed  for  the  payment  of  the  duty  on  such  probate  or 
[517]  letters  of  administration,  it  shall  appear  to  the  satisfaction 
of  the  ftaid  commissioners,  that  the  executor  or  administrator 
to  whom  such  credit  shall  be  given  as  aforesaid,  shall  not  have 
recovered  effects  of  the  deceased  to  an  amount  sufficient  for 
the  payment  of  the  duty,  it  shall  be  lawful  for  the  said  com- 
missioners to  give  such  further  time  for  the  payment  thereof, 
and  upon  such  terms  and  conditions  as  they  shall  think  ex- 
pedient. 

Sect.  47.  Provided  also,  that  the  probate  or  letters  of  admi- 
nistration so  to  be  stamped  on  credit  as  aforesaid,  shall  be  de- 
posited with  the  said  commissioners  of  stamps,  and  shall  not 
be  delivered  up  to  the  executor  or  administrator  until  payment 
of  the  duty,  together  with  such  interest  as  aforesaid,  if  any 
shall  become  due;  but  the  same  shall  nevertheless  be  produced 
in  evidence  by  some  officer  of  the  commissioners  of  stamps, 
at  the  expence  of  the  executor  or  administrator,  as  occasion 
shall  require. 

Sect.  48.  That  the  duty  for  which  credit  shall  be  given  as 
aforesaid,  shall  be  a  debt  to  his  majesty,  his  heirs  or  successors, 
from  the  personal  estate  of  the  deceased,  and  shall  be  paid  in 
preference  to,  and  before  any  other  debt  whatsoever  due  from 
the  same  estate ;  and  if  any  executor  or  administrator  of  the 
estate  of  the  deceased  shall  pay  any  other  debt  in  preference 
thereto,  he  or  she  shall  not  only  be  charged  with  and  be  liable 
to  pay  the  duty  out  of  his  or  her  own  estate,  but  shall  also  for- 
feit the  sum  of  five  hundred  pounds. 

Sect.  49.  That  if  before  payment  of  the  duty  for  which  credit 
shall  be  given  in  any  such  case  as  aforesaid,  it  shall  become 
necessary  to  take  out  letters  of  administration  de  bonis  non  of 
the  deceased,  it  shall  also  be  lawful  for  the  said  commissioners 
to  cause  such  letters  of  administration  de  bonis  non  to  be  duly 
stamped  with  the  particular  stamp  provided  to  be  used  on  letters 
of  administration  of  that  kind,  for  denoting  the  payment  of  the 
duty  in  respect  of  the  eflfects  of  the  deceased,  on  some  prior 
probate  or  letters  of  administration  of  the  same  effects  in  such 
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[518]  and  the  same  manner  as  if  the  duty  had  been  actually 
paid,  upon  having  letters  of  administration  de  bonis  non  depo- 
sited with  the  said  commissioners^  and  upon  having  such  further 
security  for  the  payment  of  the  duty,  as  they  shall  think  ex- 
pedient ;  and  such  letters  of  administration  shall  be  as  valid 
and  available  as  if  the  duty  for  which  credit  shall  be  given  had 
been  paid* 

Sect  50.  In  regard  to  probate  of  wills  and  letters  of  adminis- 
tration.  That  where  any  part  of  the  personal  estate  which  the 
deceased  was  possessed  of  or  entitled  to,  shall  be  alleged  to 
have  been  trust  property,  if  the  person  or  persons,  who  shall 
be  required  to  make  any  affidavit  or  affirmation  relating  thereto 
conformably  to  the  provisions  of  the  said  Act  of  the  forty-eighth 
year  of  his  migesty's  reign,  shall  reside  out  of  England,  such 
affidavit  or  affirmation  shall  and  may  be  made  before  any  person 
duly  commissioned  to  take  affidavits  by  the  Court  of  Session  or 
Court  of  Exchequer  in  Scotland,  or  before  one  of  his  majesty's 
justices  of  the  peace  in  Scotland,  or  before  a  Master  in  Chan- 
cery ordinary  or  extraordinary  in  Ireland,  or  before  any  judge 
or  civil  magistrate  of  any  other  country  or  place  where  the  party 
or  parties  shall  happen  to  reside;  and  every  such  affidavit  or 
affirmation  shall  be  as  effectual  as  if  the  same  had  been  made 
before  a  Master  in  Chancery  in  England,  pursuant  to  the  di- 
rections of  the  said  last-mentioned  Act. 

Sect.  51.  Provided,  That  where  it  shall  be  proved  by  oath 
or  proper  vouchers  to  the  satis&ction  of  the  said  commissioners 
of  stamps,  that  an  executor  or  administrator  had  paid  debts  due 
and  owing  from  the  deceased,  and  payable  by  law  out  of  his  or 
her  personal  or  moveable  estate,  to  such  an  amount  as  being  de- 
ducted from  the  amount  or  value  of  the  estate  and  effects  of  the 
deceased,  for  or  in  respect  of  which  a  probate  or  letters  of  ad- 
ministration, or  a  compensation  of  a  testament,  testamentary 
or  dative,  shall  have  been  granted  after  the  thirty-first  day  of 
August  one  thousand  eight  hundred  and  fifteen,  or  which  shall 
be  included  in  any  inventory  exhibited  and  recorded  in  a  com- 
missary court  in  Scotland  as  the  law  requires,  after  that  day, 
shall  reduce  the  same  to  a  sum  which  if  it  had  been  the  whole 
{519]  gross  amount  of  such  estate  and  effects,  would  have  oc- 
casioned a  less  stamp  duty  to  be  paid  on  such  probate  or  letters 
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of  administration,  or  confirmation  or  inventory,  than  shall  have 
been  actually  paid  thereon  under  and  by  virtue  of  this  Act,  it 
shall  be  lawful  for  the  said  commissioners  to  return  the  differ- 
ence, provided  the  same  shall  be  claimed  within  three  years 
after  the  date  of  such  probate  or  letters  of  administration  or 
confirmation,  or  the  recording  of  such  confirmation  as  afore- 
said ;  but  where,  by  reason  of  any  proceeding  at  law  or  in 
equity,  the  debts  due  from  the  deceased  shall  not  have  been 
ascertained  and  paid,  or  the  effects  of  the  deceased  shall  not  have 
been  recovered  and  made  available,  and  in  consequence  thereof 
the  executor  or  administrator  shall  be  prevented  firom  claiming 
such  return  of  duty  as  aforesaid,  within  the  said  term  of  three 
years,  it  shall  be  lawful  for  the  commissioners  of  the  treasury 
to  allow  such  further  time  for  making  the  claim,  as  may  appear 
to  them  to  be  reasonable  under  the  circumstances  of  the  case. 

By  Sect.  8.  It  is  enacted.  That  the  powers  and  provisions  of 
former  acts  shall  be  put  in  execution,  with  regard  to  the  duties 
under  this  Act  It  is  therefore  necessary  to  recur  to  the 
statutes  86  Geo.  3, 4«5  Geo.  3,  and  48  Geo.  3. 

By  the  stat.  36  Geo.  3,  c.  58,  sect.  3.  It  is  enacted,  That 
the  duties  thareby  imposed  shall  be  under  the  management  of 
the  commissioners  of  stamps,  who  are  to  prepare  proper  stamps, 
denotii^  each  rate,  and  to  do  all  acts  for  carrying  that  Act  into 
execution. 

Sect.  5.  And  that  all  persons  may  be  able  to  take  receipts 
for  legacies,  and  residue,  or  shares  of  residue,  according  to 
that  Act,  the  commissioners  are  to  provide  paper  adapted  for 
such  receipts,  and  to  priht  thereon  the  form  of  words  in  the 
schedule  annexed  to  that  Act,  and  any  person  requiring  them 
may  fill  them  up  with  sums,  name,s,  and  dates  according  to  the 
aforesaid  provisions,  or  use  the  like  form  on  any  other  paper, 
vellum,  or  parchment. 

[520]  Sect  6.  That  in  all  cases  wherein  it  is  not  thereby 
otherwise  provided,  the  duties  shall  be  paid  by  an  executor  or 
administrator,  on  retaining  for  himself  or  for  any  other  person, 
or  on  delivering  or  satisfying  to  any  other  person,  any  legacy 
or  residue,  or  share  of  residue;  and  where  any  executor  or 
administrator  shall  retain,  but  not  have  paid  the  duty,  the  duty 
shall  be  a  debt  to  his  majesty  from  the  executor  or  administra- 
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tor;  and  where  the  legacy  is  paid,  without  paying  or  retaining 
the  duty,  the  duty  shall  be  a  debt  from  the  executor  or  admi- 
nistrator and  the  legatee,  or  party  in  distribution. 

Sect.  7.  That  any  gift  by  will  to  be  satisfied  out  of  the  per- 
sonal estate  of  any  person  dying  after  that  act,  or  out  of  the 
personal  estate  which  such  person  shall  have  power  to  dispose 
of,  shall  be  deemed  a  legacy  within  that  Act,  whether  given  by 
way  of  annuity,  or  in  any  other  form,  and  whether  charged  only 
on  personal  estate  or  charged  also  on  real  estate,  except  so  far 
as  it  shall  b^  paid  out  of  real  estate  f*  in  a  due  execution  of  the 
will;  and  every  donatio  mortis  causa  shall  be  deemed  a  legacy 
under  that  act 

Sect.  8.  That  the  value  of  annuities  for  lives,  or  years,  or 
other  times  to  be  calculated,  and  the  duties  thereon,  shall  be 
charged  according  to  table  in  the  schedule  annexed  to  that  act, 
and  the  duty  to  be  paid  by  four  equal  payments,  viz.,  on  com- 
pleting the  payment  of  the  respective  four  first  years,  and  the 
value  of  such  annuity,  if  determinable  on  any  contingency  be- 
sides the  death  of  any  person,  to  be  calculated  without  regard 
to  such  contingency.  But  if  such  annuity  determine  by  death 
before  the  four  years'  payment  be  due,  then  the  duty  shall  be 
payable  only  in  proportion  to  so  many  of  the  payments  as  be- 
came due ;  and  where  the  annuity  shall  determine  on  any  other 
contingency,  not  only  all  future  payments  of  i^e  duty  shall 
cease,  but  the  person  who  shall  have  previously  paid  any  such 
duty  may  obtain  a  return  of  so  much  as  to  reduce  it  to  so 
much  as  would  be  payable  for  the  annuity  calculated  accord- 
ing to  the  term  for  which  it  should  have  endured,  and  that  such 
abatement  shall  be  settled  by  the  commissioners  according  to 
the  tables  in  the  schedule. 

Sect.  9.  That  the  value  of  annuities  payable  out  of  a  legacy 
shall  be  calculated,  and  the  duty  charged  thereon  in  the  same 
manner  as  directed  with  regard  to  general  annuities,  and  the 
duty  on  such  legacy  (if  any  duty  shall  be  payable  thereon)  shall 
be  calculated  on  the  value  of  the  legacy,  after  deducting  the 
value  of  the  annuity ;  and  the  duty  for  the  annuity  shall  be 
paid  by  the  person  entitled  to  the  legacy,  subject  to  the  like 
proviso  as  the  duty  on  general  annuities,  and  shall  be  deducted 
*  But  now  Bee  stat.  45  Geo.  3,  c.  28,  above  referred  to. 
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out  of  the  annuities  for  the  first  four  years,  or  so  long  as  the 
said  annuities  shall  be  paid. 

Sect.  10.  That  the  duty  on  a  legacy  given  for  purchasing  an 
annuity  of  a  certain  amount  shall  be  calculated  on  the  sum  ne- 
cessary to  purchase  such  annuity  according  to  the  aforesaid 
tables,  and  shall  be  deducted  from  such  sum,  and  paid  as  on 
pecuniary  legacies,  and  the  annuity  to  be  purchased  shall  be 
reduced  in  proportion  to  the  duty  payable  thereon. 

Sect.  11.  That  if  any  benefit  shall  be  given  in  such  terms 
that  the  amount  or  value  can  only  be  ascertained  from  time  to 
time  by  the  actual  application  of  the  fund;  or  if  the  amount  or 
value  of  such  benefit  cannot,  by  reason  of  the  form  or  manner 
of  the  gift,  be  so  ascertained  that  the  duty  can  be  charged 
thereon  under  any  of  the  aforesaid  directions,  then  such  duty 
shall  be  charged  on  the  sums  or  effects  which  shall  be  applied 
from  time  to  time  for  such  respective  purposes,  as  separate  and 
distinct  legacies  or  bequests,  and  shall  be  paid  out  of  the  fimd 
applicable  for  such  purposes,  or  charged  with  answering  the 
same. 

Sect.  12.  That  the  duty  on  a  legacy  or  residue  to  be  enjoyed 
by  different  persons  in  succession,  who  shall  be  chargeable 
with  the  duties  at  the  same  rate,  shall  be  paid  as  in  case  of  a 
[5221  l^Acy  to  one  person ;  and  where  a  legacy  given  so  as  to 
be  enjoyed  in  succession  by  different  persons,  some  or  one  of 
whom  shall  not  be  liable  to  any  duty,  and  others  liable  to  dif- 
ferent duties,  so  that  one  rate  of  duty  cannot  be  immediately 
charged,  all  persons  who  shall  be  entitled  for  life,  or  for  any 
temporary  interest,  shall  be  charged  with  the  duty  in  respect  of 
such  bequest  in  the  same  manner  as  if  the  annual  produce 
thereof  had  been  given  byway  of  annuity;  such  charges  shall 
begin  when  the  parties  begin  to  receive  the  produce,  and 
shall  be  paid  by  equal  yearly  payments  for  four  years,  if 
they  8o  long  receive  such  produce ;  and  all  persons  who  shall 
become  absolutely  entitled  to  such  legacy  so  to  be  enjoyed  in 
succession  shall,  when  they  shall  begin  to  receive  the  profit 
thereof,  pay  the  duty  for  the  same,  or  for  such  part  as  shall  be 
so  receivedi  in  the  same  manner  as  if  it  had  been  given  imme- 
diately. 

Sect.  1S«  That  the  duty  on  a  legacy  or  residue  to  be  enjoyed 
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by  different  persons  in  succession,  on  whom  the  duty  is  charge- 
able at  the  same  rate,  shall  be  deducted  and  paid  by  the  exe- 
cutor or  administrator,  on  payment  of  the  legacy  or  residue  to 
any  trustee;  and  where  the  legacy  or  residue  shall  not  be  paid 
to  a  trustee,  the  duty  shall  be  paid  out  of  the  capital  of  the 
property  so  given,  on  receipt  of  any  part  of  the  produce  by 
any  of  the  persons  so  entitled  in  succession,  according  to  the 
amount  of  the  capital  of  which  such  produce  shall  be  so  re- 
ceived ;  and  where  the  duty  shall  be  chargeable  at  difierent 
rates,  the  executor  or  administrator  shall  be  chargeable  with 
such  duties  in  succession  in  like  manner  as  if  on  an  immediate 
bequest,  unless  where  the  property  shall  have  been  vested  in 
trustees,  in  which  case  [the  trustees  shall  be  chargeable  with 
the  duties  as  if  they  were  executors  or  administrators ;  and 
where  any  partial  interest  shall  be  given,  or  shall  arise  out  of 
any  such  property,  so  to  be  enjoyed  in  succession,  and  such 
partial  interest  shall  be  satisfied  by  any  person  enjoying  the 
property,  such  persons  shall  be  charged  with  the  duties  paya- 
[523]  ble  for  such  partial  interest,  and  shall  pay  and  retain  the 
same,  as  if  he  were  executor,  and  shall  be  debtor  to  the  king 
for  it  as  if  executor. 

Sect.  14.  That  no  duty  shall  be  paid  on  plate,  furniture,  or 
other  things  not  yielding  any  income,  and  given  to  persons  in 
succession,  till  the  same  shall  be  actually  sold,  or  shall  come 
to  some  person  having  power  to  sell  the  same,  or  having  an 
absolute  interest  therein,  and  shall  be  then  charged  on  that 
person  only,  and  not  on  the  executor  by  reason  of  his  having 
assented  to  such  bequest. 

Sect.  15.  That  where  different  persons  shall  be  entitled  in 
succession  to  a  legacy,  the  duty  shall  be  charged  thereon  as 
given  to  be  enjoyed  in  succession,  whether  the  parties  entitled 
thereto  shall  take  the  same  under  a  will  or  under  an  intestacy. 

Sect  16.  That  where  a  legacy  shall  be  given  in  joint- 
tenancy  to  persons,  some  or  one  of  whom  shall  be  chargeable 
with  the  duty,  and  any  others  not  chargeable,  the  person  or 
persons  chargeable  shall  afterwards,  by  survivorship  or  sever- 
ance, become  entitled  to  a  larger  interest,  he  shall  pay  the 
duty  on  such  increased  interest. 

Sect.  17.  That  where  a  legacy  shall  be  given  subject  to  a 


APPENDIX.  523 

contingency  on  which  the  same  may  go  to  another  person^  such 
bequest,  unless  chargeable  as  an  annuity,  shall  be  charged 
with  duty  as  an  absolute  bequest,  and  such  duty  shall  be  paid 
out  of  the  capital  of  such  legacy,  notwithstanding  the  same 
may,  on  such  contingency,  go  to  a  person  not  chargeable  with 
the  same  duty,  or  with  any  duty.  And  if  the  legacy  on  such 
contingency,  go  to  a  person  chargeable  with  a  higher  rate  of 
duty  than  the  duty  so  paid,  the  person  becoming  entitled  shall 
pay  the  difference. 

Sect.  18.  That  where  a  legacy  shall  be  subjected  to  a  power 
of  appointment  in  favour  of  particular  persons,  such  property 
shall  be  charged  with  duty  as  property  given  in  succession, 
[524]  and  all  parties  shall  be  charged  in  respect  of  their  se- 
veral interests,  whether  previous,  or  subject  to,  or  under,  or 
in  defiiult  of  such  appointment.  And  where  any  property 
shall  be  given  for  a  limited  interest,  and  an  absolute  power  of 
appointment  shall  also  be  given  to  any  person,  who  would  not 
be  entitled  in  default  of  appointment,  such  property,  on  the 
execution  of  such  power,  shall  be  charged  with  the  same  duty 
as  if  the  same  property  had  been  immediately  given  to  the  per- 
son executing  the  power,  after  allowing  any  duty  before  paid 
in  respect  thereof.  And  where  property  shall  be  given  with  a 
general  power  of  appointment,  which  property,  in  defiiult  of 
appointment,  would  belong  to  the  party  having  the  power ; 
the  duty  shall  be  paid  by  that  person  as  if  it  had  been  an  ab- 
solute legacy. 

Sect  19.  That  money,  or  personal  estate  directed  to  be  laid 
out  in  the  purchase  of  real  estate,  shall  pay  duty  as  personal 
estate,  unless  the  same  shall  be  given  to  be  enjoyed  in  succes* 
sion,  and  then  each  person  entitled  thereto  in  succession  shall 
pay  duty  for  the  same,  as  if  there  had  been  no  direction  for 
such  purchase  of  real  estate,  unless  the  same  were  applied  in 
such  purchase  before  such  duty  accrued ;  but  before  the  same 
shall  be  so  applied  in  the  purchase  of  real  estate  any  person 
shall  become  absolutely  entitled  to  the  inheritance  thereof 
in  possession,  the  same  duty  shall  be  paid  thereon  as  would 
have  been  payable  on  general  personal  estate. 

Sect.  20.  That  estates  jn^rau^ert^t^  applicable  by  law  as  per- 
sonal estate,  shall  be  charged  with  the  duties  as  personal  estate. 

H   H  2 
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Sect  31.  That  money  given  by  wilt  to  pay  the  legacy  duty 
shall  not  be  cliarged  with  the  duty. 

Sect.  22.  That  where  specific  legacies,  and  the  residue  of 
personal  estate  consists  of  property  not  reduced  into  money, 
the  executor  or  administrator  may  set  a  value  thereon,  and  oSer 
the  duty  thereon  at  the  stamp  office,  or  may  require  the  com- 
missioners to  appoint  an  appraiser  at  the  expence  of  the  exe- 
cutor or  administrator,  and  the  commissioners  may  accept  the 
[525]  duty  so  ofiered.  But  if  the  commissioners  shall  not  be 
satisfied  with  such  offer,  they  may  appoint  a  person  to  appnuse, 
and  may  assess  the  duly  on  such  appraisement,  and  demand  such 
duty.  But  the  parties  may  cause  that  appraisement  to  be  re- 
viewed by  the  commissioners  of  the  land  tax  for  the  district 
where  the  effects  shall  be,  at  their  next  meeting,  if  fourteen 
days  shall  have  intervened,  and  if  not,  then  at  their  then  next 
meeting,  giving  six  days'  notice  to  the  commissioners  of  stamps ; 
and  the  commissioners  of  the  land  tax  may  appoint  an  ap- 
praiser and  hear  such  appeal,  and  their  determination  shall  be 
final;  and  ifthe  valuation  of  the  commissioners  of  stamps  shall 
not  be  appealed  from  within  the  time  aforesaid,  or  shall  be 
affirmed,  the  duty  shall  be  paid  accordingly ;  and  if  it  shall  be 
varied  on  the  appeal,  the  duty  shall  be  paid  according  to  the 
variation ;  and  if  the  duty  assessed  as  aforesaid  shall  exceed 
the  duty  first  oflfered,  the  expence  of  the  appraisement,  and 
other  proceedings  in  assessing  such  duty,  shall  be  paid  by  the 
executor  or  administrator;  and  if  any  dispute  arise  between 
any  person  entitled  to  any  such  legacy  or  residue,  and  the  exe- 
cutor or  administrator  with  respect  to  the  value  thereof,  or  the 
amount  of  the  duty  payable  tKereon,  the  duty  shall  be  assessed 
by  the  commissioners  of  the  stamps,  or  the  commissioners  of 
land  tax  on  appeal  as  before  ;  and  where  the  effects  are  ten 
miles  firom  London,  a  person  deputed  by  the  commissioners  of 
stamps  shall  act  for  them,  but  under  their  control. 

Sect.  23.  That  where  any  legacy  shall  be  satisfied  otherwise 
than  by  payment  of  money,  or  application  of  specific  efllects 
for  that  purpose,  or  shall  be  compounded  for  less  than  the 
amount,  the  duty  shall  be  paid  only  on  such  amount,  provided 
that  if  any  bequest  be  made  in  satisfaction  of  any  other  legacy 
or  bequest  unpaid,  the  duty  shall  not  be  paid  on  both  subjects. 
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although  both  may  be  chargeable  with  duty,  but  shall  be  Jpaid 
on  the  subject  yielding  the  largest  duty. 

[526]  Sect.  S4.  That  where  an  executor  or  administrator  shall 
offer  to  pay  or  deliver  a  legacy  or  residue  on  payment  of  the  duty 
and  it  shall  be  refused,  and  a  release  or  discharge  shall  be  re- 
fused, then,  although  no  actual  tender  be  made,  if  a  suit  shall 
be  afterwards  instituted,  the  court  may  order  all  costs  to  be 
paid  by  the  person  who  so  refused,  and  also  order  such  person 
to  give  a  discharge,  and  may  deduct  such  costs  with  the  duty 
out  of  the  legacy  or  effects ;  and  in  case  of  a  suit  for  a  legacy 
or  residue,  the  court  may  in  a  summary  way  order  the  payment 
of  the  legacy  or  residue,  and  the  duty  and  costs. 

Sect.  25.  That  if  any  suit  shall  be  instituted  concerning  the 
administration  of  the  personal  estate  of  any  testator  or  intes* 
tate,  in  which  any  direction  shall  be  given  for  payment  of  any 
legacies  or  residue,  the  court  shall  in  such  direction  provide 
for  the  payment  of  the  aforesaid  duties ;  and  in  all  accounts  o^ 
personal  estate  the  court  shall  take  care  that  no  allowance  be 
made  for  any  legacy  or  residue  without  proof  of  payment  of  the 
duties  payable  thereon. 

Sect  26.  That  no  executor  or  administrator  may  pay  or  de- 
liver a  legacy,  or  any  part  of  a  legacy,  or  make  distribution  of 
any  part  of  the  personal  estate,  on  payment  of  the  proportion 
of  the  dudes  in  respect  of  such  parts  of  the  personal  estate  as 
shall  be  so  administered. 

Sect.  27.  That  no  executor  or  administrator,  or  trustee,  shall 
pay,  deliver,  or  satisfy,  or  compound  for  any  legacy  or  j^sidue 
of  personal  estate,  or  any  part  thereof  thereby  subjected  to  a 
duty,  without  taking  a  receipt  or  discharge  in  writing,  express- 
ing the  date  of  such  receipt  and  name  of  the  testator  or  intes- 
tate, and  the  name  of  the  legatee  or  party  in  distribution,  and 
of  the  person  to  whom  the  receipt  is  given,  and  the  amount  of 
the  legacy  or  residue,  or  part  thereof,  and  of  the  duty  payable 
thereon,  and  no  written  receipt  shall  be  received  in  evidence, 
unless  stamped  as  required  by  that  act,  and  no  evidence  shall 
[537]  be  given  of  payment  of  any  such  legacy  or  residue,  or 
part  of  residue,  without  producing  such  receipt  stamped,  unless 
payment  of  the  duty  shall  be  first  proved ;  provided  that  a  copy 
ofthe  entry  in  the  commissioners'  books  shall  be  evidence  of 
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such  payment :  provided  also^  that  payment  of  any  annuityf 
or  legacy  charged  as  an  annuity,  shall  not  be  deemed  a  payment 
for  which  such  stamped  receipt  shall  be  required,  except  that 
which  shall  complete  the  payment  for  the  first  four  years. 

Sect.  28.  That  any  executor,  or  administrator,  or  trustee,  or 
other  person  liable  to  pay  the  aforesaid  duty,  who  shall  pay, 
or  satisfy,  or  compound  for  any  legacy  or  residue,  without 
taking  such  receipt  as  aforesaid,  and  causing  it  to  be  stamped 
within  the  time  allowed  by  that  act,  shall  forfeit  ten  per  vent. 
on  the  money  or  value  for  which  such  receipt  ought  to  have 
been  given ;  and  every  person  receiving  such  legacy  or  residue 
without  signing  such  receipt,  expressing  the  duty  to  have  been 
allowed  or  paid,  and  dated  on  the  day  of  signing,  shall  forfeit 
ten  per  cent,  on  the  money  or  value  of  the  property  so  received 
or  taken. 

Sect  S9.  That  every  such  receipt  shall  be  brought  within 
twenty-one  days  from  the  date  to  the  stamp  office  or  other 
appointed  office,  to  be  stamped,  paying  the  duty  for  it,  and  on 
such  payment  the  proper  officer  shall  write  thereon  an  acknow- 
ledgment of  the  duty  paid  in  words  in  length,  and  bearing  date 
on  the  day  of  payment,  and  sign  it,  and  enter  an  account  in  a 
proper  book  and  then  the  receipt  shall  be  stamped  with  the 
proper  one  of  the  four  stamps ;  and  if  the  duty  shall  be  paid 
at  any  inferior  office,  the  receipt,  with  the  acknowledgment  of 
the  duty  paid,  shall  within  twenty-one  days  be  sent  to  the  head 
office,  and  be  there  stamped ;  and  the  inferior  officer  shall  sign 
an  acknowledgment  that  such  receipt  was  left  with  him  for  such 
purpose,  and  such  acknowledgment  shall  be  returned  to  him 
on  his  re-delivering  the  legacy  receipt  stamped;  but  if  any  such 
legacy  receipt  shall  not  be  brought  to  any  such  office  within 
twenty-one  days,  it  may  be  brought  in  like  manner  within 
[52S]  three  calendar  months  after  the  date  thereof,  paying  the 
duty,  and  ten  per  cent,  on  that  duty  as  a  penalty,  and  the  re- 
ceipt may  be  then  stamped.  But  the  commissioners  shall  not 
on  any  pretence,  except  as  after  mentioned,  stamp  any  receipt, 
unless  the  duty  shall  be  paid,  and  the  receipt  produced  to  be 
stamped  in  manner  and  within  the  times  respectively  limited 
as  aforesaid. 

Sect.  30.  That  if  it  shall  appear  to  the  satisfaction  of  the 
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Gominissioiiersy  on  oath  or  affirmatioiiy  before  a  Justice  of  Peace^ 
or  Master  or  Masters  extraordinary  in  Chancery,  that  less  duty 
has  been  paid  for  any  legacy  or  residue  than  ought  to  have 
been  paid  by  mistake,  without  intent  to  defraud,  and  if  appli- 
cation be  made  to  the  commissioners  to  rectify  such  mistake 
before  any  suit,  and  within  three  calendar  months  after  payment 
of  what  was  really  pud,  the  commissioners  may  accept  the  dif- 
(&renee  with  ten  per  cent,  thereon,  as  a  penalty  in  full  of  the 
duty  and  all  penalties,  and  may  cause  an  acknowledgment  to  be 
written  after  the  payment  of  the  just  duty  on  the  receipt,  and 
cause  the  receipt  to  be  properly  stamped. 

Sect  31.  That  the  party  paying  or  receiving  any  legacy  or 
residue  contrary  to  the  provisions  of  that  act,  who  shall,  within 
twelve  calendar  months  after  the  ofience  committed,  discover 
the  other  party  or  parties  offending,  so  that  he  or  they  may  be 
thereof  convicted,  they  shall  be  discharged  from  all  penalties 
incurred  under  that  act. 

Sect  32.  That  where  by  reason  of  the  infancy,  or  absence 
beyond  sea,  of  a  legatee,  or  party  in  distribution,  the  executor 
or  administrator  cannot  pay  any  legacy  or  residue,  though  he 
may  have  assets,  he  may  pay  such  legacy  or  residue,  or  any 
part  thereof,  deducting  the  duty,  into  the  Bank,  with  the  privity 
of  the  accountant-general  of  the  Court  of  Chancery,  to  the  ac- 
count of  the  person  entitled,  and  such  payment  shall  be  a  suf- 
ficient discharge,  provided  the  duty  be  paid,  and  the  account- 
ant-general shall  lay  it  out,  without  any  formal  request,  in  the 
purchase  of  three  per  cent,  consolidated  annuities,  which  with 
the  dividends  thereon,  shall  be  transferred  to  the  party  entitled, 
[5S9]  by  application  to  the  Court  of  Chancery  on  motion  or  by 
petition  in  a  summary  way,  provided  that  if  the  money  after- 
wards appear  to  have  been  improperly  paid  in,  the  court  may 
on  petition  in  a  summary  way  dispose  of  it  as  justice  shall  re- 
quire ;  and  if  it  shall  appear  that  too  much  duty  has  been  paid, 
the  excess  shall  be  returned  by  the  commissioners  of  stamps ; 
and  if  it  shall  appear  that  the  duty  paid  was  too  little,  the  party 
who  paid  the  money  into  the  Bank  may  pay  the  deficiency,  with 
the  penalties,  if  any,  and  may  apply  to  the  Court  of  Chancery 
in  a  summary  way  for  repayment  of  the  further  money  so  paid 
to  the  commissioners  for  duty  out  of  the  money  in  the  Bank. 
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Sect.  33.  That  if  at  the  end  of  two  years  after  the  death  of 
the  testator  or  intestate,  it  shall  appear  to  the  commissioaers, 
that  it  will  require  time  to  collect  the  debts  or  eflfectSi  or  that 
from  circumstances  it  will  be  difficult  to  ascertain  and  adjust 
the  amount  of  the  residue,  and  the  parties  interested  shall  de- 
sire to  compound  the  duty,  the  parties,  with  consent  of  the 
commissioners,  may  apply  to  the  Court  of  Exchequer  in  Eng- 
land or  in  Scotland,  if  the  deceased  resided  there,  and  in  man- 
ner prescribed  in  the  clause,  obtain  leave  for  such  purpose. 

Sect.  34.  That  if  any  time  after  paying  the  duty  on  a  legacy, 
or  a  residue,  it  shall  be  necessary  for  any  legatee  or  party  en- 
titled, to  refund  all  or  any  part  of  what  he  received,  the  com- 
missioners may  on  due  proof  made  on  oath  of  the  amount  of 
such  sum  refunded,  repay  the  money  over-received  for  the 
duty. 

*  Sect.  35.  That  where  an  executor  or  administrator  shall 
be  entitled  to  any  legacy  or  residue,  he  shall  be  chargeable 
with  the  duty  when  he  shall  be  entitled  in  a  course  of  admi- 
nistration to  retain  it,  and  he  shall,  before  retaining,  transnuf 
[530]  to  the  commissioners  of  stamps  a  note  of  the  particulars 
intended  to  be  retained,  and  the  amount  and  value  thereof,  and 
the  duty  he  offers  thereon,  and  the  commissioners  shall  charge 
tlie  proper  duty  thereon,  and  it  shall  be  paid  f  and  on  such 
payment  the  proper  officer  shall  at  the  foot  of  a  duplicate  of 
the  assessment  duly  stamped  give  a  receipt  for  the  said  duty, 
which  receipt  shall  be  a  discharge  for  the  duty ;  and  if  such 
executor  or  administrator  shall  neglect  to  pay  such  duty  within 
fourteen  days  after  it  ought  to  have  been  paid,  he  shall  forfeit 
and  pay  treble  the  value  of  the  duty. 

Sect.  37.  That  if  probate,  or  grant  of  administration  shall 
be  repealed  after  the  executor  or  administrator  shall  have  paid 
any  of  the  said  duUes  out  of  the  efiects  of  the  deceased  which 

*  Upon  this  section  it  has  been  decided  that  the  legacy  dvty  is  to  be 
paid  upon  the  aggregate  amount  of  the  residue  of  the  testator's  property, 
at  the  time  of  the  executor's  delivering  into  the  Stamp  Office  the  note  of 
what  he  intends  to  retain  as  residuary  legatee.  And  that  interest  ac- 
cumulated upon  the  residue  constitutes  part  thereof,  and  is  liable  to  the 
duty.  Attorney  General  v.  Lord  G.  H.  Cavendish,  1  Wightwick,  82, and 
Thomas  v.  Montgomery,  3  Russ.  502. 
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shall  not  be  allowed  to  him  because  improperly  paid,  the  com- 
missioners shall  repay  the  duties  so  paid.  But  if  the  duty 
ought  to  have  been  paid  by  the  rightful  executor  or  adminis- 
trator, then  the  payment  shall  be  valid,  and  allowed  by  him  in 
account,  and  shall  be  deemed  made  as  in  a  due  course  of  ad- 
ministration* 

Sect.  38.  That  persons  swearing  or  aflSrming  falsely  touch- 
ing the  said  duties,  shall  be  subject  to  the  penalties  of  per- 
jury. 

Sect.  S9  That  persons  altering  any  assessment  or  receipt 
after  the  same  shaU  have  been  signed  by  the  proper  officer ;  or 
when  altered,  utter  or  publish  the  same  as  true,  with  intent  to 
defraud  bis  majesty,  shall  forfeit  five  hundred  pounds. 

Sect.  49.  That  persons  counterfeiting  the  said  stamps  shall 
sufier  death  as  in  case  of  felony  without  benefit  of  clergy. 
*  Sect.  4S.  That  one  moiety  of  all  penalties  and  forfeitures 
thereby  imposed,  where  no  other  mode  of  prosecution  is  thereby^ 
prescribed,  shall,  if  sued  for  within  three  calendar  months 
next  after  they  were  incurred,  be  to  the  king,  and  the 
other  moiety,  with  the  full  costs  of  suits,  to  the  informer  or 
person  suing  for  them  within  the  time  aforesaid ;  and  they 
may  be  sued  for  in  the  Court  of  Exchequer  in  England  for  o& 
[5S1]  fences  in  England,  and  in  Scotland  for  offences  there. 
But  proceedings  may  be  sapped,  if  it  appear  that  the  penal- 
ties were  incurred  without  intention  of  fraud. 

Sect.  44.  That  in  default  of  prosecution  for  such  penalties 
within  the  time  aforesaid  they  shall  be  recoverable  only 
for  the  crown,  by  information  in  the  Court  of  Exchequer  in 
England  and  Scotland  respectively. 

Sect  47.  That  all  actions  or  suits,  which  shall  be  com- 
menced against  any  person  for  any  thing  done  in  pursuance  of 
that  act,  shall  be  commenced  within  six  calendar  months  after 
the  fact  committed,  and  not  afterwards. 

By  the  stat.  46  Geo.  3,  c.  22,  sec.  2,  it  is  enacted.  That  the 
duties  granted  by  this  act  shall  not  extend  to,  or  be  charged  or 
payable  in  respect  of  any  legacies  satisfied  out  of  any  real  or 
personal  estate,  or  in  respect  of  any  residue  or  share  of  any 
personal  estate,  or  of  any  moneys,  or  residues,  or  parts  or 


531  APPENDIX. 

shares  of  moneys  arising  from  the  sale  of  any  real  estate  of  any 
person^dying  before  the  passing  of  this  act 

Sect  3.  'f  hat  nothing  herein  contained  shall  extend  to 
charge  with  any  of  the  duties  hereby  granted  any  legacy 
or  residue,  or  part  or  share  of  residue,  which  shall  be 
given  or  pass  to  or  for  the  benefit  of  the  husband,  or  wife 
of  the  deceased;  or  to  or  for  the  benefit  of  any  of  the  royal 
family. 

Sect.  4.  That  every  gift  by  any  will  or  testamentary  instru- 
ment of  any  person  dying  after  the  passing  of  this  act,  which 
by  virtue  of  any  such  will  or  testamentary  instrument  shall 
have  effect,  or  be  satisfied  out  of  the  personal  estate  of  such 
person  so  dying,  or  out  of  any  personal  estate  which  such  per- 
son shall  have  power  to  dispose  of  as  he  or  she  shall  think  fit, 
or  which  shall  have  been  charged  upon  or  made  payable  out  of 
any  real  estate,  or  be  directed  to  be  satisfied  out  of  any  moneys 
to  arise  by  the  sale  of  any  real  estate  of  the  person  so  dyuig, 
or  which  such  person  may  have  the  power  to  dispose  of, 
whether  the  same  shall  be  given  by  way  of  annuity,  or  in  any 
[532]  other  form,  shall  be  deemed  and  taken  to  be  a  legacy 
within  the  true  intent  and  meaning  of  this  act :  Provided  al- 
ways, that  nothing  herein  contained  shall  be  construed  to  ex- 
tend to  the  charging  with  the  duties  by  this  act  granted,  any 
specific  sum  of  money,  or  any  share  or  proportion  thereof, 
charged  by  any  marriage  settlement  or  deed  upon  any  real  estate, 
in  any  case  in  which  any  such  specific  sum,  or  share  or  propor- 
tion thereof,  shall  be  appointed  or  apportioned  by  any  will  or 
testamentary  instrument  under  any  power  given  for  that  pur- 
pose by  any  such  marriage  settlement  or  deed. 

Sect.  5.  That  the  duties  hereby  granted  upon  legacies,  or 
charged  upon,  or  made  payable  out  of  any  real  estate,  or  out  of 
any  moneys  to  arise  by  the  sale  of  any  real  estate,  or  upon  re- 
sidues, or  parts  or  shares  of  residues  of  any  such  moneys,  shall 
be  accounted  for,  answered,  and  paid  by  the  trustees,  to  whom 
the  real  estate  shall  be  devised,  out  of  which  the  legacy,  or 
any  money  arising  out  of  the  sale  or  mortgage,  or  other  dispo- 
sition of  such  real  estate  shall  be  to  be  paid  or  satisfied ;  or  if 
there  shall  be  no  trustees,  then  by  the  person  entitled  to  such 
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real  estate,  subject  to  any  such  legacy,  or  by  the  person  em- 
powered or  required  to  pay  or  satisfy  any  such  legacy ;  and  the 
said  duties  shall  be  retuned  by  the  person  paying*  or  satisfying 
any  such  legacy,  or  share  of  money,  in  like  manner,  and  ac- 
cording to  such  rules  and  regulations  and  under  and  subject  to 
such  penalties,  as  far  as  the  same  can  be  made  applicable,  as 
are  contained  in  stat  36  Geo.  3,  c.  52. 

By  Stat.  42  Geo.  3,  c.  99,  sect  2,  it  is  enacted,  That  in 
every  case  in  which  an  executor  or  executors,  or  administrator 
or  administrators,  shall  not  have  paid  the  duties  granted  and 
payable  upon  or  in  respect  of  any  legacies  or  any  personal  es- 
tate, or  any  share  or  shares  of  any  personal  estate,  of  any  per- 
sons dying  intestate,  by  and  in  pursuance  of  an  act  passed  in 
the  thirty-sixth  year  pf  the  reign  of  his  present  majesty,  or  any 
other  act  or  acts  of  parliament  relating  to  duties  on  legacies 
or  shares  of  personal  estates  within  proper  and  reasonable 
[533]  time,  it  shall  be  lawful  for  his  majesty's  Court  of  Exche- 
quer, upon  application  to  be  made  for  that  purpose  on  behalf 
of  the  commissioners  appointed  for  managing  the  duties  on 
stamped  vellum,  parchment,  or  paper,  on  such  affidavit  or  affi- 
davits as  to  the  said  court  may  appear  to  be  sufficient,  to  grant 
a  rule,  requiring  such  executor  or  executors,  administrator  or 
administrators,  to  shew  cause  why  he,  she,  or  they  should  not 
deliver  to  the  said  commissioners  an  account,  upon  oath,  of  all 
the  legacies,  or  of  the  personal  property,  respectively  paid,  or  to 
be  paid,  or  administered  by  him,  her  or  them,  as  the  case  may 
be,  and  why  the  duties  on  any  such  legacies,  or  any  shares  or 
residue  of  any  such  personal  estate,  have  not  been  paid,  or 
should  not  be  forthwith  paid  according  to  law,  and  to  make 
any  such  rule  of  court  absolute  in  every  case  in  which 
the  same  may  appear  to  the  said  court  to  be  proper  and 
necessary  for  the  better  enforcing  the  payment  of  any  of  the 
said  duties. 

By  the  stat.  48  Geo.  3,  c.  149,  sect*  35,  it  is  enacted,  That 
from  and  afler  the  passing  of  this  Act,  the  probate  of  the  will 
of  any  person  deceased,  or  the  letters  of  administration  of  the 
effects  of  any  person  deceased,  heretofore  granted,  or  to  be 
hereafter  granted,  either  before  or  upon  or  after  the  tenth  day 
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of  October  one  thousand  eight  hundred  and  eight,  shall  be 
deemed  and  taken  to  be  valid,  and  available  by  the  executors 
or  administrators  of  the  deceased,  for  recovering,  transferring 
or  assigning  any  debt  or  debts,  or  other  personal  estate  or  ef. 
fects,  whereof  or  whereto  the  deceased  was  possessed  or  enti- 
tled, either  wholly  or  partially,  as  a  trustee,  notwithstanding 
the  amount  of  value  of  such  debt  or  debts,  or  other  personal 
estate  or  efiects,  or  the  amount  or  value  of  so  much  thereof, 
or  such  interest  therein,  as  was  trust  property  in  the  deceased 
(as  the  case  may  be)  shall  not  be  included  in  the  amount  or 
value  of  the  estate,  in  respect  of  which  the  stamp  duty  was 
paid  on  such  probate  or  letters  of  administration. 

By  Sect  36.  That  where  the  executors  or  administrators  of 
[534]  any  person  deceased  shall  be  desirous  of  transferring  or 
of  receiving  the  dividends  of  any  share,  standing  in  the  name 
of  the  deceased,  of  and  in  any  of  the  government  or  parlia- 
mentary stocks  or  funds  transferrable  at  the  Bank  of  England^ 
or  of  and  in  the  stock  and  funds  of  the  Governor  and  Company 
of  the  Bank  of  England,  or  of  and  in  the  stock  and  funds  of  any 
other  company,  corporation,  or  society  whatsoever,  passing  by 
transfer  in  the  books  of  such  company,  corporation,  or  society^ 
under  and  by  virtue  of  any  such  probate  or  letters  of  adminis- 
tration'as  aforesaid,  and  shall  allege  that  the  deceased  was  pos- 
sessed thereof  or  entitled  thereto,  either  wholly  or  partially,  as 
a  trustee,  it  shall  be  lawful  for  the  s^ud  Governor  and  Com- 
pany of  the  Bank  of  England,  and  for  any  such  other  com- 
pany, corporation,  or  society  as  aforesidd,  or  their  respective 
officers,  for  their  indemnity  and  protection,  to  require  such 
affidavit  or  affirmation  of  the  fact,  as  hereinafter  is  mentioned, 
if  the  fact  shall  not  otherwise  satisfactorily  appear;  and  there- 
upon to  permit  such  executors  or  administrators  to  transfer  the 
stock  or  fund  in  question,  or  receive  the  dividends  thereof 
without  regard  to  the  amount  of  the  stamp  duty  on  the  probate 
of  the  will  of  the  deceased,  or  the  letters  of  administration  of 
his  or  her  efiects ;  and  where  the  executors  or  administrators 
of  any  person  deceased  shall  have  occasion  to  recover  any  debt 
or  debts,  or  other  personal  effects,  due  or  apparently  belonging 
to  the  deceased^  and  shall  allege  that  the  deceased  was  possessed 
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thereof,  or  entitled  thereto,  either  wholly  or  partially,  as  a 
trustee,  it  shall  be  lawful  for  the  person  or  persons  liable  to 
pay  or  deliver  such  debt  or  debts,  or  other  effects,  to  require 
such  affidavit  or  affirmation  of  the  fact  as  hereinafter  is  men- 
tioned, if  the  fact  shall  not  otherwise  satisfactorily  appear ;  and 
thereupon  to  pay,  deliver,  or  make  over  the  debt  or  debts,  or 
other  efiects  in  question,  to  such  executors  or  administrators, 
or  as  they  shall  direct,  without  regard  to  the  amount  of  the 
stamp  duty  on  the  probate  of  the  will  of  the  deceased,  or  the 
[535]  letters  of  administration  of  his  or  her  effects:  And 
where  the  executors  or  administrators  of  any  person  deceased 
shall  have  occasion  to  assign  or  transfer  any  debt  or  debts  due 
to  the  deceased,  or  any  chattels  real,  or  other  personal  effi^cts, 
whereof  or  whereto  the  deceased  was  possessed  or  entitled,  and 
shall  allege  that  the  same  respectively  was  or  were  due  to  or 
vested  in  the  deceased,  either  wholly  or  partially,  as  a  trustee, 
it  shall  be  lawful  for  the  person  or  persons,  to  whom  or  for 
whose  use  such  debt  or  debts,  chattels  real,  or  other  personal 
effects,  shall  be  proposed  to  be  assigned  or  transferred,  to  re- 
quire such  affidavit  or  affirmation  of  the  fact  as  hereinafter  is 
mentioned,  if  the  fact  shall  not  otherwise  satisfactorily  appear ; 
and  thereupon  to  accept  the  proposed  assignment  or  transfer, 
without  regard  to  the  amount  of  the  stamp  duty  on  the  probate 
of  the  will  of  the  deceased  or  the  letters  of  administration  of 
his  or  her  effects. 

Sect  S7.  That  upon  any  such  requisition  as  aforesaid  the  exe- 
cutor or  executors,  administrator  or  administrators  of  the  de- 
ceased, or  some  other  person  or  persons  to  whom  the  facts  shall 
be  known,  shall  make  a  special  affidavit  or  affirmation  of  the 
&cts  and  circumstances  of  the  case,  stating  the  property  in 
question,  and  that  the  deceased  had  not  any  beneficial  interest 
whatever  in  the  same,  or  no  other  beneficial  interest  therein  than 
shall  be  particularly  mentioned  and  set  forth  (as  the  case  may 
be)  in  trust  for  some  other  person  or  persons,  whose  name  or 
names,  or  other  sufficient  description,  shall  be  specified  in  such 
affidavit  or  affirmation,  or  for  such  purposes  as  shall  be  spe* 
eified  therein ;  and  that  the  beneficial  interest  of  the  deceased,  if 
any,  in  the  property  in  question,  doth  not  exceed  a  certain  value 


535  APPENDIX. 

to  be  therein  also  specified,  according  to  the  best  estimate  that 
can  be  made  thereof,  if  reversionary  or  contingent,  and  that  the 
amount  or  value  of  the  estate,  for  virhich  the  stamp  duty  was 
paid  on  the  probate  of  the  will  of  the  deceased,  or  on  the 
letters  of  administration  of  his  or  her  effects,  is  sufficient  to  in- 
[536]  dude  and  cover  such  beneficial  interest  of  the  deceased, 
as  well  as  the  rest  of  the  personal  estate,  whereof  or  whereto 
the  deceased  was  beneficially  possessed  or  entitled,  and  for 
which  such  probate  or  letters  of  administration  shall  have  been 
granted,  as  &r  as  the  same  have  come  to  the  knowledge  of  such 
executor  or  executors,  administrator  or  administrators;  and 
where  the  affidavit  or  affirmation  of  the  £icts  and  circumstances 
of  the  trusts  shall  be  made  by  any  other  person  than  the  exe- 
cutor or  executors,  administrator  or  administrators  of  the  de- 
ceased, such  executor  or  executors,  administrator  or  adminis- 
trators, shall  make  affidavit  or  affirmation,  that  the  same  are  true 
to  the  best  of  his,  her,  or  their  knowledge,  and  that  the  property 
in  question  is  intended  to  be  applied  and  disposed  of  accord- 
ingly ;  which  affidavits  or  affirmations  shall  be  sworn  or  made 
before  a  Master  in  Chancery,  ordinary  or  extraordinary,  (who 
is  hereby  authorized  to  take  the  same,  and  administer  the 
proper  oath  or  affirmation  for  that  purpose,)  and  shall  be  deli- 
vered to  the  party  or  parties  requiring  the  same,  and  shall  be 
sufficient  to  indemnify  and  protect  the  party  or  parties  acting 
upon  the  faith  thereof;  and  if  any  person  or  persons  making 
any  such  affidavit  or  affirmation  as  aforesaid,  shall  knowingly 
and  wilfully  make  false  oath  or  affirmation,  of  or  concerning 
any  of  the  matters  to  be  therein  specified  and  set  forth,  every 
person  so  offending,  and  being  thereof  lawfully  convicted,  shall 
be  subject  and  liable  to  such  pains  and  penalties  as  by  any  law 
now  in  force  persons  convicted  of  wilful  and  corrupt  perjury 
are  subject  and  liable  to. 

By  Sect*  4S.  Commissioners  are  authorized  to  remit  penalties 
incurred  before  the  passing  of  this  Act,  by  non-payment  of  the 
duty  on  legacies,  if  the  duty  in  arrear  shall  be  paid  on  or  before 
31st  January  1809. 

Sect.  44.  That  in  all  cases  not  provided  for  by  the  preceding 
clause,  where  any  receipt  or  discharge  given  for  any  legacy,  or 
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for  the  residue,  or  any  share  of  the  residue  of  any  personal 
estate,  which  shall  have  been  given  by  will  or  other  testa- 
mentary instrument,  or  have  devolved  to  any  person  or  persons 
[537]  upon  intestacy,  shall  be  brought  to  the  head  office,  to  be 
stamped  after  the  expiration  of  three  calendar  months  from  the 
date  thereof,  it  shall  be  lawful  for  the  said  commissioners  to 
cause  the  same  to  be  duly  stamped,  for  making  the  same  avail- 
able, on  payment  of  the  duty  which  shall  be  payable  in  respect 
thereof,  together  with  the  penalty  incurred  in  consequence  of 
the  same  not  having  been  brought  to  be  stamped  before  the 
expiration  of  such  three  calendar  months ;  and  where  any  such 
receipt  or  discharge  shall  have  been  signed  out  of  Ghreat  Britain, 
if  the  same  shall  be  brought  to  be  stamped  within  twenty-one 
days  after  its  being  received  in  Ghreat  Britain,  it  shall  be  lawful 
for  the  said  commissioners  to  remit  any  penalty  that  may  have 
been  incurred  thereon,  and  to  cause  the  same  to  be  duly  stamped 
on  payment  of  the  duty  payable  in  respect  thereof;  any  thing 
contained  in  any  former  act  or  acts  to  the  contrary  notwith- 
standing. 
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1  VICT.  Cap.  26. 


McamDg  of 
certain  words 
in  this  Act 


WUl: 


12Ctr.2,c.24. 


14&15Car.2. 
(I.) 


'^  Real  estate.* 


"  PeiMoal  ea- 
Ute." 


An  Act  for  the  Amendmenl  of  the  Laws  with   respect  to  WtUs 

[3rd  July,  1837.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  that  the  words  and  expressions  hereinafter 
mentioned,  which  in  their  ordinary  signification  have  a  more 
confined  or  a  different  meaning,  shall  in  this  Act,  except  where 
the  nature  of  the  provisions  or  context  of  the  Act  shall  exclude 
such  construction,  be  interpreted  as  follows :  (that  is  to  say,) 
the  word  '*  will"  shall  extend  to  a  testament,  and  to  a  codicil, 
and  to  an  appointment  by  will  or  by  writing  in  the  nature  of  a 
will  in  exercise  of  a  power,  and  also  to  a  disposition  by  will  and 
testament  or  devise  of  the  custody  and  tuition  of  any  child,  by 
virtue  of  an  Act  passed  in  the  twelfth  year  of  the  reign  of  King 
Charles  the  Second,  intituled  ''  An  Act  for  taking  away  the  Court 
of  Wards  and  Liveries,  and  Tenures  m  eapite  and  by  Knigfats 
Service,  and  Purveyance,  and  for  settling  a  Revenue  upon  His 
Majesty  in  lieu  thereof,"  or  by  virtue  of  an  Act  passed  in  the 
parliament  of  Ireland  in  the  fourteenth  and  fifteenth  years  of 
the  reign  of  King  Charles  the  Second,  intituled  "  An  Act  fi>r  tak- 
ing away  the  Couit  of  Wards  and  Liveries,  and  Tenures  m  copUe 
and  by  Knights  Service,"  and  to  any  other  testamentary  dis- 
position ;  and  the  words  "  real  estate"  shall  extend  to  manors, 
advowsons,  messuages,  lands,  tithes,  rents,  and  hereditaments, 
whether  freehold, .  customary  freehold,  tenant  right,  customary 
or  copyhold,  or  of  any  other  tenure,  and  whether  corporeal, 
incorporeal,  or  personal,  and  to  any  undivided  share  tliereo( 
and  to  any  estate,  right,  or  interest  (other  than  a  chattel  interest) 
therein ;  and  the  words  '*  personal  estate"  shall  extend  to  lease- 
hold estates  and  other  chattels  real,  and  also  to  monies,  shares 
of  Gbvemment  and  other  funds,  securities  for  money  (not  being 
real  estates),  debts,  choses  in  action,  rights,  credits,  goods,  and 
all  other  property  whatsoever  which  by  law  devolves  upon  the 
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executor  or  administrator,  and  to  any  share  or  interest  fiherein ; 

and  every  word  importing  the  singular  number  only  shall  extend   >fumber : 

and  be  applied  to  several  persons  or  things  as  well  as  one  penon 

or  thing;  and  every  word  importing  themasculinegenderonly  shall  Gender. 

extend  and  be  applied  to  a  female  as  weQ  as  a  male. 

II.  And  be  it  further  enacted,  that  an  Act  passed  in  the  thirty-   Repeal  of  the 
second  year  of  the  reign  of  King  Henry  the  Eighth,  intituled  32H.  8?c!l/ 
"  The  Act  of  Wills,  Wards,  and  Primer  Seisins,  whereby  a  Man  and  M&a's  ' 
may  devise  Two  Parts  of  his  Land ;"  and  also  an  Act  passed  in      *  *  ^*  * 
the  thirty-fourth  and  thirty-fifth  years  of  the  reign  of  the  said 
King  Henry  the  Eighth,  intituled  "  The  Bill   concerning  the 
Explanation  of  Wills ;"  and  also  an  Act  passed  in  the  parliament 
(^Ireland,  in  the  tenth  year  of  the  reign  of  King  Charles  the  seflB.Tc.'2 
Furst,  intituled  *'  An  Act  how  Lands,  Tenements,  etc.  may  be  (I). 
disposed  by  Will  or  otherwise,  and  concerning  Wards  and  Primer 
Seiains ;"  and  also  so  much  of  an  Act  passed  in  the  twenty-ninth   |g  '^o'  21  & 
year  of  the  reign  of  King  Charles  the  Second,  intituled  *^  An  Act  22  of  the  Sta- 
for  Prevention  of  Frauds  and  Peijuries,''  and  of  an  Act  passed  in  ^^car.2  c?3  • 
the  Parliament  of  Ireland  in  the  seventh  year  of  the  reign  of  7  W.  3,  c.  12, 
King  William  the  Third,  intituled  "An  Act  for  Prevention  of  ^''^ 
Frauds  and  Peijuries,"  as  relates  to  devises  or  bequests  of  lands 
or  tenements,  or  to  the  revocation  or  alteration  of  any  devise 
in  writing  of  any  lands,  tenements,  or  hereditaments,  or  any 
clause  thereof^  or  to  the  devise  of  any  estate  pur  autre  vte,  or  to 
any  such  estate  being  assets,  or  to  nuncupative  wills,  or  to  the 
repeal,  altering,  or  changing  of  any  will  in  writing  concerning 
any  goods  or  chattels  or  personal  estate,  or  any  clause,  devise, 
or  bequest  therein ;  and  also  so  much  of  an  Act  passed  in  the  ^^^  14  ^f 
fimrth  and  fifth  years  of  the  reign  of  Queen  Anne,  intituled  *'  An  ^  &  6  Aon. 
Act  for  the  Amendment  of  the  Law  and  the  better  Advancement 
of  Justice,"  and  of  an  Act  passed  in  the  parliament  of  Ireland 
in  the  sixth  year  of  the  reign  of  Queen  Anne,  intituled  "An   6  Add.  c.  10 
Act  for  the  Amendment  of  the  Law  and  the  (letter  Advancement  (I.) 
of  Justice,"  as  relates  to  witnesses  to  nuncupative  wills;  and  sec.9ofl4 
also  BO  much  of  an  Act  passed  in  the  fourteenth  year  of  the  reign  G*  ^»  c>  20. 
of  King  George  the  Second,  intituled  **  An  Act  to  amend  the 
Law  concerning  Common  Recoveries,  and  to  explain  and  amend 
an  Act  made  in  the  Twenty-ninth  Year  of  the  Reign  of  King 
Charles  the  Second,  intituled  '  An  Act  for  Prevention  of  Frauds 
and  Perjuries,' "  as  relates  to  estates  pur  autre  vie ;  and  also  an 
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25  G.  2,  c.  6,     act  passed  in  the  twenty-fifth  year  of  the  reign  of  King  Geofge 
(f "«P* ^^      the  Second,  intituled  "  An  Act  for  avoiding  and  putting  an  end 
to  certain  Doubts  and  Questions  relating  to  the  Attestation  of 
Wills  and  Codicils  oonoeniing  Real   Estates  in   that  part  of 
Great  Britain  called  England^  and  in  his  Majesties  Colonies  and 
Plantations  in  America,"  except  so  far  as  relates  to  His  Majesty's 
25G.  2,  c.  II,  Colonies  and  Plantations  in  America ;  and  also  an  Act  passed 
^''^  in  the  parliament  of  Ireland  in  the  same  twenty-fifth  year  of  the 

reign  of  King  Oeo^  the  Second,  intituled  "An  Act  for  the 
avoiding  and  putting  an  end  to  certain  Doubts  and  Questions 
relating  to  the  Attestations  of  Wills  and  Codicils  concerning 
650. 3,  c.  192.  Real  Estates ;"  and  also  an  Act  passed  in  the  fifty-fifth  year  of 
the  reign  of  King  George  the  Third,  intituled  '*  An  Act  to  remove 
certain  DifBculties  in  the  Disposition  of  Copyhold  Estates  by 
Will,*'  shall  be  and  the  same  are  hereby  repealed,  exc^t  so  far  as 
the  same  acts  or  any  of  them  respectively  relate  to  any  wills  or  es- 
tates pur  autre  pie  to  which  this  Act  does  not  extend. 
All  proporty  ^^^«    ^''^^   ^   ^^  ftuther    enacted,   that  it    shall   be   lawful 

may  be  dis«  for  every  person  to  devise,  bequeath,  or  dispose  of,  by  his 
£^  ^  ^  will  executed  in  manner  hereinafter  required,  all  real  estate 
and  all  personal  estate  which  he  shall  be  entitled  to,  either 
at  law  or  in  equity,  at  the  time  of  his  death,  and  which 
if  not  so  devised^  bequeathed,  or  disposed  of  would  devolve 
upon  the  heir-at-law,  or  customary  heir  of  him,  or,  if  he 
comprising  cus-  became  entitled   by  descent,  of  his  ancestor,  or  upon  his  ex- 

tomary  free-       ecutor  or    administrator ;    and    that  the  power  hereby    given 

bolus  and  copy-     .,,  _  „,  #.,  /. 

holds  without     B>^1   extend  to   all  real    estate    of   the  nature   of  customary 

sarrcnderand     freehold  or  tenant  right,   or  customary  or  copyhold,  notwith- 

before  admit-  ,.         ,         .  ,  ,       ,     , 

tance,  and         standmg  that  the  testator  may  not  have  surrendered  the  same 

also  such  of  to  the  use  of  his  will,  or  notwithstanding  that,  being  enti- 
not  DOW  be  de-  ^^  ^  ^^1^9  devisee,  or  otherwise  to  be  admitted  thereto,  he 
vi^d}  siijiii  not  have  been  admitted  thereto,  or  notwithstanding  that 

the  same,  in  consequence  of  the  want  of  a  custom  to  de- 
vise or  surrender  to  the  use  of  a  will  or  otherwise,  could  not 
at  law  have  been  disposed  of  by  will  if  this  Act  had  not 
been  made,  or  notwithstanding  that  the  same,  in  consequence  of 
there  being  a  custom  that  a  will  or  a  surrender  to  the  use  of  s 
will  should  continue  in  force  for  a  limited  time  only,  or  any 
other  special  custom,  could  not  have  been  disposed  of  by  wiD 
according  to  the  power  contained  in  this  Act,  if  this  Act  had  not 
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been  made;    and   also  to  estates  pur  autre  vie,  whether  there  Estates piir 

shall  or  shall  not  be  any  special  occupant  thereof,  and  whether  ^^^^^  ***• 

the  same  shall  be  fireehold,  customary  freehold,  tenant  right, 

customary  or  copyhold,  or  of  any  other  tenure,  and  whether  the 

same    shall   be  a  corporeal    or  an    incorporeal    hereditament 

and  also  to  all  contingent,  executory,   or  other  future  inter-  contiDgent   in- 

ests  in  any  real  or  personal  estate,  whether  the  testator  may  ^^^' 

or  may  not  be  ascertained  as  the  person  or  one  of  the  persons  in 

whom  the  same  respectively  may  become  vested,  and  whether  he 

may  be  entitled  thereto  under  the  instrument  by  which  the  same 

respectively  were  created  or   under  any  disposition  thereof  by 

deed  or  will ;  and  also  to  all  rights  of  entry  for  conditions  broken, 

and  other  rights  of  entry;  and  also  to  such  of  the  same  es-  rights  of  entry ; 

tates,  interests  and  rights  respectively,  and  other  real  and  per-  ac^mreJafter 

sonal  estate,  as  the  testator  may  be  entitled  to  at  the  time  of  his  execution  of 

death,  notwithstanding  that  he  may  become  entitled  to  the  same 

subsequently  to  the  execution  of  his  will. 

IV .  Provided  always,  and  be  it  further  enacted,  that  where  As  to  the  fees 
any  real  estate  of  the  nature  of  customary  freehold,  or  tenant  *°J  k"^^^ 
right,  or  customary  or  copyhold,  might,  by  the  custom  of  the  sees  of  custom- 
manor  of  which  the  same  is  holden,  have  been  surrendered  to  the  ?T[  ?'*^  ^^P^" 

hold  estates. 

use  of  a  will,  and  the  testator  shall  not  have  surrendered  the 
same  to  the  use  of  his  will,  no  person  entitled  or  claiming  to  be 
entitled  thereto  by  virtue  of  such  will  shall  be  entitled  to  be 
admitted,  except  upon  payment  of  all  such  stamp  duties,  fees, 
and  sums  of  money  as  would  have  been  lawfrdly  due  and  payable 
in  respect  of  the  surrendering  of  such  real  estate  to  the  use  of 
the  will,  or  in  respect  of  presenting,  registering,  or  enrolling  such 
suiiender,  if  the  same  real  estate  had  been  surrendered  to  the 
use  of  the  will  of  such  testator :  Provided  also,  that  where  the 
testator  was  entitled  to  have  been  admitted  to  such  real  estate, 
aad  might,  if  he  had  been  admitted  thereto,  have  surrendered  the 
same  to  the  use  of  his  will,  and  shall  not  have  been  admitted 
thereto,  no  person  entitled  or  claiming  to  be  entitled  to  such  real 
estate  in  consequence  of  such  wOl  shall  be  entitled  to  be  admitted 
to  the  same  real  estate  by  virtue  thereof,  except  on  payment  of 
all  such  stamp  duties,  fees,  fine,  and  sums  of  money  as  would 
have  been  lawfully  due  and  payable  in  respect  of  the  admittance 
of  such  testator  to  such  real  estate,  and  also  of  all  such  stamp 
duties,  fees,  and  sums  of  money  as  would  have  been  lawfully 

I  l2 
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due  and  payable  in  retfpect  of  sTirrendericg  sttcb  real  estate  to 
the  use  of  the  will,  or  of  presenting,  regiatering,  or  enroUiag 
such  surrender,  had  the  testator  been  duly  admitted  to  audi  real 
estate,  and  afterwards  surrendere^l  the  same  to  the  use  of  his  will; 
all  which  stamp  duties,  fees,  fine,  or  sums  of  money  due  as 
aforesaid  shall  be  paid  in  addition  to  the  stamp  duties,  fees,  fine, 
or  sums  of  money  due  or  payable  on  the  admittance  of  aiidi  per- 
son so  entitled  or  claiming  to  be  entitled  to  the  same  real  estate  as 
aforesaid. 
^'^I'orex.  V.  And  be  it  further  enacted,  that  when  any  real  eatate  of 

ofcuBtomary      ^^  nature  of  customary  freehold  or  tenant  right,  or  eustomaiy 
***^fcldH**K-  ^^  copyhold,  shall  be  disposed  of  by  will,  the  lord  of  thb  manor, 
^iMpd  on  the    o'  reputed  manor  of  which  such  real  estate  is  holden,  or  his 
Coaitrolb;       steward,  or  the  deputy  of  such  steward,  shall  cause  the  wiU  by 
which  such  disposition  shall  be  made,  or  so  much  thereof  as  shall 
contain  the  disposition  of  such  real  estate,  to  be  entered  on  the 
court  rolls  of  such  manor  or  reputed  manor;   and  when  any 
trusts  are  dedared  by  the  will  of  such  real  estate,  it  shall  not  be 
neooMHuy  to  enter  the  dedaration  of  such  trusts,  but  it  shall  be 
uMlthe  lord  to   Sufficient  to  state  in  the  entry  on  the  eourt  rolls  that  anch  real 

be  Mtided  to      estate  is  subject  to  the  trusts  dedared  by  sudi  will ;  and  when 

the  tame  6ne, 

&e.  when  such  uiy  >uch  real  estate  could  not  have  been  disposed  of  by  will  if 

•^^*'?"jj<*«  this  Act  had  not  been  made,  the  same  fine,  heriot,  dues,  duties, 
ts  he  would        uid  services  shall  be  paid  and  rendered  by  the  devisee  as  would 
^hri^'*'^*^  have  been  due  from  the  customary  hair  in  case  of  the  descoit  of 
of  deacent.        the  same  real  estate,  and  the  lord  shall  as  against  the  devisee  of 
such  estate  have  the  same  remedy  for  recovering  and  enforcing 
aueh  fine,  heriot,  dues,  duties,  and  services  as  he  is  now  entitled 
to  for  recovering  and  enforcing  the  same  firom  or  against  the  cus- 
tomary heir  in  case  of  a  descent. 
Estates  pur  ^'  ^^^  ^  ^^  further  enacted,  that  if  no  disposition  by  will 

4iutr§  vie.  shall  be  made  of  any  estate  pur  au^e  weoftL  freehold  nature, 

the  same  shall  be  duugeable  in  the  hands  of  the  heir,  if  it  shall 
come  to  him  by  reason  of  special  occupancy,  as  assets  by  descent, 
as  in  the  case  of  freehold  land  in  fee-simple ;  and  in  case  theie 
shall  be  no  special  occupant  of  any  estate  pmr  anOre  ffle,  whether 
freehold  or  customary  freehold,  tenant  right,  customary  or  copy- 
hold, or  of  any  other  tenure,  and  whether  a  corporeal  or  fncor- 
poreal  hereditament,  it  shall  go  to  the  executor  or  administrator  of 
the  party  that  had  the  estate  thereof  by  vurtue  of  the  grant ;    and 
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if  the  same  shall  come  to  the  executor  or  administrator  either 
by  reason  of  a  special  occupancy  or  by  yirtue  of  this  Act,  it 
shall  be  assets  in  his  hands,  and  shall  go  and  be  applied  and 
distributed  in  the  same  manner  as  the  personal  estate  of  the  tes- 
tator or  intestate. 

YII.  And  be  it  further  enacted,  that  no  will  made  by  any  person  fj^  ^\\\  (^^ 
under  the  age  of  twenty-one  years  shall  be  valid.  person  under 

YIII.  Provided  also,  and  be  it  further  enacted,  that  no  will  ^^  ^*  /^ 
made  by  any  married  woman  shall  be  valid,  except  such  a  will  covert,  except 
as  mig^t  have  been  made  by  a  mairied  woman  before  the  passing  **><^*>  «*  n^^ 
of  this  Act  oowbem«to. 

IX.  And  be  it  further  enacted,  that  no  will  shall  be  valid   Eveij  will  shall 

unless  it  shall  be  in  writing  and  executed  in  manner  herein-after  be  in  writing, 

aod  twned  by 
mentioned ;  (that  is  to  say,)  it  shall  be  signed  at  the  foot  or  end  the  tetintor  in 

thereof  by  the  testator,  or  by  some  other  person  in  his  presoice  ^  ^^^'^^^ 

and  by  his  direction ;    and  such  signature  shall  be  made  or  at  one  time. 

acknowledged  by  the  testator  in  the  presence  of  two  or  more 

witnesses  present  at  the  same  time,  and  such  witnesses  shall 

attest  and  shall  subscribe  the  will  in  the  presence  of  the  testator^ 

but  no  form  of  attestation  sluill  be  necessary. 

X.  And  be  it  further  enacted,  that  no  appointment  made  by  Appointments 
will  in  exercise  of  any  power,  shall  be  valid,  unless  the  same  be  ^y  ^^'^^.^ 
executed  in  manner  herein-before  required ;    and  every   will  other  wills, 
executed  in  manner  herein-before  required  shall,  so  fJEur  as  resr  ^^  ^  **  ^*'"^ 
pects  the  execution  and  attestation  thereof,  be  a  valid  execution  required  solem- 
of  a  power  of  appointment  by  will,  notwithstanding  it  shall  have  ^^  ^  ^^ 
been  expressly  required  that  a  will  made  in  exercise  of  such 

power  should  be  executed  with  some  additional  or  other  form  of 
execution  or  solemnity. 

XI.  Provided  always,  and  be  it  further  enacted,  that  any  SoMiersaMl 
soldier  being  in  actual  military  service,  or  any  mariner  or  seaman  »«riners'  wills 
being  at  sea,  may  dispose  of  his  pergonal  estate  as  he  might  have  ^*^^f^^* 
done  before  the  making  of  this  Act. 

XII.  And  be  it  further  enacted,  that  this  Act  shall  not  pre-  ^^,  ^^^  ^ 
judice  or  affect  any  of  the  provisions  contained  in  an  Act  passed  in  affect  certain 
the  eleventh  year  of  the  reign  of  his  Majesty  King  George  the  Fourth  (i^g^T^T  1 
and  the  first  year  of  the  reign  of  his  late  Majesty  ICing  William  VV.  4,  c.  20, 
the  Fourth,  intituled  *'  An  Act  to  amend  and  consoUdate  the  laws  ^j^^  ^^^^  *^ 
relating  to  the  pay  of  the  Royal  Navy,"  respecting  the  wills  of  officers  and 
petty  officers  and  seamen  in  the  roval  navy,  and  non-eommis-  ^n,^*"^ 
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sioned  officers  of  marines,  and  marines,  so  fBir  as  relates  to  their 

wages,  pay,  prize  money,  bounty  money,  and  allowances,  or 

other  monies  payable  in   respect  of  services  in  her  Majesty's 

navy. 

Publication  not       XIII.  And  be  it  further  enacted,  that  every  will  executed  in 

to  be  requisite,    manner  herein-before  required  shall  be  valid  without  any  other 

publication  thereof. 

Will  not  to  be        XIV .  And  be  it  further  enacted,  that  if  any  person  who  shall 

void  on  account  i^^test  the  execution  of  a  will  shall  at  the  time  of  the  executicm 
of  locompeten-     ,         „  .  «.  ,    ,     .  «         ,    .      , 

cy  of  attesting     thereof  or  at  any  time  afterwards  be  mcompetent  to  be  anmittiw 

witness.  ^  witness  to  prove  the  execution  thereof,  such  wiD  shall  not  on 

that  account  be  invalid. 
GiOs  to  an  at-         ^^'  ^^^  ^  ^^  further  enacted,  that  if  any  person  shall  attest 
testing  witness     the  execution  of  any  will  to  whom  or  to  whose  wife  or  husband 
any  beneficial  devise,  legacy,  estate,  interest,  gift,  or  appointment 
of  or  affecting  any  real  or  personal  estate  (other  than  and  except 
charges  and  directions  for  the  payment  of  any  debt  or  debts), 
shall  be  thereby  given  or  made,  such  devise,  legacy,  estate,  in- 
terest, gift,  or  appointment  shall,  so  far  only  as  concerns  such 
person  attesting  the  execution  of  such  will,  or  the  wife  or  husband 
of  such  person,  or  any  pexson  claiming  under  such  person  or 
wife  or  husband,  be  utterly  null  and  void,  and  such  person  so  at- 
testing shall  be  admitted  as  a  witness  to  prove  the  execution  of 
such  will,  or  to  prove  the  validity  or  invalidity  thereof^  notwith- 
standing such  devise,  legacy,  estate,  interest,  gift,  or  appointment 
mentioned  in  such  will. 
Creditor  attest-       XVI.  And  be  it  further  enacted,  that  in  case  by  any  will  any 
niftied  a  wit'      '^^^  ^^  personal  estate  shall  be  chained  with  any  debt  or  debts, 
^^^*  and  any  creditor,  or  the  wife  or  husband  of  any  creditor,  whose 

debt  is  so  charged,  shall  attest  the  execution  of  such  will,  such 
creditor  notwithstanding  such  charge  shall  be  admitted  a  witness 
to  prove  the  execution  of  such  will,  or  to  prove  the  validity  or 
invalidity  thereof. 
Executor  to  be       XYII.  And  be  it  further  enacted,  that  no  person  shall,  on 
admitted  a  wit-  account  of  his  being  an  executor  of  a  will,  be  incompetent  to  be 
admitted  a  witness  to  prove  the  execution  of  such  will,  or  a  wit- 
ness to  prove  the  validity  or  invalidity  thereof. 
AVill  to  be  re-  XVIII.  And  be  it  further  enacted,  that  every  will  made  by  a 

yokcti  by  mar-  man  or  woman  shall  be  revoked  by  his  or  her  marriage  (except 
^*^*  a  will  made  in  exercise  of  a  power  of  appointment,  when  the  real 
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or  personal  estate  thereby  appointed  would  not  in  default  of  such 
appointment  pass  to  his  or  her  heir,  customary  heir,  executor,  or 
administrator,  or  the  person  entitled  as  his  or  her  next  of  kin, 
under  the  statute  of  distributions). 

XIX.  And  be  it  further  enacted,  that  no  will  shall  be  revoked  ^q  ^jh  to  be 

by  any  presumptkm  of  an  intention  on  the  ground  of  an  alteration  revoked  by  pre- 
.      ,  sumption. 

in  circumstances. 

XX.  And  be  it  further  enacted,  that  no  will  or  codicil,  or  any  ^o  will  to  be 

part  thereof  shaU  be  revoked  otherwise  than  as  aforesaid,  or  by  revoked  but  by 

ftnolher  will  or 
another  wfll  or  codicil  executed  in  manner  herein-before  required,  codicil,  or  by  a 

or  by  some  writing  dedarine  an  intention  to  revoke  the  same,  writipg  exe- 
and  executed  m  the  manner  m  which  a  will  is  herem-before  ^in^  or  by  de- 
required  to  be  executed,  or  by  the  burning,  tearing,  or  otherwise  struction. 
deatroying  the  same  by  the  testator,  or  by  some  person  in  his 
presence,  and  by  his  direction,  with  the  intention  of  revoking  the 
same. 

XXI.  And  be  it  further  enacted,  that  no  obliteration,  inter-   j^^  alteration 
lineadon,  or  other  alteration  made  in  any  will  after  the  execution  in  a  will  shall 
thereof  shall  be  valid  or  have  any  effect,  except  so  &r  as  the  JjnJ'^^execSiSl 
words  or  effect  of  the  will  before  such  alteration  shall  not  be  as  a  will, 
apparent,  unless  such  alteration  shall  be  executed  in  like  manner 

as  hereinbefore  is  required  for  the  execution  of  the  will ;  but  the 
will,  with  such  alteration  as  part  thereof,  shall  be  deemed  to  be 
duly  executed  if  the  signature  of  the  testator  and  the  subscription 
of  the  witnesses  be  made  in  the  margin  or  on  some  other  part 
of  the  will  opposite  or  near  to  such  alteration,  or  at  the  foot  or  end 
of  or  opposite  to  a  memorandum  referring  to  sndb  alteration,  and 
written  at  the  end  or  some  other  part  of  the  will. 

XXII.  And  be  it  further  enacted,  that  no  will  or  codicil,  or  ..     ...       .   , 

'  '  No  wdl  revoked 

any  part  thereof,  which  shall  be  in  any  manner  revoked,  shall  to  be  revival 
be  revived  otherwise  than  by  the  re-execution  thereof,  or  by  a  Jy  ^^ution 
codicil  executed  in  manner  herein-before  required,  and  showing  or  a  codicil  to 
an  intention  to  revive  the  same ;  and  when  any  will  or  codicil   ^^^^^  *^* 
which  shall  be  partly  revoked,  and  afterwards  wholly  revoked, 
shall  be  revived,  such  revival  shall  not  extend  to  so  much  thereof  as 
shall  have  been  revoked  before  the  revocation  of  the  whole  thereof, 
unless  an  intention  to  the  contrary  shall  be  shown. 

XXIII.  And  be  it  further  enacted,  that  no  conveyance  or  ^  Revise  not  to 
other  act  made  or  done  subsequently  to  the  execution  of  a  will  be  rendered  in- 
of  or  relating  to  any  real  or  personal  estate  therein  comprised,  ^^^^  ^^  ^ 
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aay  subsequtot  except  an  Act  by  which  such  will  shall  be  revoked  as  afoiesaid, 
aet.  ^'  shall  prevent  the  operation  of  the  will  with  respect  to  sudi 

estate  or  interest  in  such  real  or  personal  estate  as  the  testator 
shall  have  power  to  dispose  of  by  wQl  at  the  tiine  of  his  death. 
Will  shall  be  XXIV.  And  be  it  farther  enacted,  that  every  will  shall  be 
s^k"froi^tha  ^^^^^>  ^^  reference  to  the  real  estate  and  personal  estatv 
dl^bofthe  comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been  execnted 
testator.  immediately  before  the  death  of  the  testator,  unless  a  contzaiy 

intention  shall  appear  by  the  will. 
AieMduarv  de-       XXV.  And  be  it  further  enacted,  that  unless  a  contrary  ia- 

vise  shall  in-      tention  shall  appear  by  the  will,  such  real  estate  or  interest  theiem 

elude  estates 

comprised  in      ^  shall  be  comprised  or  intended  to  be  comprised  in  any  devise  in 

lapsed  and  void  g^eh  will  contained,  which  shall  fidl  or  be  void  by  reason  of  the  death 
of  the  devisee  in  the  lifetime  of  the  testator,  or  by  reason  of  such  de- 
vise beingcontrary  tolaw  or  otherwise  incapableof  taking  effect, sliaU 
be  included  in  the  residuary  devise  (if  any)  contained  in  such  will. 
A  general  de-         XXVI.  And  be  it  further  enacted,  that  a  devise  of  the  land  of 
viM  of  the  tes-  the  testator,  or  of  the  land  of  the  testator  in  any  place  or  in  the 
shall  ioclude      occupation  of  any  person  mentioned  in  his  will,  or  otherwise 
copyhold  and     described  in  a  general  manner,  toid  any  other  general  devise  whidi 
well  as  freehold  ^^uld  describe  a  customary,  copyhold,  or  leasehold  estate,  if  the 
lands.  testator  had  no  freehold  estate  which  could  be  described  by  it, 

shall  be  construed  to  include  the  customaiy,  copyhold,  and  lease- 
hold estates  of  the  testator,  or  his  customary,  copyhold,  and 
leasehold  estates,  or  any  of  them,  to  which  such  description  shaU 
extend^  as  the  case  may  be,  as  well  as  freehold  estates,  unless 
a  contrary  intention  shall  appear  by  the  wilL 
A  general  gia         XXVII.  And  be  it  further  enacted,  that  a  general  devise  of  the 

shall  include       j^  ^^^^^    f  ^    testator,  or  of  the  real  estate  of  the  testates  in 

estates  over 

which  the  tes-     any  place  or  in  the  occupation  of  any  person  mentioned  in  hb 

tator  has  a  ^y  q,  othervnse  described  in  a  general  manner,  shall  be  con- 

general  power  ,.,  ,  •.,. 

of  appomtment.  strued  to  include  any  real  estate,  or  any  real  estate  to  which  sodi 

description  shall  extend  (as  the  case  may  be),  whidi  he  may 

have  power  to  appoint  in  any  manner  he  may  think  pn^er,  and 

shall  operate  as  an  execution  of  such  power,  unless  a  contmy 

intention  shall  appear  by  the  will ;  and  in  like  manner  a  bequest 

of  the  personal  estate  of  the  testator,  or  any  bequest  of  personal 

property  described  in  a  general  manner,  shaU  be  construed  to 

include  any  personal  estate,  or  any  personal  estate  to  which  sudi 

description  shall  extend  (as  the  case  may  be),  which  he  may  hare 
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poorer  to  appoint  in  any  manner  he  may  think  proper,  and  shall 
operate  as  an  execution  of  such  power,  unless  a  contrary  intention 
shall  appear  hy  the  will. 

XXVIII.  And  be  it  further  enacted,  that  where  any  real  estate   A  devise  with- 
ahall  be  devised  to  any  person  without  any  words  of  limitation,  of  Hmitotion 
such  devise  shall  be  constmed  to  pass  the  fee-simple,  or  other  the  shall  be  con- 
whole  estate  or  interest  which  the  testator  had  power  to  dispose  ^^f^^^  ^^" 
of  by  wiU  in  such  real  estate,  unless  a  contrary  intention  shall 

appear  by  the  will. 

XXIX.  And  be  it  further  enacted,  that  in  any  devise  or  be-  The  words  "die 
quest  of  real  or  personal  estate  the  words  "  die  without  issue,"  o^l^f^fe  JtuJoit 
or  ''die  without  leaving  issue,"  or  "have  no  issue,"  or  any  leaving if«ue,** 
other  words  which  may  import  either  a  want  or  fiulure  of  issue  2Lie*'*^hall  be 
of  any  person  in  his  lifetime,  or  at  the  time  of  his  death,  or  an  construed  to 
indefinite  fiulure  of  his  issue,  shall  be  construed  to  mean  a  want  ^^^^nTbg 
or  fiiilure  of  issue  in  the  lifetime  or  at  the  time  of  the  death  of  at  the  death. 
such  person,  and  not  an  indefinite  fiiilure  of  his  issue,  unless  a 

ooBtnury  intention  shall  appear  by  the  will,  by  reason  of  such 
person  having  a  prior  estate  tail,  or  of  a  preceding  gift,  being, 
without  any  implication  arising  from  such  words,  a  limitation  of 
an  estate  tail  to  such  person  or  issue,  or  otherwise :  Provided 
that  this  Act  shall  not  extend  to  cases  where  such  words  as 
aforesaid  import  if  no  issue  described  in  a  preceding  gift  shall 
be  bom,  or  if  there  shall  be  no  issue  who  shall  live  to  attain 
the  age  or  otherwise  answer  the  description  required  for  obtaining 
a  vested  estate  by  a  preceding  gift  to  such  issue. 

XXX.  And  be  it  further  enacted,  that  where  any  real  estate  No  devise  to 

(other  than  or  not  being  a  presentation  to  a  church)  shall  be  *"***«»  ®'  «««- 
\.,  or  ,,.,„,  ,    cntors,  eicept 

devised  to  any  trustee  or  executor,  such  devise  shall  be  construed  for  a  term  or  a 

to  pass  the  fee-simple  or  other  the  whole  estete  or  interest  which  ^'^"^***!i^? 

the  testator  had  power  to  dispose  of  by  will  in  such  real  estate,  pass  a  chauei 

unless  a  definite  term  of  years,  absolute  or  determinable,  or  an  ■i'^^'^* 

estate  of  freehQld,  shall  thereby  be  given  to  him  expressly  or  by 

implication. 

XXXI.  And  be  it  further  enacted,  that  where  any  real  estate  Trustees  under 
shall  be  devised  to  a  trustee,  without  any  express  limitation  of  devise,  where 
the  estate  to  be  taken  by  such  trustee,  and  the  beneficial  interest  ^^^  ^'^^  o'<^7 
in  such  real  estate,  or  in  the  surplus  rents  and  profits  thereof,  the  life  of  a  per- 
shall   not  be  given  to  any  person   for  life,  or   such  beneficial  son  bene6cially 
interest  shall  be  given  to  any  person  for  life,  but  the  purposes  to  take  the  feet* 
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of  the  trust  may  continue  beyond  the  life  of  such  persoD»  such 
deyise  shall  be  construed  to  vest  in  such  trustee  the  fee-simple, 
or  other  the  whole  legal  estate  which  the  testator  had  power  to  dis- 
pose of  by  will  in  such  real  estate,  and  not  an  estate  determinable 
when  the  purposes  of  the  trust  shall  be  satisfied. 
DevisM  of  es-  XXXII.  And  be  it  further  enacted,  that  where  any  person  to 
!!ofiiimA*^^^^  whom  any  real  estate  shall  be  devised  for  an  estate  tail  or  an 
estate  in  quad  entail  shall  die  in  the  lifetime  of  the  testator 
leaving  issue  who  would  be  inheritable  under  such  entail,  and 
any  such  issue  shall  be  living  at  the  time  of  the  death  of  the 
testator,  such  devise  shall  not  lapse,  but  shall  take  effect  as  if 
the  death  of  such  person  had  happened  immediately  after  the 
death  of  the  testator,  unless  a  contrary  intention  shall  appear  by 
the  will. 
Gifti  to  chil-  XXXIII.  And  be  it  further  enacted,  that  where  any  person 

dren  or  other     being  a  child  or  other  issue  of  the  testator  to  whom  any  real  or 
Sue  livi^K^a^*  personal  estate  shall  be  devised  or  bequeathed  for  any  estate  or 
the  tesutor's       interest  not  determinable  at  or  before  the  death  of  such  person 
W.  ^^""^^ '''''    ^^^  ^^  ^  ^^  lifetime  of  the  testator  leaving  issue,  and  any  sneh 
issue  of  such  person  shall  be  living  at  the  time  of  the  death  of 
the  testator,  such  devise  or  bequest  shall  not  lapse,  but  shaU  take 
effect  as  if  the  death  of  such  person  had  happened  immediately 
after  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will. 

.  .     . ,  XXXIV.  And  be  it  further  enacted,  that  this  Act  shall  not 

Act  not  to  ex-  ' 

tend  to  wills  extend  to  any  will  made  before  the  first  day  of  January  one 

1838  ^M*^  thousand  eight  hundred  and  thirty-eight,  and  that  every  will 

estates  pur  re«executed  or  republished,  or  revived  by  any  codicil,  shaU  tar 

"""^^iZmvL  ^®  purposes  of  this  Act  be  deemed  to  have  been  made  at  the 

die  before  time  at  which  the  same  shall  be  so  re-executed,  republished,  or 

1838 

revived ;  and  that  this  Act  shall  not  extend  to  any  estate  pmr 
autre  vie  of  any  person  who  shall  die  before  the  first  day  of  January 
one  thousand  eight  himdred  and  thirty-eight. 
Actnotto  ex-  XXXY.  And  be  it  further  enacted,  that  this  Act  shall  not  ex- 

tend to  Scot-      tend  to  Scotland. 

Act  mav  be  al-  XXXYI.  And  be  it  enacted,  that  this  Act  may  be  amended, 
tered  thn  »»•  altered,  or  repealed  by  any  act  or  acts  to  be  passed  in  this  present 
^'^^  session  of  parliament. 
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ABATEMENT— of  legacies,  339»  ^  teq, 
ABSENCE— beyond  sea,  93,  104. 
ACCOUNT— action  of,  by  executor,  433. 
stated,  162. 

promise  to  executor  thereupon — ^how  it  operates,  ib. 
bill  in  equity  against  executor  or  administrator,  for,  of 

assets,  72,  479. 
how  it  shall  be  taken  in  equity  between  surviving  partner 

and  the  representatives  of  the  deceased,  454. 
executor  not  admitting  assets,  bound  to,  in  equity,  though 

his  co-executor  admit  them,  486. 
on  a  bill  to,  by  infant  legatee  against  two  executors,  one 
of  whom  in  his  answer  denied  proving  the  will,  or  re- 
ceiving any  assets,  account  directed  against  both,  486. 
administrators  bound  to,  as  executors,  82,  96,  97. 
— in  the  spiritual  court,  at  the  suit  of  legatees,  or  par- 
ties in  distribution,  491,  494. 
proof  of,  by  executor,  492. 
how  controverted,  ib. 

executor  subject  to  the  penalties  of  perjury  if 
false,  ib, 
proof  of,  after  the  executor's  death,  %b, 

exhibited  by  the  administrator,  when  it  must  be 

sworn  to,  when  it  need  not,  493. 
not  conclusive  against  legatees,  or  parties  in  dis- 
tribution, who  are  absent,  494. 
citation  by  executor  or  administrator  of  lega- 
tees, or  parties  in  distribution,  on  passing 
his,  494. 
at  the  promotion  of  a  creditor^  495. 
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ACCOUNT,  proof  of-^cotUumed. 

creditor  not  pennitted  to  call  for  i^chers,  object  to  the 
account,  495. 
ACTION— See  Rbmbdibb. 
ADEMPTION— of  a  legacy,  329,  ^  seq. 
pro  tamio,  333. 

revocation  of  a  will  in  the  nature  of,  21. 
ADMINISTRATION— Origin  of,  80,  ei  <e«. 

of  husband's  right  to,  83,  84,  125,  242,  243,  373. 

how  controlled  or  varied,  85,  86,  218. 

where  the  grant  to  the  husband  is  necessary,  217. 

where  not,  ib, 

c^eronm,  68,  86* 

grant  of,  to  widow  or  next  of  kin,  86. 

of  part  to  widow  and  part  to  next  of  kin,  87. 

order  in  which  kindred  are  entitled  to,  90. 

half-blood  equally  admissible  to,  91. 

when  committed  to  feme  covert,  and  how,  ib. 

how  granted  if  wife  be  next  of  kin  and  a  minor, 

92. 
ceases  on  her  coming  of  age,  ib. 
who  incapable  of  taking,  93. 
person  incapaUe  of  being  an  executor,  ib. 
attainted  of  treason,  ib. 
of  felony,  i6, 
outlaw,  ib. 
prisoner,  ib, 
persons  beyond  sea,  ib. 
bankrupt,  ib. 

nom  con^^  mealif,  103,  122. 
feme  covert  competent  to  take,  94. 
alien  friend  competent  to  take,  ib. 

though  only  of  the  half-blood,  ib. 
analogy  of,  to  probate,  ib. 
privilege  of  granting  personal,  ib. 
a  party  generally  ino^iable  of  acting  before  grant 
of,  95. 

may  file  a  bill  in  Chancery  before,  ib. 
not  commence  an  action  at  law  be- 
fore, ib. 
penalty  for  acting  and  omitting  to  take  out  for 

six  months,  96. 
when  letters  of,  issue,  ib. 
oath  in  taking  out,  ib. 
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ADMINISTRA^TION-coiifimiai.  ^ 

bond  and  condition  thereof,  91,  97>  247,  248, 

370,  493. 
when  once  gnmted  not  to  be  committed  to  an- 
other during  the  life  of  grantee,  9S. 
special,  t&. 

cum  iestammio  amuwo,  43,  44,  65,  92,  98,  118, 
321,  372. 
not  granted  till  executor  renounces  or  fails  to 

appear,  93. 
or  if  several  executors,  till  they  all  renounce, 

or  fail  to  appear,  ib, 
grant  of  such  to  residuary  legatee  or  legatees, 

99, 117. 
dtarante  Mmoritate,  34,  100,  et  seq.  123,  124, 
357. 
in  a  restrictive  form,  404. 
effect  thereof,  405. 
when  it  shall  not  be  granted,  102. 
after  such  grant  of,  when  receiver  appointed, 

102,  103. 
when  it  ceases,  100, 101. 
if  granted  during  ihe  minority  of  several  in- 
fants, 101. 
old  distinction  between  such  grant  during  the 
minority  of  mfyxkt  executor,  and  during 
that  of  next  of  kin,  100. 
ordinary's  power  at  common  law  extended 
only  to  the  former  case,  124. 
pendente  Ute,  103. 

not  granted  till  a  plea  has  been  given  in  and 
admitted,  ib, 
receiver  not  appointed  after  such  grant,  103. 
during  incapacity,  ib, 
dmrmUe  abeentid,  70,  104. 
by  virtue  of  the  statute,  104,  105. 
when  it  ceases,  104.  ' 

to  a  creditor,  104,  122, 473. 

where  several  creditors  apply,  106. 
to  a  debtor,  128,  349. 
to  a  legatee,  105. 

to  such  person  as  the  ordinary  shall  approve,  ib, 
ordinary's  power  of  granting  administration  at 
common  law,  in  what  cases,  ib. 

may  in  such  cases  impose  terms  on 
grantee,  106. 
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ADMINISTRATION-*>fif«iiwrf. 

limited  in  regard  to  time,  106. 

to  property,  ift. 
not  to  be  twice  granted  in  respect  to  one  thing, 

ib. 
in  case  of  several  grants  of,  grantees  liable  to  be 

sued  as  one  person,  106, 107. 
on  condition,  107. 

to  appointee  of  the  crown,  of  the  effects  of  a 
bastard,  107, 386,  387. 
to  attorney,  108. 
grant  of,  in  a  foreign  court,  ib, 
of  the  efiects  of  seamen  and  marines,  109. 
on  death  of  administrator  or  executor  intestate, 

114. 
grant  of,  to  several,  survives,  114, 407. 
immediate,  115. 

on  death  of  executor  before  probate,  ib, 

of  next  of  kin  before  grant  of 

administration,  116. 

in  case  of  death  of  husband  before  he 

takes   out  administration   to   wife, 

116,224. 

on  death  of  executor,  residuary  legatee 

before  probate  intestate,  117»  118. 
on  leaving  a  will,  118. 
debaniBwm,  116,  124,349. 

on  death  of  executor  after  probate  in- 
testate, 118. 
on  death  of  feme  covert,  executrix,  118, 
242. 
and  residuary  legatee,  118. 
on  the  death  of  the  acting  executor, 
and  renunciation  of  the  survivor,  ib, 
or  such  survivor's  dying  intestate, 

118, 119. 
or  in  case  of  administration  during 
the  minority  of  the  executor  of 
an  executor,  119. 
as  well   de  boms  lum,  as  immediate,  may  be 

granted  to  residuary  legatee,  117. 
how  granted,  119. 

generally  by  writing  under  seal,  ib, 
may  be  by  mere  entry  in  the  registry 

of  the  spiritual  court,  ib, 
not  by  parol,  ib. 
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ADMINISTRATION— how  granted— «Mi/ii*rf. 

in  the  grant  the  style  of  jurisdiction,  as 
well  as  name  of  the  ordinary  to  be 
inserted,  120. 
a  party  may  refuse  accepting,  t6. 
when  void,  46,  120. 
when  voidable,  121. 
of  repealing  the  grant  of,  122. 

in  what  cases,  44,  122,  125. 
in  what  not,  123,  124, 125, 126. 
temporal  courts,  to  judge  of  the  cause  of,  123. 
of  repealing  for  want  of  form,  125. 
effect  of,  ib, 
or  quia  improvide,  ib. 
or  on  account  of  abuse,  125, 126. 
effect  of  a  second  grant  of,  before  repeal  of  first, 

126. 
of  prohibition  when  ordinary  is  proceeding  to 
repeal. 

in  what  cases,  127. 
in  what  not,  ib, 
how  repeal  of,  affecto  mesne  acto,  when  the  grant 
was  void,  127,  128. 
or  voidable,  129>  297. 
voidable  in  case  of  a  suit  by  citation  or  appeal, 

129,  130,  131. 
pa3rment  of  debt  to  an  administrator  under 
grant  of,  void  or  voidable,  good,  130. 
effect  of  grant  of,  to  executor  de  son  tort,  367- 

though  only  pendente  Ute,  368. 
special,  ceasing,  effect  of,  pending  an  action 
against  the  administrator,  407. 
after  judgment  obtained  against  such  ad- 
ministrator, ib. 
bond  creditor,  as  well  as  next  of  kin,  entitled  to 
an  asdgnment  of  the  administration  bond  from 
the  ordinary,  495, 496. 

what  breach  he  may  shew,  496. 
what  not,  ib. 
ADMINISTRATOR— derives  his  authority  from  the  ordinary,  95, 
100,101, 114,  131. 
interest  of,  133,  241. 
when  it  veste,  133. 
of  special,  241. 
of  a  married  woman,  ib. 
of  joint,  243. 
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ADMINISTRATORS— of  }omt--c<miinued, 
sarvives^  114,  243,408. 
of  de  boms  non,  343. 
powers  of,  369,  447* 
office  of,  bow  far  the  same  as  that  of  an  execator, 

369. 
bound  to  account  as  an  executor,  82,  96,  97. 
actions  by,  157,  431. 
suits  in  equity  by,  454. 
actions  against,  458,  474. 
suits  in  equity  against,  479. 

in  the  ecclesiastical  court  against,  489- 
powers  of  limited,  404. 

actions  by,  349,  405,  447, 448. 
actions  against,  474. 

where  pending  the  action,  the 
administration  determines, 
407. 
after  judgment,  ib. 
powers  of  daranie  minoritate,  as  distinguished  from 

executor  dimmte  ndnoritate,  406. 
where  he  administers  in  part,  and  delivers  to  the 
executor  on  his  coming  of  age  all  the  residue,  475. 
of  his  keeping  the  goods  after  executor  comes  of 

age,  103,  474,  475. 
actions  by,  445. 
actions  against,  474. 
powers  of  durante  abseiUidf  406. 
of  pendente  Kte,  ib, 
of  joint,  114,407,408. 

not  distinguishable  from  those  of  co- 
executors,  407,  408. 
actions  by,  448. 
actions  against,  471- 
death  of,  114. 
(ie^oniff  noil,  117,349,448. 
actions  by,  448. 
actions  against,  474. 
ADVANCEMENT-of  a  child,  329,  371,  376,  etseq.  381. 
pro  tanto,  377,  379. 
what  shall  not  be,  380,  381,  396. 
by  the  custom  of  London,  393,  et  seq. 
must  arise  exclusively  from  the  personal  estate, 

396. 
not  restricted  to  a  provision  made  on  marriage, 
or  in  pursuance  of  a  marriage  agreement,  397- 
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ADVANCEMENT— of  a  cluld—contimiecL 

by  the  custom  of  York,  400. 
may  arise  out  of  real  estate,  401. 
See  Distribution. 
ADVOWSON— in  gross  or  in  fee,  189,  190. 

term  for  years  in,  139, 151, 161, 437. 
after  an  aroidance,  151, 189,  190,  216. 
purchase  for  son  of,  an  advancement,  376,  377. 
descended  to  the  heir  in  fee^imple,  real  assets,  409. 
AFFIDAVIT— of  executor  on  holding  to  bail,  438. 
AFFINITY,  386. 

AGENT— where  executor  embezzles  the  property.  427. 
ALIEN-willof,  13. 

executor  or  administrator,  34,  94. 
when  incapable  of  being,  ib. 
property  of,  in  our  funds,  387. 
ALLOWANCEn-executor  shall  have  no,  for  executing  the  office,  466. 

unless  directed  by  the  will,  ib. 
whether  a  legacy  be  left  to  him 

as  a  recompence  or  not,  ib, 
but  in  what  special  cases  en- 
titled to  a  commission,  457. 
AMERCEMENTS— in  the  king's  courts  of  record,  260. 

in  the  king's  courts  baron,  ib. 
ANNEXATION— of  codicU  to  a  will,  31. 
ANNUITY— a  chattel  interest,  178,  200. 
apportionment  of,  208. 
generally  descendible  to  the  heir,  178,  200,  203. 

when  not,  178. 
personal,  303. 
charged  on  lands,  305. 
out  of  a  parsonage,  55. 
grant  by  the  crown  of,  out  of  the  four  and  half  per  cent, 

Barbadoes  duty,  with  collateral  security,  200. 
to  commence  after  father's  death  an  advancement,  377. 
remedy  in  equity  to  secure  the  payment  of,  482. 
ANNUM,  diem,  et  vastwn,  144, 190. 
ANVILS,  197. 

APPEAL— in  regard  to  probate,  73. 
to  administration,  95. 
probate  suspended  by,  73,  129. 
administration  suspended  by,  131. 
where  probate  is  affirmed  on,  75. 

revoked  on,  75, 78,  131. 
administration  revoked  on,  129. 
APPOINTMENT— of  wife  in  the  nature  of  a  wiU,  85. 

K   K 
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APPOINTMENT— cofi/tnittfrf. 

of  the  crown  of  the  effects  of  a  bastard,  107> 
108. 
APPORTIONMENT— of  renty  dividends,  and  annuities,  in  fayour 

of  executors  of  tenant  for  life,  208,  436. 
APPRAISEMENT— of  deceased's  effects,  250,  251. 

commission  of,  73,  252,  253. 
APPRENTICE— executor  has  no  interest  in  an,  152. 
hov  far  executor  bound  to  maintain,  476. 
distinction  between  coTenant  to  maintain,  and  cove- 
nant to  instruct  an,  ib, 
justices  of  the  peace  have  no  authority  to  order  an  exe- 
cutor to  maintain  an,  ib. 
by  the  custom  of  London  executor  bound  to  put  the,  to 
another  master  of  the  same  trade,  ib. 
APPRENTICE  FEE— no  advancement,  380. 

no  advancement  by  the  custom  of  London,  396. 
APPRENTICE  parish  regulations — executor  bound   to  observe  in 

regard  to,  476. 
ARBITRATION— submission  to,  by  executor,  425. 
ARREST — ^by  an  executor  before  probate,  48. 
executor  in  general  not  liable  to,  467. 
in  what  cases  he  is,  ib. 
ARTICHOKES,  150. 

ARTIFICERS,  British,  going  abroad — ^when  incapable  of  making  a 
will,  13. 
of  being  executors,  36. 
of  any  legacy,  300. 
ASSENT,  306, 345. 
ASSETS— definition  of,  137. 
what  are, 

term  of  years  devised  for  payment  of  debts,  140. 
leases,  ib. 

though  executor  assent  to  the  devise  of  them, 

ib. 
estate  |Mir  amier  vie,  40. 
value  of   lease  beyond  the  rent,  141,    166, 

239. 
reversion  of  a  term,  141. 
new  lease  granted  to  executor,  ib. 
executor  chargeable  for  a  term  as,  where  he 
purchases  the  reversion  in  fee,  ib. 
lease  surrendered  by  executor,  142. 
land  devised  to  an  executor  for  a  term  for  payment 
of  debts,  where,  during  the  term,  the  fee  descends 
on  him,  ib. 
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term  which  a  feme  covert  has  as  executrix,  where 
husband  purchases  the    reversion,    though    ex- 
tinct as  to  her  yet,  in  respect  to  a  stranger,  142. 
estate  in  fee  in  the  plantations  as  to  creditors,  4l6» 
417. 
,    leas^  granted  to  executor  pursuant  to  covenant,  with 
the  testator,  144,160. 
rent  in  arrear  at  the  testator's  death,  146. 
debt  or  damages  recovered  at  law,  157, 158,  159, 160, 

161»  201. 
money  recovered  by  decree  in  equity,  160,  l6l. 
goods  taken  out  of  executor's  possession,  153. 
goods  delivered  to  executor  pursuant  to  contract  with 

the  testator,  160. 
chattels  resulting  to  executor  on  nou'-performance  of 

the  condition  on  which  they  were  granted,  164. 
testator's  chattels  redeemed  out  of  pawn  with  his 
money,  ib, 
if  redeemed  with  executor's  money,  the  surplus, 
126. 
a  remainder,  164. 
arising  by  increase,  166. 
profits  of  lands  demised^  ib. 

lease  granted  by  a  copyholder  for  one  year  only,  180. 
promissory  note  given  to  testator's  wife,  228. 
money  deposited  by  her  to  be  kept  for  her  separate 

use,  229. 
when  debt  due  from  executor  shall  be,  349,  350. 
what  not 

term  raised  for  a  particular  purpose  not,  142,  143. 
lease  on  condition  not,  where  condition  is  broken 

before  the  lessee's  death,  143. 
trust  of  ft  term  not,  ib. 
bond  assigned  by  testator  not,  118. 
goods  bailed  for  a  particular  purpose  not,  154. 
goodtf  distrained  not,  ib. 

debt  or  damages   recovered  by  testator  not  till  le- 
vied or  reduced  into  possession,  or  released  by 
executor,  161, 162. 
if  recovered  by  executor  they  are  assets  im> 
mediately,  162. 
presentation  where  the  grantee  of  the  next  pre- 
sentation dies  after  the  church  becomes  void,  and 
before  presentation,  not,  240* 
kk2 
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money  by  marriage  agreement  articled  to  be  in- 
vested in  land  and  settled,  not,  416. 
copyhold  estates  not,  either  in  the  hands  of  heir  or 
devisee,  411,412. 
no   measure  of  justice  between  the  heir  and  executor  of 

mortgagee,  184,  186. 
application  of,  258. 

where  originally  deficient,   and  where   they  afterwards  be- 
come so  by  misapplication,  341. 
when  aliened  by  executor  cannot  be  followed  by  a  creditor 
at  law,  256. 

and  in  equity  only  on  voluntary  alienations  by  fraud,  257. 
proof  of,  464. 
admission  of,  executor  generally  bound  by,  482. 
express,  ib, 
implied,  464, 483. 

when  not,  ib, 
when  the  admission  is  waived,  483. 
where  executor  refers  to  arbitration  the  question  whether  he 

has  or  has  not,  465. 
judgment  of,  qwmdo  acciderint,  400. 

how  far  affected  by  the  assignment  of  commissioiiera  of  bank- 
rupt, 488. 
bill  for  a  discovery  and  account  of,  in  what  cases,  480. 
legal  and  personal,  or  assets  enter  mains,  what,  409. 
legal  and  real,  or  assets  by  descent,  what,  409>  ei  uq. 
term  in  gross,  410, 
estate  per  outer  we  when  personal,  ib. 
real, 
lands  descended  to  the  heir  in  fee  simple,  409. 
advowson  so  descended,  ib, 
estate  per  ov^er  iTte  when  real,  410, 411. 
term  vested  in  trustee  to  attend  the  inheri- 
tance, 410,  427. 
lands  devised  by  tenant  in  fee  simple,  411. 

unless  for  payment  of  debts,  ib. 
or  for  raising  portions  for  younger  children, 
according    to    agreement    before    mar- 
riage, ib, 
estate  in  fee    in  our  American    plantations, 
416,417. 
equitable  what,  and  how  distinguished  from  legal,  412,  416. 
legal, 

trust  estate  descended  to  the  heir,  415, 
equity  of  redemption,  415,  416,  Semb. 
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equitable, 

estates  devised  to  an  executor  to  sell,  414,  Semb. 
estate  descended  to  the  heir  chaiged  with  the  pay- 
ment of  debts,  414. 
term  in  trust  to  attend  the  inheritance,  427. 
where  hmds  shall  be,  only  for  the  payment  of  debts,  416. 
only  for  the  payment  of  legacies,  ib, 
the  marshalling  of,  in  favour  of  creditors,  4  J  7,  420. 

where  the  debt  is  considered  as  the  personal 
debt  of  the  testator  himself,  and  a  colla- 
teral charge  on  the  real  estate,  418. 
where  the  charge  is  on  the  real  estate  prin- 
cipally, and  the  personal  security  is  only 
collateral,  ib, 
piiority  of  the  application  of  real,  when  the  personal  estate  is 

either  exempt  or  exhausted,  419' 
when,  shall  not  be  marshalled  in  favour  of  creditors,  421, 422. 
the  marshalling  of,  in  favour  of  legatees,  420. 

as  against  lands  descended,  ib. 

devised,  420,  421. 
if  legacy  be  given  out  of  real  and  personal 
estate,  payable  at  a  future  day,  and  legatee 
die  before,  422. 
in  favour  of  wife's  claim  to  paraphernalia  as 

against  real  assets  descended,  ib, 
devised,  422,  423. 
not  in  favour  of  a  charitable  bequest,  423. 
conversion  of  into  3  per  cents,,  319. 
ASSIGNEE— in  deed,  167,  168,  199. 
inlaw,  167,168. 

after  mesne  assignments,  169»  170. 
ASSIGNMENT— executor's  interest  by,  167, 170. 

by  executor  of  a  term  in  trust  to  attend  the  inheri- 
tance, 427. 
of  debt  to  the  king,  261. 

of  legacy  by  commissioners  of  bankrupt,  315, 321. 
of  administration  bond  by  the  ordinary,  495,  496. 
ATTAINT— writ  of,  169. 
ATTAINTED  person,  34,  93,  103, 134,  213. 
ATTAINDER— of  high  treason,  writ  of  error  to  reverse,  435. 

property  accruing  to  the  crown  by,  260. 
ATTESTATION— of  a  will,  2, 16. 

of  a  codicil,  6, 16. 
clause  of,  not  filled  up,  3. 
ATTORNEY— administration  granted  to,  108. 
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letter  of,  114,  221. 

executor  or  administrator  of,  need  not  deliver  a  bill  of 
ooets  before  suing  for  the  same,  441. 
AVOWRY — for  rent  as  incident  to  a  reversion  for  years  in  arrear  at 
the  testator's  death,  434, 435. 
accrued  due  after  it,  437. 
AUDITA  QUERELA,  128,  131,  132,  159,  260,  268. 
AUDITORS  where  the  king  is  executor,  33. 
AUNT,  91,  385. 

AWARD— executor  entitled  to  the  benefit  of,  168. 
executor's  submission  to,  425,  465. 
where  he  personally  engages  to  perform,  465. 
where  there  is  a  reference  of  the  question  whether  he  has 

or  has  not  assets,  ifr. 
how  fieu-  he  is  concluded  by  an,  he  has  submitted  to,  ib, 
may  be  attached  for  non-performance  of,  ib. 
money  due  to  him  by,  not  subject  to  foreign  attach- 
ment, 479, 


B. 

BAIL— executor  may  hold  to,  438. 

executor  in  general  not  held  to,  467. 
in  what  cases  he  may  be,  ib, 
BAIL-BOND — action   by  executor  of  assignee  of,   158,  l6l,  432, 

438. 
BANK — the  registering  of  probate  at  the,  255,  256. 
transfer  of  stock  at  the,  256. 

of  stock  specifically  bequeathed,  ib. 
subject  to  action  on  refusal  to  make  a  transfer,  ib. 
BANK  NOTES,  234,  235. 
BANKER'S  CHECKS,  235. 
BANKRUPT— next  of  kin,  93,  103,  104. 

executor,  120,  486,  487,  488. 

commissioners  of,  cannot  seize  the  effects 

of  testator,  134,  488. 
devastavit  may  be  proved  under  a  commis- 
sion of,  429>  488. 
legatee,  315,  321. 
receiver    appointed  in  case   an   executor  becomes, 

488. 
executor  carrying  on  trade  pursuant  to  directions  in 

the  wiD  may  be  a,  486. 
executor  defendant  at  law,  467. 
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and  another  person  both  churning  to  be  exe> 
cutor  of  a  creditor  of  the  bankrupt,  order 
of  the  court  thereupon,  488. 
an  executor  may  prore  a  debt  under  a  commission 

of,  452. 
commission  of,  of  testator  superseded,  ib, 
an  executor  of,  incapable  of  taking  out  a  commission 

of  bankrupt  for  a  debt  due  to  the  testator,  ib. 
certificate  of,  an  executor  may  sign,  452. 

where  bankrupt  was  petitioning  creditor's 
executor,  chose  himself   assignee,    and 
signed  his  own  certificate,  452,  453. 
certificate  of,  cannot  be  signed  by  executor  as  such, 

and  also  in  his  own  right,  453. 
estate  of,  paying  ten  shillings  in  the  pound,  his  exe- 
cutor entitled  to  the  allowance,  ib. 
BARGAIN  and  sale  without  enrolment  no  revocation  of  a  will,  20. 
BASTARD,  107,  386,  387. 
BEDS  fastened  to  the  ceiUng,  198. 
BEES,  148, 149,  193. 

BENEFICE — purchase  for  a  son  of  a,  an  advancement,  376. 
BIRDS,  147. 

BILL  OF  EXCHANGE,  235,  285,  286. 
interest  on,  287.  * 
indorsed  to  executor,  438. 
BISHOP,  201. 

probate  of  the  will  of,  53,  67. 
grant  of  administration  of  the  effects  of,  94. 
BONA  NOTABALIA,  51,  et  seq.  76,  94,  121,  122. 

peritura,  96,  247,  404,  427. 
BOND,  157,  216,  234,  252,  278,  281,  432,  437,  463. 
volimtary,  283. 

payable  in  preference  to  legacies,  ib. 
on  an  usurious  contract,  ib, 
ex  turpi  cauga,  283. 
joint  and  several,  283,  284. 
joint  only,  284. 

assignment  of,  by  testator,  154. 
bequeathed  to  a  feme  covert,  226. 
delivery  of,  by  one  of  two  executors  of  obligee  in  satisfaction 

of  his  own  debt,  360. 
in  spiritual  court  by  parties  in  distribution,  372. 
money  due  on,  taken  by  executor  not  subject  to  foreign  at- 
tachment, 478. 
loss  of  by  executor,  426. 
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interest  6n«  not  recoverable  beyond  the  penalty,  387- 
BOOK-DEBT,  ib. 

interest  on»  287. 
BOROUGH  ENGLISH  lands  not  to  be  brought  into  hotchpot,  381. 
BREWING  VESSELS,  198. 
BROTHER,  88,  89,  90,  384. 

of  the  half-blood,  91. 


C. 

CAROOME,  152. 

CARRIEIU-goods  delivered  to,  154. 
CARROTS,  150,  194. 
CATTLE,  147. 

young  of,  166. 
CAVEAT,  72,73,95, 123,  126,  127. 
against  seamen's  wills,  61. 
CERTIORARI,  264. 
CHAMBERLAIN  of  London,  202,  221. 

where  executor  must  give  security  to, 
to  account  upon  oath  for  an  out- 
standing debt,  254. 
CHARITY— legacy  to,  340. 

to  whom  payable  out  of  England,  321. 
CHATTELS— real,  139. 

personal,  146. 

changed  into  chattels  real,  156. 
and  vice  versa,  ib. 
CHILD,  posthumous,  374, 390. 
CHILDREN,  370. 

legal  representatives  of,  37 1»  373. 
children's  children,  370. 
CHIMNEY-PIECES,  197. 

CHOSE  IN  ACTION,  106,  157,  et  nq,  216,  431,  et  seq. 
CITATION— of  executor  to  prove  the  will,  43,  65,  93. 

of  widow  or  next  of  kin  to  contest  a  nuncupative 

will,  59. 
of  next  of  kin  to  accept  or  refuse  administration,  or 
shew  cause  why  it  should  not  be  granted  to  a  cre- 
ditor, 104,  122. 
to  produce  an  inventory,  249- 
suit  by,  78,  129«  130,  131. 

by  executor,  or  legatees,  or  next  of  kin,  on  passing  his 
accounts  in  the  spiritual  court,  494. 
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CLOCK  CASES,  198. 
CLOVER,  149,  160. 
COAT  ARMOUR,  199. 
CODICIL— definition  of,  6. 
how  Bnnezed,  ib. 
relatiye  to  land,  6,  7. 

to  personal  estate,  ib. 
written,  57. 
nnncupatiye,  7.    , 

how  far  it  operates,  i^. 
reTOcation  of  will  hy,  15. 
CO-EXECUTORS — ^take  a  residue  as  joint-tenants,  363. 
power  of,  selling  land,  t&. 

whether  it  may  or  may  not  be  ezer. 
cised  by  survivor  at  law,  it  shall  be 
enforced  in  equity,  ib. 
action  by,  446,  446. 
where  an  infant  is  co-executor,  446. 
regarded  as  one  person,  445,  446. 
CO-HEIRESSES  must  bring  advancement  out  of  personal  estate  into 

hotchpot,  379. 
COFFIN,  shroud,  &c.,  155. 
COLLAR  of  SS.,  199. 

COLLATERALS — among,  no  representation  admitted  after  intes- 
tate's brothers  and  sisters'  children,  372»  381,  382. 
COLLEGE— head  and  fellows  of,  201. 

of  physicians,  president  of,  202. 
COLLIGENDUM—gnnt  of  letters  ad,  43,  107. 
effect  thereof,  107. 

collecting  the  effects  by  executor,  254. 
person  appointed  by  court  of  equity  to  (;pl]ect, 

408. 
receiver  appointed  in  case  of  bankrupt  executor, 
488. 
COMMISSARY,  44,  66,  74. 

COMMISSION— to  bishop  or  archbishop  in  England,  65,  94. 
in  regard  to  seamen's  wills,  63. 
in  regard  to  administration  to  seamen.  111. 
of  appraisement,  73,  252,  253. 
of  review,  74. 

in  the  army,  purchase  for  son  of,  an  advancement, 
377. 
COMMONS,  139. 

CONDITION— interest  vested  in  executor  by,  164. 
CONSANGUINITY— lineal,  87. 

how  calculated,  87,  88,  382. 
collateral,  88. 
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how  calculated,  89,  90, 382. 
CONTINGENT  interests,  212,  213. 
CONTHIBUTION-MONEY,  221 . 
CONVERSION  of  assets  into  the  3  per  emUs.,  319. 
COPPERS,  197,  198. 
COPY— of  wiU,7l. 

of  probate,  77,  78. 
of  ledger-book,  78. 
COPYHOLD,  216. 

devise  of,  6. 

fine  for  admittance  to  a,  436. 
for  Kres,  179,  180. 
mortgage  of,  186, 187. 
rents,  executor  cannot  distrain  for,  452. 
COPYHOLDER,  lease  granted  by,  180. 

CORN,  GROWING,  152,  159,  194,  203,  204,  205,  206,  218,  219. 
CORNAGE— tenure  by,  191. 
CORODIES,  139. 
CORPORATION— aggregate,  33,  201. 

sole,  33,  201,202. 
COSTS — in  what  actions  executor  plaintiff  at  law  shall  not  pay,  439. 
not  generally  on  a  discontinuance,  440, 441. 
nor  for  not  proceeding  to  trial  according  to  notice,  ib. 
nor  on  a  judgment  as  in  case  of  a  nonsuit,  440. 
in  what  actions  executor  plaintiff  at  law  shall  pay,  439,  440. 
when  on  a  writ  of  error,  440. 
on  a  judgment  of  non^os.  ib.  ^ 

when  on  a  discontinuance,  ib, 

when  for  not  proceeding  to  trial  according  to  notice,  ib. 
effect  of  defendant's  paying  money  into  court  in  an  action 

by  an  executor  in  regard  to  the  costs,  ib. 
executor  or  administrator  of  an  attorney  need  not  deliver  a 

bill  of,  before  commencing  an  action  for,  441. 
the  bill  in  that  case  not  taxed  in  C.  B.  ib. 
the  bill  in  that  case  may  be  taxed  in  B.  R.,  441. 

on  above  a  sixth  part  of  such  bill  being  taken  off 
executor  not  liable  to  the  costs,  ib. 
defendant  executor  when  liable  to,  at  law,  467,  468. 
when  not,  468. 

when  bankrupt  executor,  defendant  not 
discharged  by  his  certificate  from,  ib. 
when  liable  to  in  equity,  483. 
when  not,  ib. 
executor  entitled  to,  in  the  spiritual  court,  496. 
when  party  praying  an  account  in  that  court  liable  to,  ib. 
COVENANT,  278,  284,  285. 
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executor  entitled  to  the  benefit  of,  168. 
to  perform  a  personal  thing,  158,  432,  437. 
touching  the  realty,  158,  163,  432. 
to  lay  money  out  in  land,  8, 181,  392. 
on  marriage  to  settle  land,  418,  419- 
by  mortgagor  to  pay  the  mortgage  money,  185. 
where  l^acy  shsdl  be  in  satisfaction  of,  338. 
interest  on  demands  arising  from,  286,  287. 
COURT— baron,  60,  80. 
mayor's,  50. 
bishop's,  51. 
prerogative,  ib. 
of  great  sessions  in  Scotland,  71. 
spiritual  in  Ireland,  ib. 

in  the  East  or  West  Indies,  ib. 
of  the  archdeacon,  73,  74. 
of  arches,  74,  75. 
of  delegates,  ib, 
of  pie  poudre,  264. 
of  conscience,  436, 466. 
of  orphanage  in  the  city  of  London,  254. 
in  cities  or  towns  corporate  having  power  by  charter  or  pre- 
scription to  hold  plea  of  debt,  263. 
temporal,  to  judge  of  the  sufficiency  of  cause  of  repealing 

letters  of  administration,  123. 
proctor's  fees  to  be  sued  for  in  the  temporal,  497. 
COUSIN  GERMAN,  89. 

second,  ib. 
CREDITOR,  104,  113,  122,  129,  192,  416. 

several  applying  for  administration,  106. 

in  respect  to,  several  administrators  regarded  as  one 

person,  106,  107. 
marshalling  assets  in  favour  of,  417- 
CUCUMBERS,  150. 
CUMULATIVE  legacies,  334. 
CURTESY— tenant  by  the,  206. 
CUSTOM— in  regard  to  probate  of  wills,  50. 
heir-looms  by,  200. 
for  corporation  sole  to  take  goods  and  chattels  in  sue- 

cession,  202. 
of  London,  373. 

distribution  by,  388,  et  seq. 

in  regard  to  widow's  jewels,  230. 

in  regard  to  simple  contract  debts,  282. 
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where  a  freeman  dies  leaving  an  orphan  within 
age  and  unmarried,  in  regard  to  an  inventory 
and  account,  254. 
in  regard  to  apprentices,  when  the  master  dies, 

476. 
foreign  attachment,  executors  and  administrs^ 
tors  within  the  custom  of,  in  what  cases,  in 
what  not,  478. 
of  York,  373. 

distribution  by,  400. 
of  Wales,  403. 
CYDER.MILL,  198. 


DAMAGES,  284. 

recovered  by  an  executor  not  subject  to  foreign  attach- 
ment, 478,  479. 
DAUGHTER  of  an  aunt,  385. 
DEAD  man's  part,  389. 
DEAN  and  chapter,  67,  94»  201. 
DEBTS— executor  how  far  liable  for,  459,  463. 
payment  of  by  executor,  47,  258. 

in  what  order,  258,  262. 
consequence  of  his  not  paying  diem 
in  order,  258. 
due  to  the  crown  by  record,  259,  260. 
by  specialty,  259. 
other  due  to  the  crown,  260. 
assigned  to  the  king,  261. 
certain  by  statute,  261,  262. 
of  record  in  general,  262,  459. 
judgments  as  distinguished  from  statutes  and  recognisances, 

262,  469. 
judgment  against  executor,  266,  266,  267- 
writ  of  error  by  executor  on  judgment,  267,  268. 

effect  thereof,  268. 
decree  in  equity,  269,  270, 271. 

executor  protected  in  his  obedience  thereto,  270, 271. 
recognizance,  271,  272,  459. 
statute  merchant,  272,  273, 459. 
statute  staple,  273,  459. 

recognizance  in  the  nature  of  a  statute  staple,  273,  459. 
statute  and  recognizance  not  yet  due,  275. 
contingent,  276. 
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DEBTS— cottitnuA;. 


joint  and  several,  277. 
joint  only,  ib, 
recognizance  not  enrolled,  ib. 
statute  not  regularly  taken,  ib, 
other  inferior  of  record,  278,  459* 
by  specialty,  278,  281. 
rent,  278,  et  seq, 
by  specialty  payable  at  a  future  day,  281. 

contingent,  282,  321,  322. 
voluntary  bond,  283. 
bond  on  an  usurious  contract,  283,  426. 
ex  turpi  causa,  283. 
joint  and  several,  ib, 
covenant,  284,  285. 
articles  of  agreement,  ib. 
simple  contract,  285,  286. 
interest  oi^  286. 
barred  by  the  statute  of  limitations,  not  revived  by  the  will, 

288. 
payment  of  out  of  their  legal  ord^,  258, 424. 
creditor's  gaining  priority  by  legal  process,  288. 

by  equitable  process,  289>  290. 
executor's  power  of  preferring  one  creditor  of  equal  degree 
to  another,  289>  et  seq. 
not  controlled  in  the  exercise  of  it  in  equity,  291. 
his  right  of  giving  such  preference  not  divested  by  a 

mere  demand,  ib, 
how  bound  in  conscience  to  pay,  of  equal  degree, 

291»  292. 
may  pay  an  inferior  debt  before  a  superior  of  which  he 
has  no  notice,  after  a  reasonable  time,  292, 293. 
not  if  he  has  notice,  293. 
executor  paying  a,  out  of  his  own  purse,  238,  239. 

has  the  same  eqwty  as  a  creditor  against 
,  legatees,  342. 
if  executor  compound  he  shall  not  have  the  benefit  of,  481. 
appearing  after  the  payment  of  legacies,  342. 
due  to  executor,  238,  239< 
may  be  retained  by  him,  295. 

in  what  cases,  295,  et  seq, 
on  what  principle,  295. 
retainer  fDr,  by  husband  of  executrix,  359* 

when  the  debt  was  due  to  him,  or  to  the  wife 
before  marriage,  ib, 
shall  not  retain  in  prejudice  of  his  co-executor,  361. 
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DEBTS— cofi/tii««(/. 

where  not,  349>  350. 
due  from  executor  charante  mtuwritate,  350»  351. 

from  husband  of  executrix,  359. 
where  one  of  several  executors  is  indebted  to  testator,  and 
dies,  the  survivinfj^  executors  cannot  sue  his  representa- 
tives for  the,  348. 
action  of,  by  executor  for  arrears  of  rent,  450. 

by  tenant  pur  att/er  vie,  his  executors  and  adminis- 
trators, after  the   death  of  cestui  que  vie,  for 
arrears  incurred  in  his  lifetime,  ib. 
in  what  cases  executor  at  common  law,  may  have 

an  action  of,  for  arrears  of  rent,  451 . 
by  an  executor  suggesting  a  devastavit  in  the  life- 
time of  his  testator  on  a  judgment  recovered  by 
such  testator  against  an  executor,  432,  473. 
executor  and  creditor  may  sue  his  co-executors,  298. 

or  his  heir,  where  the  heir  is 
bound,  ib. 
executor  may  prove  a,  under  a  commission  of  bankrupt,  452. 
due  from  executor  in  his  private  character  not  payable  out  of 

the  assets,  134,  135. 
due  to  the  wife  before  marriage,  122. 
DEBTORr-executor's  interest  in  the  person  of,  151. 

administration  granted  to,  128. 
DECEIT— action  of,  by  executor,  159,  435,  436. 
DECREE— in  equity,  269»  270,  271. 

in  the  administration  of  assets  equivalent  to  a  judgment  at 

law,  270,  290. 
notice  thereof,  270. 
merely  to  account,  271. 

analogous  to  judgment  quod  computet  interlocu- 
tory judgment  at  law,  271,  290,  291. 
cannot  be  pleaded,  or  given  in  evidence  at  law,  270. 
yet  executor  shall  be  protected  in  his  obedience  thereto, 
270,  290. 
DEEDS— writings  and  securities  relative  to  personal  estate,  154, 
254,  255. 

relative  to  land,  191,  192. 

to  land  sold  on  condition,  ib. 
DEER— 141, 147,  149,  192. 
DELEGATES— court  of,  74. 
DETINUE— action  of,  by  executor,  434. 

DEVASTAVIT— by  acts  of  abuse,  246,  268,  283,  307,  341,  344. 
of  negligence,  426,  et  seq. 
effect  of,  463,  466. 
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DEVASTAVIT— coiUMtftfd. 

what  shall  not  amount  to,  267,  268,  269,  428,  429- 

by  one  of  Beveral  co-executors,  430,  472. 

by  husband  where  executrix  marries  after  testator's 

death,  368,  359,  430,  471. 
by  executrix  before  marriage,  359, 430. 
by  executrix's  marrying  testator's  debtor,  359. 
executor  of  executor  answerable  for,  by  .the  latter, 

430,  473. 
executor  de  ton  tort  chargeable  for,  474. 
executor  of  executor  de  son  tort,  chaigeable  for  the, 

of  the  latter,  ib, 
executor  de  son  tort  of  executor  deson  tort  not  for 

the,  of  the  latter,  ib, 
administrator  dmwUe  mimoritate  liable  for,  to  the 

executor  on  his  coming  of  age,  475. 
not  after  that  period  to  a  creditor,  ib. 
executor  may  be  held  to  bail  in  case  of,  467. 
may  be  proved  under  commission  of  banknq>t  ex- 
ecutor, 429. 
return  of,  by  the  sheriff,  467* 
DEVISE— of  lands  to  be  sold,  412. 

by  a  person  not  executor,  ib. 

by  executor  in  conjunction  with  other 

persons^  ib. 
by  an  executor  for  payment  of  debts 
and  legacies,  413. 
DEVISEE— where  lands  are  devised  by  tenant  in  fee-simple,  411. 
of  estate  per  outer  vie,  ib, 
ofcopy hold,  411,  412. 
of  land,  what  chattels  go  to,  203. 

entitled  to  emblements,  ib, 
of  personal  estate  entitled  to  emblements  in  preference 

to,  of  land,  204. 
specialty  creditor  may  resort  against  heir,  and  without 
suing  executor  of  the  debtor,  411. 
DISSEISOR— of  tenant  for  life,  206. 
DISTRESS— goods  taken  by,  154. 

executor's  right  of,  in  what  cases,  450,  et  eeq. 
of  executor  of  executor,  452. 
for  rent  against  executor  of  tenant  for  life,  or  for 
years,  476. 
DISTRIBUTION— of  deceased's  effects  in  pious  uses,  81,  107. 

spiritual  court  formerly  attempted  to  enforce,  369  • 
under  the  statute,  ib. 

purview  thereof,  370. 
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DISTRIBUTION— under  the  statute— conhmiecf. 

provisions  of  the  same,  370,  373. 

when  to  be  made,  372. 

where  intestate  left  wife  and  children,  or 

representatiyes  of  children,  373,  374. 
where  intestate  left  one  child,  374. 
where  some  of  the  intestate's  children  are 
living,  and  some  dead,  each  of  whom 
has  left  children,  375. 
advancement  within  the  statute,  376. 

of  bringing  into  hotchpot,  ib. 
what  shall  not  be  such  advancement,  380. 
borough  English  lands  descended  not, 
381. 
where  widow  and  no  children,  nor  legal 

representatiyes  of  children,  381,  382. 
where  children,  and  no  widow,  382. 
where  neither  widow  nor  children,  tb, 
among  next  of  kin,  ib. 
where  any  of  the  children  die  intestate 
without  wife    or    issue,    leaving   a 
father,  ib. 
where  any  of  the  children  die  intestate 
without  wife  or  children,  leaving  a 
mother,  ib. 
where  a  child  dies  intestate  and  without 
issue,  leaving  a  wife,  brothers,  and 
sisters,  or  children   of  a   deceased 
brother  or  sister,  and  a  mother,  383. 
where  a  child  dies  intestate  and  without 
issue,  leaving  neither   brother  nor 
sister,  nor  children  of  a  brother  or 
sister,  but  leaving  a  mother,  383. 
how  far  representation  among  collate- 
rals is  admitted,  382,  383. 
where  there  are  grandfather  and  bro- 
ther, 284. 
where  there  are  grandfather  and  uncle, 

ib. 
where  there  are  grandfather  by  the 
father's  side,  and  grandmother  by 
the  mother's,  385. 
where  there  are  uncles  and  nephews, 
aunts  and  nieces,  ib. 

L  L 
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DISTRIBUTION— under  the  vtBtVLtd^-amtinued. 

among  next  of  kin — continued. 
where  grand-daughter  of  a  sister,  and 

daughter  of  an  aunt,  385. 
distributive  share  vested  on  the  death 

of  the  intestate,  386. 
statute  in  the  nature  of  a  legislative 
will,i6. 
affinity,  except  in  the  case  of  wife,  no  title  to  a, 

ib. 
of  the  effects  of  a  bastard  intestate,  without  wife 

or  child,  386,  387. 
according  to  the  law  of  the  country  where  intes- 
tate was  resident,  387. 
may  be  enforced  in  equity,  480. 

in  the  spiritual  court,  489»  495. 
by  the  custom  of  London,  388. 

where  widow  and  children,  389>  390. 
where  only  widow  or  only  children,  389» 

390,  391. 
where  neither  widow,  nor  child,  nor  repre- 
sentative of  a  child,  389,  391. 
of  dead  man's  part,  389- 
posthumous  child  entitied  to,  390. 
grand-children  not,  390,  391. 
custom  attaches,    though  freeman  neither 
resided,  nor  died,  nor  left  effects  within 
the  city,  391,402. 
children  entitled  to,  though  bom  out  of  the 

city,  394. 
widow's  chamber,  389>  391. 

when   barred   of   her    customary 
share,  392. 
where  the  orphanage  share  vests,  when  not, 
393. 
when  it  survives,  ib. 
when  not,  ib, 
orphanage  part  where  there  is  only  one 

child,  ib. 
advancement  by  the  custom,  394. 
bringing  the  same  into  hotchpot,  ib. 

in  what  cases,  and  how  brought  in,  395. 
where  advancement  exceeds  the  share  by 
the  custom,  ib. 
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DISTRIBUTION— by  the  custom  of  London-^cantinued. 

nature  of  such  advancement,   com- 
plete, or  partial,  396. 

must  arise  from  personal  estate 

only,  ib. 
evidence  of  the  same,  397. 
different  cases  of  advancement, 
398. 
nature  of  the  interest  in  an  orphanage 

part,  399. 
how  claim  to  the  same  may  be  wai^  ed, 

399,  400. 
release  thereof  by  husband  of  freeman's 
daughter  an  infant,  on  his  covenant  to 
release,  399. 

effect  thereof,  399,  400. 
mortgage  of  an  inheritance  to  a  citizen 
devisable  according  to  the  custom,  187. 
by  the  custom  of  York,  400. 

widow's   chambers  and  ornaments,  400, 

401. 
when  child's  filial  portion  is  vested,  401. 
advancement  by  the  custom,  ib. 

may  arise  out  of  the  real  estate,  ib. 
heir  at  common  law  inheriting  land  in  fee 
or  in  tail  can  claim  no  filial  portion,  ib, 
where  intestate  leaves  a  widow  and  three 

sons,  403. 
such  custom  does  not  attach  where  intes- 
tate not  resident  in  the  province  at  his 
death,  402. 
in  respect  of  such  custom,    immaterial 

where  his  estate  is  situated,  402. 
where  custom  of  London   shall  control 
that  of,  ib, 
customs   of  London  and  York   in    the  main 

agree,  402,  403. 
by  the  custom  of  Wales,  403. 
DISTRINGAS — nuper  vice  comitem  sued  out  by  administrator  de 

b<mis  notiy  449. 
DIVIDENDS— apportionment  of,  208. 
DIVORCE  for  adultery  h  mensd  et  thoro,  how  it  operates  in  regard  to 

the  custom  of  London,  393. 
DOGS,  148. 

ll2 
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DOMICIL  of  intestate,  387. 

DONATIO  MORTIS  CAUSA,  definition  of,  233. 

what  shall  constitute,  233,  237. 
what  not,  235,  236. 

incapable  of  being  bills  of  exchange,  235. 
promissory  notes,  ib. 
checks  on  bankers,  ib. 
simple  contract  debts,  236. 
arrears  of  rent,  ib. 
query  whether  money  due  on  mortgage  can 
be  the  subject  of,  ib. 
not  proved  with  the  will,  ib. 
executor's  assent  to  unnecessary,  ib. 
not  good  against  creditors,  237. 
DOORS,  197. 
DOWER,  tenant  in,  217. 

executor  of,  205,  207. 
DUTY  on  legacies,  329. 


ECCLESIASTICAL  COURT— remedies  against  executor  and  ad- 
ministrator in,  489>  et  teq. 
what  evidence  shall  be  admitted  in, 

494. 
in  what  cases  it  has  concurrent  juris- 
diction with  the  court  of  Chancery, 
489. 
in  what  not,  590. 
cannot  compel  debtor  of  intestate  to 

pay  his  debt  into  court,  491. 
bond  taken  for  a  legacy  cannot  be 

enforced  in,  491. 
proctor's  fees  cannot  be  suedfor  in,497. 
EDUCATION — ^money  expended  for  a  child's,  no  advancement,  380, 

496. 
EJECTMENT,  action  of— by  executor,  158,  234. 

for  an  ouster  of  the  testator,  though  seised 

in  fee,  434. 
by  husband  for  his  wife's  term,  215. 
ELECmON— when  executor  may  claim  by,  when  not,  174,  175. 

how  a  specific  chat'tel  may  become  an  executor's  own 
by,  238. 
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ELEGIT— estate  by,  139,  212. 

will  lie  against  an   executor  on  a  devastavit  returned, 
470. 
EMBLEMENTS— 149,  150,  194,  203,  204,  205,  208,  218,  219. 

advantage  of,  extended  to  the  parochial  clergy,  208. 
ENTRY— power  of,  desceflds  to  the  heir,  180. 
EQUITY — ^remedies  for  executors  and  administrators  in  454,  et  seq. 
against  executors  and  administrators  in,  479,  et 
seq,  489,  490. 
executor  cannot  plead  decree  in,  yet  is  protected  in  his  obe. 

dience  thereto,  270,  271,  290. 
will  not  interpose  in  favour  of  one  creditor,  where  executor 

has  confessed  judgment  to  another,  29 1< 
in  what  case  will  not  compel  a  creditor,  suing  both  at  law 

and  in  equity,  to  make  his  election,  291. 
executor  may  retain  for  his  debt  both  at  law  and  in,  298. 
will  not  suffer  him  to  pervert  such  privilege  to  the  purposes 

of  fraud,  ib, 
where  a  creditor  has  more  than  one  fund  to  resort  to,  and 

another  only  one,  what,  will  require,  420. 
will  not  compel  the  executor  to  plead  the  statute  of  limita- 
tions at  law  in  favour  of  the  residuary  legatee,  343. 
executor  paying  a  debt  out  of  his  own  purse  has  the  same, 

as  a  creditor  against  legatees,  342. 
executor  trustee  for  a  legatee  in,  and  in  certain  cases  for  the 

next  of  kin,  351,  355,  361,  363, 479,  480,  490,  491. 
administrator  a  trustee  in,  for  the  parties  in  distribution,  480. 
surviving  partner  in  trade  trustee  in,  for  the  representatives 

of  the  deceased,  454,  455. 
legacy  payable  at  a  future  time,  or  annuity,  may  be  secured 

in,  482. 
will  secure  the  assets  in  case  the  executor  becomes  bankrupt, 

488. 
where  executor's  power  of  dividing  a  legacy  is  controlled  in, 
319. 
where  not,  320. 
will  compel  a  legatee  to  refund,  322. 
creditors  and  legatees  entitled  to  what,  where  mortgage  has 

been  paid  out  of  the  personal  estate,  285. 
will  compel  surviving  or  mediate  executor  to  execute  a  power 

of  selling  land,  363, 364. 
where  the  interest  of  husband  and  wife  are  treated  as  dis- 
tinct in,  225,  226. 
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EQVITY— continued, 

where  wife  is  entitled  to  ^fts  to  her  separate  use  in,  225, 
226,  227. 

where  not,  228. 
where  wife  entitled  to  gifts  from  hushand  in,  227. 

where  not,  227,  228. 
where  husband  shall  be  trustee  for  wife  in,  226. 
where  wife  mortgagee  in  fee  is  a  trustee  in,  223. 
will  not  decree  payment  of  wife's  legacy  to  husband  without 
a  settlement,  321. 

or  unless  wife  consent  in  court,  ib. 
when  wife's  next  of  kin  trustees  for  husband's  represen- 
tatives in,  116,  217. 
when  husband's  representatives  entitled  to  wife's  chosee  in 
action  in,  222. 
how  far  to  wife's  fortune  in  Chancery,  223. 
money  covenanted  to  be  laid  out  in  land,  has  in,  all  the 

qualities  of  land,  392. 
release  of  orphanage  part  for  valuable  consideration  bind- 
ing in,  399,  400. 
of  redemption,  184,  218. 

foreclosure  of,  185,  187. 
release  of,  185. 
of  redemption  of  mortgage  in  fee,  415. 

whether  legal  or  equitable  assets,  415. 
of  redemption  of  a    mortgage   for  a  term  of  years,  415, 
416. 

whether  legal  or  equitable  assets,  »&. 
ERROR,  writ  of— by  executor,  267,  268,  435. 

query  whether  it  lies  to  reverse  testator's  attainder 

of  high  treason,  435. 
costs  on,  439,  440. 
ESCAPE,  action  for— by  executor,  159,  l6l,  435,  437,  438. 

against  sheriflTs  executor,  459- 
ESTOVERS,  139. 
ESTRAY,  210.  221. 

produce  of  sale  of,  within  the  king's  manors  or  liberties,  260. 
EVIDE^'CE— in  regard  to  a  legacy,  315. 

in  regard  to  cumulative  legacies,  334,  335,  336. 
parol,  in  regard  to  residue  undisposed  of,  355. 
of  advancement  by  the  custom  of  London,  397. 
EXCOMMUNICATION,  41,  65. 
EXCOMMUNICATED  PERSONS,  12,  35,  103, 
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EXECUTION — ^where  land  and  damages,  or  a  deed  relative  to  land 
and  damages,  are  recovered,  201. 
where  on  a  judgment  recovered  by  two  executors  they 

pray  different  writs  of,  447. 
after  executor  is  come  of  age,  on  a  judgment  obtained 

by  administrator  dttrante  nUnoritate,  447,  448. 
if  executor  or  administrator  die  after  suing  out,  but 
before  the  return  of  it,  administrator  de  bonis  non 
may  perfect  the  same,  448,  449. 
where  defendant  dies  before  judgment  is  signed,  266, 
470. 
how  tested,  266. 
on  a  statute,  277. 
taken  out  on  a  statute,  a  judgment  remaining  unssr- 

tisfied,  268. 
wife's  term  may  be  taken  in,  for  husband's  debt, 
213. 
not  after  his  death  in  case  the  wife  survive,  215. 
testator's  efiects  cannot  be  taken  in,  for  executor's 

debt,  134,  135. 
unless  he  convert  them  to  his  own  use,  135. 
or  consented  to  the  seizure,  ib. 
EXECUTOR— definition  of,  33. 

derives  His  authority  from  the  will,  33,  46,  75,  95,  101. 
who  may  be,  33. 

the  king,  ib, 
corporation  aggregate,  ib. 

sole,  ib. 
infant,  34. 
where  one  executor  is  an  infant,  aud 
his  co-executor  not,  102. 
child  or  children  in  ventre  sa  mere,  34. 
feme  covert  with  husband's  consent,  ib. 

although  she  be  an  infant,  ib. 
alien  friend,  ib. 
outlaw,  ib. 
person  attainted,  ib. 
villain,  35. 

party  insolvent,  35,  341. 
what  Roman  catholics,  35. 
who  not,  t^. 

party  excommunicated  till  absolution,  ib. 
what  papists,  ib. 
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denier  for  the  second  time  of  the  Holy  Tri- 
nity, 36. 
of  the  Scriptarea,  ib 
persons  not  having  qualified  for  offices,  36,  37. 
alien  enemy,  36. 

British  artificers  going  out  of  the  realm 
to  exercise  or  teach  their  trades  abroad, 
or  so  trading,  who  shall  not  return 
within  six  months  after  warning,  ib. 
persons  under  mental  disability,  37. 
idiocy,  ib. 
insanity,  ib, 
age,i6. 
disease,  ib. 
intemperance,  ib, 

having  been  bom  blind  and  deaf,  ib, 
appointment  of,  t6. 

express,  33. 

implied,  ib. 

absolute,  ib. 

qualified,  *38,  100,  350,  361. 

of  joint  executors,  39. 

considered  as  one  person,  39« 
243, 359. 
office  of,  not  assignable,  43. 

may  be  refused,  and  how,  43,  44, 93,  348. 
refusal  of,  by  a  bishop,  44. 
refusal  of,  in  person,  ib. 

oath  thereupon,  ib, 
refusal  of,  by  proxy,.f&. 
must  be  entire,  44,  143,  279- 
effect  of,  44,  348. 

when  refusal  may  be  retracted,  when  not,  44, 
93. 
acceptance  of  the  office  of,  44. 
effect  thereof,  ib. 

what  acts  are  an  acceptance,  44,  45. 
what  not,  46. 
administering  an  act  in  pais,  115,  116, 
refusal  of  the  office  by  several  co-executors,  46,  93. 
by  some  and  not  by  others,  46. 
effect  thereof,  46,  69,  351,  446. 
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by  surviving  executor,  46,  69,  93, 
118,120. 
death  of,  intestate,  114,  115,  136. 
executor  of,  118. 

refusal  by,  46. 
minority  of,  II9. 
executor  of  deceased  co-executor,  118. 
executor  of  surviving  co-executor,  69. 
surviving  co-executor  dying  intestate,  69,  118,  II9. 
not  ascertained,  120. 
concealed,  ib. 
abroad,  ib. 

of  a  person  domiciled  in  a  foreign  country,  457. 
factor  of  goods  appointed  by  principal,  ib, 
becoming  bankrupt,  120,  134. 
being  attainted,  134. 
interest  of,  in  the  property,  133,  et  seq,  488. 

his  constructive  possession  thereof,  152,  153. 
of  executrix  not  transferred  by  her  marriage, 

136. 
order  in  which  the  diflerent  species  of  such 
property  are  treated,  137,  138. 
interest  of,  in  chattels  real,  139. 

what  so  denominated,  129,  et  seq. 
when  they  relate  to  incorporeal   heredita- 
ments, 145,  146. 
entry  of,  on  corporeal  hereditaments  necessary,  145, 
possession  of,  of  incorporeal  hereditaments  construc- 
tive, 145,  146. 

in  chattels  personal.  146. 
animate,  147. 
vegetable,  149. 
com  and  other  emblements, 

149,  150,  194,  204,  208. 
trees,  196. 
inanimate,   150,  161,   198, 

200,  211. 
in  property  in  the   public 

funds,  151. 
in     the    avoidance    of    a 

church,  ib. 
in  the  person  of  a  debtor,  ib^ 
in  a  prisoner,  ib. 


580  INDEX. 

EXBCUTOR— pofisesiion  of,  in  chtiiiel%-H:(mtmued, 

in  a  negro  servant,  1S1. 
in  an  apprentice,  152. 
in  literary  property,  ib. 
in  a  patent  for  an  inven- 
tion, t^. 
in  a  share  under  the  statute 

of  Distributions,  386. 
in  a  caroome,  152. 
allowance  to  bankrupt  survives  to  his,  43. 
when  the  interest  in,  the  property  is  vested  in,  152, 
386. 

when  not,  154. 
interest  of,  in  deeds  and  writings  relative  to  personal 
estate,  i6. 

when  in  writings  relative  to  land,  192. 
interest  of,  in  the  coffin,  &c.,  155. 

in  chattels  personal  changed  in  his  hands  into 

chattels  real  and  vice  versd,  156. 
of  executor  of  deceased  tenant  in  common,  155 
of  deceased  partner  in  trade  or 
husbandry,  155. 
interest  of,  in  choses  in  action  where  the  cause  of  ac- 
tion accrued  before  the  testator's  death,  157,  et  seq, 
in  equitable  claims   subsisting  before 

160. 
in  choses  in  action,  when  the  cause  of 

action  accrued  after,  ib, 
in  equitable  claims  arising  after,  161. 
by  condition,  164. 
in  things  in  pledge,  164,  257. 
by  remainder,  165. 
or  increase,  166. 
in  a  trade,  166,  167,  487. 
by  assignment,  167* 
by  limitations  of  chattels  real,  170. 
of  legacies,  171,  172. 
of  interest  arising  out  of 
land  as  portions,  172, 
173. 
by  election,  174. 
right  of,  to  rent  in  what  cases,  179. 

to  arrears  of  a  nomine  pccMt,  178. 
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to  bond  for  owelty  of  partition,  ]80, 

181. 
to  money  covenanted  or  agreed  to  be 

laid  out  in  land,  ib. 
to  mortgages,  140,  ei  seq. 
to  tithes  set  out  in  testator's  lifetime, 
183. 
how  effects  he  takes  as  such  may  become  his  own,  238. 
when  he  gains  a  settlement,  146. 
interest  of  married  woman  executrix,  241,  et  seq. 
of  joint  executors,  243. 

in  case  of  death  vests  in  sur- 
vivor, ib. 
of  limited  executors,  354. 
of  executor  of,  69»  243. 
of  executor  of  surriving  co-executor,  69. 
the  burial  of  the  deceased  by,  245. 
the  making  of  an  inventory  by,  247. 
may  sell  perishable  articles  before  making  an  inven- 
tory, ib, 
the  collecting  of  the  effects  by,  164,  254,  et  seq. 

powers  of  for  that  purpose,  46,  254,  255. 
the  registering  of  probate  at  the  bank  by,  and  transfer 

of  stock,  255,  256. 
sale  of  the  effects  by,  256,  257. 
mortgage  of  term  of  years  by,  256. 
assignment  of  mortgaged  terms  by,  ib. 

of  term  in  trust  to  attend  the  inheritance  by, 
427. 
recovering  the  property  by,  by  action  or  suit,  ib. 
redeeming  pledges  by,  164,  166,  257. 
carrying  on  trade  by,  166,  480,  486,  487,  488. 
disposal  of  testator's  stock  in  trade  by,  487. 
where  he  shall  present  to  a  church,  190. 
payment  of  debts  by,  258,  et  seq. 
may  retain  his  own  debt,  295. 
compounding  debts  due  from  the  testator,  481. 
paying  such  debt  out  of  his  own  purse,  342,  449. 
where  he  so  pays  an  inferior  debt  before  a  superior 

debt,  429. 
where  he  delays  payment  of  a  debt  due'from  testator, 
426, 
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not  bound  to  plead  the  statute  of  limitatioDs,  343. 
compoundiDg  or  releasing  debts  due  to  the  testator, 

481,  482. 
how  far  liable  where  he  gives  a  receipt  for  part  of  a 
debt,  428,  429. 

where  he  compounds  an  action  of  trover 
for  testator's  goods  by  taking  a  bond 
payable  at  a  future  day,  429. 
where  he  takes  a  bond  in  his  own  name 
for  a  debt  due  to  the  testator,  425. 
release  of  a  chose  in  action  by,  424,  425. 
where  he  delays  brin^g  an  action  so  as  not  to  save  the 

statute  of  Limitations^  426,  427- 
executor  and  trustee,  former  distinction  between,  when 

devisees  of  land  to  sell,  412,  413. 
naked  power  of,  to  sell  land,  effect  thereof,  412,  413 

414. 
has  a  discretion  of  acting  for  the  benefit  of  the  estate, 

428,  429. 
may  call  in  a  debt  though  bearing  interest  in  what  case, 

428. 
submission  to  arbitration  by,  425. 
cannot  bequeath  the  assets,  135. 
cannot  waive  a  term  for  years,  143. 

unless  where  there  are  not  assets  to  pay  the  rent, 
143, 144. 
what  he  is  to  do  where  there  are  assets  to  pay  rent,  but 

not  for  the  whole  term,  144. 
where  he  loses  the  effects,  426. 
where  he  sells  goods  at  an  undervalue,  427. 
where  he  suffers  money  to  lie  dead  in  his  hands,  ib. 
where  he  delays  disposing  of  goods,  by  which  they  are 

injured,  ib. 
responsible  only  for  the  damages  he  recovers  for  goods 

taken  out  of  his  possession,  428. 
not  answerable  for  a  loss  by  the  fall  of  stocks,  ib. 
nor  for  money  lent  on  a  real  security  not  suspicious  at 
the  time,  ib. 
shall  have  no  allowance  for  executing  the  office,  unless 

directed  by  the  will,  456. 
whether  a  legacy  be  left  him  as  a  recompence  or  not, 
456. 
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in  what  special  cases  entitled  to  a  commission,  457- 
effect  of  grant  bjr,  of  all  his  property,  134. 
to  what  actions  liable,  458,  et  seq, 

not  liable  to  actions  for  a  tort,  460, 461,  462. 
nor  where  defendant  could  have  waged  his  law,  461. 
when  personally  liable  on  his  promise,  463,  464. 
what  acts  shall  constitute  an,  a  trader,  what  not,  486, 

487,  488. 
executor  debtor,  347. 

one  of  several  executors  debtor,  348. 
when  he  shall  be  trustee  to  the  amount  of  the  debt 
for  the  residuary  legatee  or  next  of  kin,  350. 
executor  legatee,  344,  350,  352. 

his  assent  to  his  own  legacy,  345. 
express,  t6. 
implied,  345,  346. 
where  not  implied,  346. 
till  he  has  made  his  election  shall  take  his  legacy 

as  executor,  ib, 
must  act,  or  shew  his  intention  to  do  so,  to  en- 
title himself  to  a  legacy  for  his  trouble,  347. 
cannot  give  himself  a  preference  in  regard  to  a 
legacy,  ib, 
reversioner  in  fee,  of  a  tenant  for  years,  134. 
interest  of,  of  tenant  in  common,  155. 
infant,  incompetent  to  act,  34,  101,  356,  445. 

formerly  might  have  acted  in  many  respects  at 

the  age  of  seventeen,  34,  356. 
not  liable  to  be  sued,  471. 
executor  durante  nUnorUaie,  36,  37»  38. 
executor  durante  minaritate  debtor,  350,  351. 
acts  of,  durante  mmoritate,  357,  358. 

distinguished  from  an  adminis- 
trator durante  ndnoritate,  406. 
executor  durante  minoritate,  action  by,  445. 
executor  coming  of  age  after  the  filing  of  a  bill  by  ad- 
ministrator dhtrante  mUioritate,  458. 
executor  durante  absenUd,  38. 
acts  of  a  married  woman  executrix,  358. 
how  restrained  where  the  husband  is  abroad,  ib, 
in  case  she  survive,  not  liable  to  an  action  suggesting 
a  devastavit  by  the  husband,  471. 
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acts  of  co-executors,  359,  360,  430,  447,  457,  472,  483, 
484,  485,  486. 

not  distiDguishable  from  those  of  joint  admini- 
strators, 408. 
must  be  all  sued  in  case  they  have  all  adminis* 

tered,  471. 
where  one  shall  not  be  affected  by  notice  to  the 
other,  ib, 
limited  executor  liable  to  be  sued,  ib. 
power  of  a  surviving  co-executor,  363. 

of  a  mediate  executor,  364,  430,  447,  452. 

chargeable  in  what  case  for  the  act  of 
his  testator,  430,  473. 
when  residue  undisposed  of  shall  go  to,  when  not,  351, 

et  seq.  ^61. 
when  to  co-executors,  when  not,  361,  et  seq. 

when  husband  and  wife  executors 
shall  be  excluded  from  the  re- 
sidue, 359,  362. 
executor  de  son  tort,  39. 

what  acts  make  one,  38,  39,  107. 
what  not,  41,  103,  245. 
by  statute,  40. 
when  a  party  is  disseisor  or  trespasser,  and  not 

such  executor,  42. 
who  is  such,  a  question  of  law,  ib. 
has  no  interest  in  the  property,  243. 
administration  granted  to,  effect  of,  244, 367, 368. 
shall  not  entitle  him  to 
an   action  of  trover 
for  goods  previously 
disposed  of    to  de- 
fendant for  the  pay- 
ment of  the  funeral, 
368. 
administration  granted  j>«iuim/^  Kte  to,  ib. 
acts  of,  364,  et  seq. 

as  against  creditors  may  pay  debts,  364. 

as  against  the  rightful  representative  cannot  plead 

payment  of  debts,  365. 
on  general  issue  may  give  in  evidence  such  pay- 
ments in  what  cases,  ib. 
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effect  thereof,  365. 
when  they  are  of  no  avail,  366. 
in  general  cannot  retain,  366,  367. 
may  under  the  statute,  366. 
no  action  lies  by,  366,  447. 
remedies  against,  473,  474,  496. 
cannot  after  action  brought  agaisst  him  by  a  creditor 
avail  himself  of  a  delivery  of  the  effects  to  the  rightful 
administrator,  367. 
nor  of  administrator's  assent  to  the  retainer  of  his 

debt,  ib. 
if  he  deliver  the  effects  to  the  administrator  before  such 
action  brought,  he  may  give  it  in  evidence  under 
plene  administravit,  ib. 
executor  of,  473. 
executor  de  son  tort  of,  474. 
EXECUTORSHIP,  division  of,  38,  68. 
EXEMPLIFICATION  of  probate,  77. 


FACTOR  of  goods  appointed  executor  by  principal,  467- 
FAIRS,  139. 
FATHER,  87. 

relations  by  his  side,  91. 
FELO  DE  SE,  12. 
FELON,  12,34,93,  144. 
FEME  COFEHT— promissory  note  given  to,  228. 

where,  deposits  money  to  her  separate  use,  228, 229. 
will  of,  10,  11. 
executrix,  34,  358. 

where  she  is  an  infant,  34. 
intestate,  118. 

and  residuary  legatee,  ib. 
death  of,  after  judgment  recovered  by 
husband  and  her,  and  before  execution, 
136. 
where  goods  of  the  testator  in  the  hands 
of,  may  be  taken  in  execution  for  the 
husband's  debt,  ib, 
cannot  administer  without  the  husband's  permis- 
sion, ib. 
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how  administration  is  granted  to,  when  husband 

is  abroad,  or  incompetent,  91. 
administration  granted  to,  survives  not  to  husband, 

92. 
administration  granted  to,  and  husband  jointly 
during  coverture,  ib, 
•  effect  of,  ib 
administratrix,  term  vested  in,  not  extendible  for 

husband's  debt,  136. 
mortgagee  in  fee,  222,  223. 

for  a  term  of  years,  ib. 
legatee  of,  320,  321,  490. 
executor  of,  68,  86. 
devisee  of,  85. 
FERRETS,  148. 

FILIAL  PORTION  by  the  custom  of  York,  401. 
FINES  imposed  by  the  judges  at  Westminister,  278. 

at  the  assizes,  278,  459. 
by  justices  at  quarter  sessions,  278,  459. 
by  commissioners  of  sewers,  278,  459. 

bankrupts,  ift. 
by  stewards  of  leets,  ib, 
due  to  the  crown  for  copyhold  estates,  260. 
action  for,  by  lord's  executor  assessed  on  copyholder  for 
admittance,  437. 
FIRE  ENGINE,  199,  211. 
FISH,  141,  148,  193. 
FLAX,  150. 

FORECLOSURE,  decree  of  nisi,  189. 

FOREIGN  ATTACHMENT— executors  and  administrators  within 

the  custom  of,  478. 
in  what  cases  it  operates,  ib. 
in  what  not,  478,  479. 
FOREIGN  COURT,  grant  of  administration  in,  108. 
FRAUD — administration  granted  by,  121. 

administration  subsequent  granted  by,  126,  128. 
FRAUDULENT  gift  of  the  assets  by  executor,  154. 
FRUIT,  149,  193,  195. 

FUNDS  PUBLIC,  legacy  given  out  of,  325,  333. 
FUNERAL,  41,  47,  246. 

expences  of,  246,  247,  424. 

allowed  in  preference  to  debts,  245. 

to  what  extent,  246. 
payment  of,  under  a  void  administration,  132. 
FURNACE,  197,  199- 
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GAOLER,  action  by,  against  executor  of  prisoner  for  provisions 

found  for  testator,  460. 
GARMENTS,  150. 

GAVELKIND  lands  devisable  by  felon,  13. 

GENTLEMAN  pensioner's  place — ^purchase  fbr  son  of,  an  advance- 
ment, 377. 
GOODS  household,  150,  224. 

delivery  of,  by  key,  334. 
GRANARY  built  on  pillars  in  Hampshire,  200. 
GRANDFATHER,  87*  90,  91,  384. 

esB  parte  patemd,  385, 
ex  parte  matemd,  ib. 
GRANDMOTHER,  ib. 
GREAT  GRANDFATHER,  87,  88. 
GRANDCHILD,  87,  375,  390. 
GREAT  GRANDCHILD,  87,  88,  375. 
GRANDSON  of  a  brother,  384. 
GRAND-DAUGHTER  of  a  sister,  385. 
GRANT  by  one  executor  of  his  interest  to  his  co-executor,  360. 
GRASS,  149,  160,  193, 195,  436. 
GRATES,  198. 

GUARDIAN— to  an  infant,  100,  101,  103. 
to  a  minor,  100. 
to  several  infants,  101. 

or  trustee  shall  not  change  the  nature  of  the  estate, 
182,  183. 
may  by  decree  in  equity,  183. 


HALF-BLOOD,  91,  94. 

brother  or  sister  of  the,  374. 
HARES,  147, 192. 
HAWKS,  147, 149. 
HEDGES,  145, 193,  206. 
HEIR,  140. 

chattels  real  which  go  to,  and  on  what  principle,  176. 
entitled  to  what  rent,  176,  177. 
to  a  nomine  ptnue,  178. 

M  M 
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power  of  entry  descends  to,  180. 

entitled  to  money  covenanted  to  be  laid  out  in  Iand»  181. 

unless  testator  intended  to  give  it  the  quality  of  per- 
sonal estate,  ib. 
evidence  of  such  intention,  ib, 
entitled  to  mortgages,  in  what  cases,  183. 
of  mortgagee  in  fee,  when  he  shall  have  the  benefit  of  a  fore- 
closure, 185. 
when  he  shall  present  to  a  church,  189* 
entitled  to  charters  and  deeds,  court  rolls,  &c.,  191. 
to  the  chests  in  which  they  are  deposited,  ib. 
to  an  antique  horn,  ib. 

to  deeds  though  no  land  descended,  191>  192. 
where  land  has  been  sold  by  fraud,  the  money  refunded  after 

the  death  of  vendee  shall  go  to  his,  188. 
chattels  personal  which  go  to,  192. 
animate,  ib. 
vegetable,  193. 
trees,  &c.,  193,  et  seq. 
inanimate,  196,  et  seq. 
entitled  to  damages  for  breach  of  covenant  affecting  the  realty, 

if  it  occurred  after  the  testator's  death,  163. 
executor's  right  to  enter  the  house  of,  to  remove  goods,  225. 
may  distrain  goods  not  removed  by  executor,  255. 
may,  if  bound,  be  sued  by  a  creditor  executor,  298. 
specialty  creditor  may  resort  against  and  devisee  without 

suing  the  executor  of  debtor,  411. 
at  law,  share  of,  in  distribution,  37 1>  376,  379>  401. 
at  law  must  bring  into  hotchpot  advancement  out  of  the  per- 
sonal estate,  379- 
though  in  the  nature  of  a  purchaser  under  a  marriage 
settlement,  ib. 
co-heiresses  must  bring  in  such  advancement,  ib. 
lands  descended  to,  in  fee-simple,  409. 

with  power  to  executor  to  sell,  414. 
advowson  descended  to,  409, 
where  descent  to,  is  broken,  414. 
estate  descended  to,  charged  with  the  payment  of  debts,  414, 

415. 
trust  estate  descended  to,  415. 

at  law  excluded  by  his  inheritance  of  land  in  fee  or  in  tail 
from  a  filial  portion  under  the  custom  of  York,  401. 
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HEIR,— cofi^tfitt«d. 

of  copyholder,  411,412. 
in  borough  English,  381. 
of  lunatic,  191. 
HEIR-LOOMS,  196,  197,  211. 

chattels  in  the  nature  of,  200. 
by  special  custom,  ib. 
HEMP,  150,  194. 
HEREDITAMENTS— <iorporeal,  146. 

incorporeal,  140,  145. 
HERONS,  147. 
HOPS,  160,  194,  196. 
HOSPITAL,  master  of,  201,  202. 
HOTCHPOT,  376,  378,  395,  398. 

advancement  shall  be  brought  into,  by  child  only  among 
the  other  children,  and  not  for  the  benefit  of  the 
widow,  378. 
advancement  of  child  shall  be  brought  into,  by  his  re- 
presentative, 378,  379. 
advancement  out  of  the  personal  estate  shall  be  brought 
into  by  the  heir  at  law,  379. 

though  in  the  nature  of  a  purchaser  under  a 
marriage  settlement,  379. 
advancement  pro  tanto  shall  be  brought  into,  ib. 
advancement  shall  be  brought  into  by  co-heiresses,  ib. 
HUSBAND— and  wife,  relation  of,  213. 

and  wife,  interest  of,  in  the  chattels  real  of  the  wife,  213, 

216. 
alienation  of  wife's  chattels  real  by,  direct  or  consequen- 
tial, 213,  214,  215. 
may   generally  assign  her  possible  and  contingent  in- 
terests, 213,  214. 

where  not,  214. 
lease  by,  of  wife's  term  to  commence  after  his  death,  215. 
cannot  charge  such  chattel  real  beyond  the  coverture,  i5. 
disposition  by,  of  part  of  the  wife's  term,  215,  216. 
wife's  term  extended  on  the  death  of,  216. 

having  been   mortgaged  by  husband  and  wife 
and  the  mortgage  paid  off  on  the  death  of,  ib. 
and  wife  joint- tenants,  219. 
and  wife  joint-tenants  of  a  rent-charge  during  their  lives, 

216. 
entitled  to  an  advowson  in  right  of  wife,  216,  218. 

mm2 
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HUSBAND— and  wife,  cotUinued. 

to  the  trust  term  of  the  wife,  218. 
what  chattels  real  go  to  sorviYing,  216,  etseq, 
arrears  of  rent  dae  to  wife  go  to  surviving,  224. 
chattels  personal  of  wife  in  possession  belong  to,  ib, 

given  to  the  wife  after  marriage  though 
not  come  to  his  possession,  go  to, 
225. 
though  wife  live  apart  from,  ib, 
where  property  given  to  the  wife  does  not  go  to,  225,  226. 
power  of,  with  regard  to  wife's  paraphernalia,  231. 
power  of,  of  an  executrix  to  act,  31,  32,  241,  358. 
power  of,  of  an  administratrix  to  act,  92. 
a  receiver  may  be  appointed  where,  of  an  executrix  is 

abroad,  358. 
action  by,  of  executrix,  445. 

in  an  action  against  wife  executrix,  must  be  joined,  471. 
on  marriage  of  executrix  and  devastavit  by,  both  answer- 
able, 358,  359. 
devastavit  by  executrix  and  subsequent  marriage,  husband 

as  w^U  as  wife  chargeable,  359. 
where,  and  wife  executors  shall  be  excluded  from  the  re- 
sidue, ib. 
interest  of  representative  of  surviving,  217. 
grant  of  administration  to,  83,  84,  224. 

right  of,  thereto  at  common  law,  83,  84. 
how  it  may  be  controlled,  85. 
consent  of,  to  probate  of  wife's  will,  68. 
WIFE— what  chattels  real  go  to  surviving,  214,  215,  216. 
what  chattels  personal,  219, 220,  221, 399s  ^00. 
choses  in  action  of,  220,  224. 

which  vested  in,  before  marriage,  220. 
after  marriage,  ib. 
where  husband  sues  for  chose$  in  action  of,  and  dies  be- 
fore execution,  223,  221. 
where  husband  dies  before  he  has  proceeded  to  reduce 

choses  in  action  of,  into  possession,  221. 
where  husband  dies  before  receiving  a  debt  due  to,  under 

a  commission  of  bankrupt,  ib. 
where  husband  dies  before  seizing  an  estray  in  franchise 

of,  ib. 
where  husband  grants  a  letter  of  attorney  to  receive  a 
legacy  due  to,  221,  222. 
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WlFBr-continued. 

ckoset  in  action  of,  where  a  settlement  before  marriage 
has  been  made  in  consideration  of  the  wife's  fortune^ 
222. 

of  part  of  her  fortune,  ib, 
where  the  settlement  is  silent  in  respect  to  personal  estate, 

ib. 
decree  in  equity  in  favour  of  the  husband  and  wife  in 
right  of,  223. 
where  husband's    representative  entitled  in  equity  to  the 

choses  in  action  of  surviving,  222,  223. 
where  fortune  of,  is  in  the  Court  of  Chancery  on  the  bus- 

band's  death,  223. 
where  on  her  death,  ih, 
where  there  is  issue  of  the  marriage,  223,  224. 
property  to  the  separate  use  of,  225,  226,  227- 

to  what  arrears  thereof,  entitled  to,  at  her  husband's 
death,  228. 
right  of,  to  paraphernalia,  229>  422,  423. 
how  excluded  from  paraphernalia,  232. 
necessary  apparel  of  surviving,  protected,  ib. 
htisband  cannot  make  a  grant  to,  or  covenant  with  her,  but 

may  give  her  property  by  will,  300. 
executrix  or  administratrix  in  the  lifetime  of  husband,  241, 

358. 
next  of  kin,  a  minor,  92. 

may  elect  her  husband  her  guardian  to 
take  administration  for  her,  ib. 
where,  is  executrix,  and  husband  is  abroad,  351. 
on  his  death  her  interest  as  executrix  survives  to,  242. 
on  a  judgment  against  husband  and  executrix,  if  she  survive, 
not  liable  to  an  action  of  debt  suggesting  a  devastavit  by 
the  husband,  and  why,  471. 
in  case  she  married  after  testator's  death,  liable  for  the  wast- 
ing of  the  husband,  ib. 
where  will  of,  executrix,  in  part  void,  242,  243. 
legacy  to  a,  320,  321,  490. 


IDENTITATE  N0MINI8,  159,  436. 
INCAPACITY,  mental,  9. 
INCREASE— interest  vested  in  executor  by,  166. 

where  not,  166,  167- 
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INDICTMENT  for  forging  a  will,  pending  a  suit  in  respect  to  it  in 

the  Ecclesiastical  Court,  77- 
INFANT,  9,  34,  356. 

distinguished  from  a  minor  in  the  spiritual  court,  100. 
administrator  no  award  against,  480. 
assignment  of  guardian  hy  ordinary  to,  100. 
executor,  357. 

executor  and  residuary  legatee,  124 
where  one  executor  is,  and  his  co-executor  not,  102. 
marriage  of,  after  administration  granted  durante  mmoriiate, 

ib. 
death  of,  after  administration  granted  during  his  minority, 

and  that  of  other  infants,  ib. 
executor  after  seventeen,  could  formerly  have  sued  hy  guar- 
dian, or  prochein  amy,  445. 
cannot  now  maintain  an  action  till  he  comes  of  age,  ib, 
executor  formerly  might  have  heen  sued  after  the  age  of 

seventeen,  471. 
cannot  now  till  he  is  come  of  age,  ib. 
legacy  to,  490. 

payment  thereof  into  court,  318. 
maintenance  of,  325,  327,  357. 
education  of,  328. 
INJUNCTION,  271,  318,  358,  445,  490. 
INSANITY  of  next  of  kin,  103. 
INSOLVENCY,  35,  102,  341. 
INSPECTOR  of  seamens'  wills,  60,  190. 
INTEREST  of  debts,  286, 287,  464. 
of  legacies,  323,  et  seq.  328. 
executor  liable  for  in  equity,  in  what  cases,  480. 
INTESTACY,  8o. 
INVENTORY,  41. 

the  nature  of,  247,  et  seq. 
must  be  written  and  stamped,  248. 
exhibited  in  the  spiritual  court,  96,  247,  248,  491. 
for  whose  benefit,  248. 
at  what  time,  ib,  et  seq. 
effect  of,  249,  250. 
omission  to  bring  in,  126,  249. 
when  dispensed  with,  251. 
when  decreed  before   probate,  or  administration 

under  seal,  252. 
commission  of  appraisement  and,  thereupon,  253. 
how  far  questionable  by  a  creditor,  ib. 
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exhibited  in  a  court  of  orphanage  in  London,  in 
what  case,  254. 
IRELAND,  leasehold  estate  in,  144. 
ISSUE — ^taken  on  a  probate,  how  triable,  78. 
taken  on  grant  of  administration,  95. 
ISSUES  forfeited,  278,  459. 


JACKS,  198. 

JEWELS,  150,  224,  229,  230,  401. 
ancient  of  the  crown,  199. 
JOINT  TENANCY  in  chattels,  163. 
JUDGMENTS,  56,  432. 

in  courts  of  record,  262. 

priority  of,  depends  not  on  the  original  cause  of  action,  264. 

in  inferior  courts,  records  of,  removeable  into  the  courts  of 

record  at  Westminster,  ib. 
on  a  scire  facias,  264, 265. 
interlocutory  judgment,  265,  266,  289. 
where  after  verdict,  and  before  the  day  in  bank,  defendant 

dies,  265. 
where  after  an  interlocutory  judgment  defendant  dies,  ib. 
where  defendant  dies  after  a  writ  of  inquiry  executed  and 

before  the  return  of  it,  266. 
relation  of,  ib, 
fraudulent,  ib, 
quod  compute^  267. 
in  a  foreign  country,  ib, 
the  docquetting  of,  266,  269. 
not  docquetted  how  considered,  268. 
of  inferior  courts  not  required  to  be  docquetted,  269. 
yet  executor  bound  to  take  notice  of  them,  ib, 
against  executor,  265,  267. 

where  there  are  several  executors,  294. 
by  the  name  of  administrator,  or  vice  versd, 
ib. 
of  assets  quando  aeciderint,  470. 
confessed  by  one  of  several  co-executors,  360,  472. 
on  simple  contract  confessed  by  an  executor  being  ignorant 
of  a  bond,  on  which  judgment  is  afterwards  given,  293« 
294. 
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against  husband  and  wife  executrix,  if  she  survive,  not  lia- 
ble to  an  action  of  debt  suggesting  a  devastavit  by  the 
husband,  471. 
form  of,  against  an  executor,  463,  469* 
form  of,  in  the  alternative,  463,  464. 

for  the  costs,  467,  468. 
interest  on  a,  286. 
JUSTICES  of  the  peace  have  no  authority  to  order  an  executor  to 
maintain  an  apprentice,  476. 

K. 

KING — may  be  executor,  33. 

entitled  to  effects  of  intestate  in  what  cases,  107»  108. 

debts  due  to,  259»  etseq.  286. 

debtor  of,  outlawed  on  a  mesne  process,  261 . 

assignment  of  debt  to,  ib. 

property  acccruing  to,  by  outlawry,  260. 


LAND — settlement  of,  on  child,  371,  376. 
LEADS,  197. 

LEASE— for  years,  56,  86,  140,  141,  176,  et  seq.  212,  252. 
determinable  on  lives,  140,  176. 
of  a  rectory,  146. 
by  parol,  278,  279. 

made  by  administrator  durante  minoritate  how  far  good,  405. 
sale  of,  by  limited  administrator,  ib. 
LEETS— profits  of,  139. 
LEGACY — upon  condition,  314. 
definition  of,  299. 

genera],  301,  302,  303. 
specific,  ib, 
lapsed  or  vested,  in  what  cases,  171,  172,  303,  306,357. 
454. 

shall  lapse,  though  left  to  legatee,  his  executors,  admi* 
nistrators,  and  assigns,  304. 
though  testator  express  an  intention  to 

the  contrary,  ib, 
if  legatee  die  before  the  condition    on 
which  it  is  given  be  performed,  238. 
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LEGACY — lapsed  or  vested — continued. 

or  before  it  is  vested,  304,  305. 
may  be  so  framed  as  to  prevent  its  lapse,  304. 
to  several  persons  not  extinguished  by  the  death  of  one  of 
them,  ib, 
nor  to  remainder-man  by  the  death  of  the  first  legatee, 

ib. 
nor  to  remainder-man  by  his  death  in  the  lifetime  of 

the  first  legatee,  305,  306. 
nor  ]f  the  legatee  take  in  the  character  of  trustee,  304. 
nor  if  made  to  carry  interest,  305,  31 3. 
distinction  between  such  as  is  vested,  and  such  as  is  not, 

171,  172,  306,  313. 
charged  on  land,  when  vested,  when  not,  172,  173, 174. 
to  be  laid  out  in  land,  303. 
executor's  assent  to,  44,  46,  140,  306,  308. 
why  necessary,  306,  307. 
eflfect  of,  307. 
legatee  cannot  take  possession  of,  before 

such  assent,  39,  307. 
legatee's  interest  in,  before,  307,  308. 
such  assent  express,  309. 
implied,  308,  310. 
absolute,  310. 
may  be  on  condition  precedent,  ib. 

not  subsequent,  310,  311. 
shall  confirm  an  intermediate  grant  by 

legatee  of  his  legacy,  311. 
to  a  release  of  debt  by  will,  308. 
good  before  probate.  312. 
not  before  executor  has  attained  twenty- 
one,  ib. 
has  relation  to  testator's  death,  311. 
once  given,  irrevocable,  ib. 
when  it  cannot  be  given,  311,  318. 
one  of  several  co-executors  may  assent  to,  361. 
assent  to,  by  limited  administrator,  with  the  will  annexed, 

405. 
payment  of,  312,  424. 

when  to  be  paid,  312,  313. 
to  whom,  312,  313,  321,  323,  327,  328. 
voluntary  bond  payable  in  preference  to,  283. 
payment  of,  when  legatee  is  an  infant,  314. 
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executor  has  no  right  to  pay  it  to  the  father,  314, 

et  seq, 
unless  very  small,  when  he  may,  into  the  hands 
of  the  infant,  or  to  the  father,  318. 
payment  of  infant's,  into  court,  under  the  stat.  36  Geo.  3, 

c.  62,  ib, 
payment  of,  to  an  infant  by  an  executor,  to  save  a  forfeiture 

of  his  own,  316. 
payment  of,  to  the  father  of  an  adult  child,  314. 
illusory  payment  of,  320. 

pajrment  of,  to  be  divided  at  executor's  discretion,  319>  320. 
where  the  legacy  is  left  to  one  legatee,  to  be  di- 
vided among  himself  and  others,  321. 
payment  of,  where  legatee  is  a  married  woman,  320. 
living  separate  from  her  husband,  ib. 
divorced  a  me%sd  et  thoro,  320,  321. 
executor  may  decline  paying  her  legacy  where  no 
provision  has  been  made  for  her,  unless  the 
husband  will  make  a  settlement,  321. 
nor  will  Chancery  compel  such  payment  but  on 
the  same  terms,  unless  the  wife  appear  in 
court,  and  consent,  ib. 
payment  of,  where  legatee  is  a  bankrupt,  ib. 

where  the  legacy  was  left  after  signing,  but  be- 
fore allowance  of  his  certificate,  ib. 
conditional  payment  of»  and  security  to  refund,  an  obsolete 

practice,  322. 
payment  of,  bequeathed  to  legatee  conditionally,  313,  314. 
payment  of,  without  notice  of  the  revocation  of  the  will,  79. 
distinction  between  a  voluntary  and  a  compulsory  payment 
of,  341. 

where  the  assets  were  originally  deficient,  and 
where  they  afterwards  became  so  by  misappli- 
cation, ib. 
payment  of  interest  on,  171>  172,  323. 

from  what  period  to  commence,  323,  327. 
when  specific,  323. 
where  legatees  are  infiEUits,  325. 
where  infant  legatees  die  before  twenty- 
one,  ib. 
where  the  infant  is  the  child  of  testator,  ib. 
wheie  a  natural  child,  326, 
where  a  grandchild,  ib. 
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where  a  nephew,  326. 

on  a  bequest  of  a  residue  to  be  divested 

on  a  contingency,  ib, 
where  left  to  infant,  payable  at  twenty- 
one,  and  devised  over  on  his  dying 
before,  and  he  so  dies,  326,  327- 
where  father  of  infant  legatee  is  living,  327. 
where  the  principal  of  a,  left  to  an  infant,  shall  be  broken  in 

upon,  317,  318,  327,  328. 
where  not,  317,  318,  328. 
rate  of  interest  payable  on,  328. 

must  be  paid  in  the  currency  of  the  country  in  which  tes- 
tator resided  when  he  made  his  will,  322. 
interest  to  be  computed  according  to  the  course  of  the  court, 

328. 
how  paid  where  testator  left  effects  partly  here,  and  partly 
abroad,  322. 

where  some  legacies  are  described  as  sterling,  and 

others  not,  323. 
where  legacy  is    charged  on  lands   in    another 
country,  323. 
payment  of,  by  administrator  under  a  void  administration,  132. 
out  of  a  mixed  fund  of  real  and  personal  estate,  payable  on 

a  future  day,  and  legatee  dies  before  the  day,  422. 
receipt  for,  329,  and  App. 
limitation  of,  170. 
ademption  of,  329. 

express,  ib. 
implied,  ib.  et  seq. 

pro  tanto,  333. 
when  cumulative,  when  not,  334,  336. 
when  in  satisfaction  of  a  debt,  when  not,  336, 338. 
abatement  of,  general  or  specific,  306,  339,  340,  347. 

of  specific  legacies  out  of  a  specific  chattel,  340. 
of  legacy  to  a  charity,  ib. 
refunding  of,  in  what  cases,  in  what  not,  341,  342,  347. 
payment  of,  to  residuary  legatee,  342. 
left  to  executor,  347 

pecuniary  or  specific  unequal  to  co-executors,  361,  362. 
equal  pecuniary  legacies  to  co-executors,  362. 
equal  specific  legacies  to  co-executors,  ib. 
executor's  assent  to  his  own,  345. 
express,  ib. 
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LEGACY — executor's  assent — continued. 
implied,  345. 
cannot  give  himself  a  preference  in  regard 

to  a,  347. 
t)n  a  bequest  to  executors  generally,  one 

may  assent  for  his  part,  361. 
effect  of  one  executor's  taking  his  legacy 
without  the  assent  of  the  other,  45. 
to  executor  for  his  trouble,  347,  352, 456. 

must  act,  or  shew  his  intention  to 
act,  to  entitle  himself  to  such  a,  347. 
to  one  of  two  executors  for  his  care  and  trouble,  361. 
specific,  to  executor,  no  bar  of  money  due  to  him  on  mort- 
gage, 185,  186. 
when  debt  of  executor  a  specific  bequest  to  him,  when  not, 

347,351. 
specific,  to  husband  and  wife,  joint  executors,  359, 362, 363. 
interpolation  of  a,  70. 
where  lands  shall  be  assets  only  for  the  payment  of  legacies, 

416. 
payable  at  a  future  time  may  be  secured,  and  appropriated 

in  equity,  482. 
whether  vested  or  contingent,  ib, 
out  of  personal  property  may  be  sued  for  in  the  ecclesiastical 

court,  489. 
in  a  court  of  equity,  479. 
out  of  land  only  in  a  court  of  equity,  490. 
bond  for  cannot  be  enforced  in  the  Ecclesiastical  Court,  491. 
no  action  at  law  lies  against  an  executor,  465, 466. 
in  the  hands  of  an  executor  not  subject  to  foreign  attach- 
ment, 479. 
LEGATEE— who  may  be,  299. 

wife,  300. 

infant  in  ventre  sa  mere,  ib. 
who  not,  299. 

traitors,  ib. 

persons  not  having  qualified  for  oflices,  299,  300. 
persons  denying  the  Trinity  for  the  second  of- 
fence, 300. 
or  the  Scriptures,  ib. 

artificers  going  out  of  the  kingdom  to  exercise  or 
teach  their  trades  abroad,  and  not  returning  within 
six  months  after  due  notice,  ib. 
witnesses  to  the  will  or  codicil,  ib. 
mistake  in  the  Christian  name,  ib. 
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specific,  cnnnot  retain  the  legacy  in  his  possession,  though 
there  be  assets,  307. 
nor  although   testator  direct  that    the   legatee    shall 
take  the    legacy   without  the    executor's     assent, 
307. 
advantage  of,  340. 
disadvantage  of,  ib. 
where  executor  is,  344. 
residuary,  99,  117,  118, 122. 
legatees,  several  residuary,  99,  117. 
executor  and  residuary,  117. 
feme  covert  executrix  and  residuary,  118. 
marshalling  assets  in  favour  of,  420. 

may  sue  in  Chancery,  and  in  the  Ecclesiastical  Court  at  the 
same  time,  496. 
LETTERS,  private,  written  by  tesUtor,  enjoined  from  being  published 

without  executor's  consent,  455. 
LIBELLER,  13. 
LIMITATION— executor's  interest  by,  170. 

of  a  legacy,  171. 
LIMITATIONS — state  of  executor,  not  bound  to  plead  to  an  action 
by  testator's  creditor,  343, 429. 
executor's  suffering  testator's  creditor  to  avail  him- 
self of,  426, 427. 
commencement  of  against  administrator,  447. 
LIS  PENDENS,  66,  91,  103, 
LITERARY  PROPERTY,  152. 
LONDON— custom  of  the  city  of,  388,  et  seq, 

where   it  shall  control 
that  of  York,  402. 
custom  of,  and  York,  in  the  main  agree,  402,  403. 
LOOKING-GLASSES,  197. 
LOSS— of  probate,  77^ 

of  letters  of  administration,  95. 
of  the  effects  by  the  executor's  negligence,  426. 
LOCKS  AND  KEYS,  197. 
LUNATIC— committee  of,  182,  183. 
estate  of,  191. 

Chancery  will  change  the  nature  of,  for  the 
benefit  of  the  owner,  ib. 
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M. 

MAINTENANCE,  money  expended  for  child^8»  no  advancement, 

380,  396. 
MANDAMUS,  57,  66,  86,  94, 105. 
MANURE,  160. 
MARINES,  5,  60,  109. 
MARRIAGE  SETTLEMENT,  284. 
articles,  ib, 
settlement,  operation  of,  in  regard  to  the  custom  of 

London,  392,  393. 
of  female  orphan  of  the  city  of  London  under  twenty- 
one,  398, 394. 
MAYOR  and  commonalty,  201. 

aldermen  of  London,  254. 
MELONS,  160. 

MEMORIAL  of  wiUs  affecting  lands  in  Yorkshire  or  Middlesex,  246. 
MERCHANDIZE,  160. 
MERGER  of  a  term,  141,  142. 
MILLSTONES,  197. 

MINOR  distinguished  from  an  infant,  100. 
MONEY,  150,  224. 

covenanted,  or  agreed  to  be  laid  out  in  land,  8, 181. 
cannot  be  followed  when  invested  in  a  purchase,  182. 
where  land  had  been  sold  by  fraud,  refunded  after  the  death 

of  vendee,  188. 
collected  on  briefs  for  rebuilding  a  copyhold  tenement,  200, 

201. 
of  testator  intermixed  with  executor's,  238. 
MONUMENT  in  a  church,  199. 
MORTGAGES,  139,  164,  183,  222. 

of  freehold  and  copyhold  lands,  422. 
in  general  personal  contracts,  and  the  mortgage- 
money  belongs  to  the  executor,  183,  187. 
where  not,  185. 
when  the  condition  mentions  neither  heirs, 

nor  executors,  183. 
if  it  appoint  the  money  to  be  paid  to  the 
heir  or  executor,  183,  186. 
mortgagor's  failing  to  redeem,  effect  of,  186. 
forfeiture  of  and  mortgagor's  releasing  to  the  hdr  of 

mortgagee  in  fee,  187. 
devise  of,  as  real  estate  by  mortgagee,  188. 
devise  of,  as  real  estate  after  a  decree  of  foreclosure, 
fiMt,  189. 
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MORTGAGES,  continued. 

where  it  will  not  pass  as  land  under  a  general  descrip- 

tion  of  locality,  189. 
ancient,  187. 

in  fee  to  a  citizen  of  London,  ib. 
money  secnred  by,  articled  to  be  laid  out  in  land,  and 

settled,  189. 
mortgaged  lands  descended,  418. 

devised,  418,  431. 
estate  bought  subject  to,  419. 
in  fee,  lands  held  by,  descending  before  redemption 

to  the  heir  within  the  province  of  York,  401. 
debts  by,  as  they  affect  the  personal  assets,  285. 
how  far  a  revocation  of  a  will,  26. 
legacy  given  out  of,  323. 
to  wife  in  fee,  222,  223. 
for  a  term  of  years,  tb. 

by  husband  and  wife  of  the  wife's  term,  216,  218. 
of  terms  of  years  by  executor,  256. 
mortgaged  terms,  assignment  of,  by  executor,  ib. 
executor  not  barred  of  money  due  on,  by  a  specific 
legacy,  185,  186. 
MORTGAGEE— fraudulent  sale  by,  188. 
MOTHER-90. 

relations  by  her  side,  91. 

what  a  child  receives  out  of  the  estate  of  the,  no  advance- 
ment, 380. 


N. 


NE  EXEAT  AEGiVO— against  feme  covert  administratrix,  489. 
NEGRO  SERVANTS— 151. 
NEPHEW— 90,  385. 

son  of  the,  90. 
NIECE— 385. 
NOMINE  PCENjE^in. 
NOMINEES  when  the  king  is  executor,  33. 
NOTICE  of  judgments  docquetted,  269,  293. 

not  docquetted,  268,  269. 
in  inferior  courts  of  record,  269. 
of  a  decree  in  equity,  270. 
express,  270, 292. 


602  INDEX. 

NOTICE,  cfmtinued. 

of  implied,  270, 392. 

recognizances,  statutes,  and  other  inferior  debts  of  re- 
cord, 278. 
debts  by  specialty,  293. 
one  executor  shall  not  be  affected  by,  to  the  other  who 

conceals  it  from  him,  472. 
where,  to  one  shall  be  presumed  notice  to  the  other,  ib. 
NUNCUPATIVE  will,  2,  16,  37,  59. 

executor  may  be  appointed  by,  37. 
codicil,  6. 


O. 


OATH  on  renunciation  of  executorship,  44. 
on  taking  out  probate,  58,  250,  492. 

administration,  96»  250. 
special,  on  exhibiting  an  inventory,  250,  252. 
OFFICE,  civil  or  military,  purchase  for  son  of,  an  advancement,  377. 
OFFlCIALr-66,  74. 
ORPHAN'S  portion,  221. 
ORPHANAGE  money,  202. 

part  by  the  custom  of  London,  393. 
nature  of  the  interest  in,  399. 
release  of,  for  a  valuable  consideration,  binding 
in  equity,  399>  400. 
OVENS— 198.       . 

OVERSEERS  of  the  poor,  money  due  from,  262. 
OUTLAW— 12,  34,  93,  154,  213. 

OUTLAWRY— property  accruing  to  the  crown  by,  260,  261. 
of  the  king's  debtor  on  mesne  process,  261. 
legacy  forfeited  by,  of  legatee,  though  before  execu* 
tor's  assent,  308. 
OWELTY  of  partition,  bond  for,  180, 181. 


P. 


PALES— 197. 

PAPISTI^-35. 

PARAPHERNALIA— of  the  wife,  229. 

necessary  apparel,  ib. 
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PARAPHERNALIA,  of  the  ivife— confmiced. 
bed,  239. 
pearls,  ib, 
diamonds,  ih, 

plate  bought  with  wife's  pin-money,  230. 
cloth  delivered  to  wife  for  her  apparel,  230. 
jewels  presented  by  husband  to  wife  for  the 
express  purpose  of  wearing  them,  230,  231. 
husband  may  sell  or  give  away  in  his  lifetime 
wife's  ornaments,  231. 

cannot  bequeath  them,  ib, 
wife  not  entitled  to  such  ornaments  where  the 

assets  are  deficient  at  husband's  death,  ib, 
wife's  ornaments  preferable  to  legacies,  Uf. 

if  pawned  by  husband  in  his 
lifetime,  shall  be  redeemed 
out  of  his  personal  estate, 
231,  232. 
where  wife  is  excluded  from,  by  her  own  agree- 
ment, 232. 

her  necessary  apparel  protected  even 

against  creditors,  t&. 
when  husband  bequeaths  to  wife  her 
jewels    and    then  over,  and  she 
makes  no  election  to  have  them  as, 
ib. 
marshalling  assets  in  favour  of,  422,  423. 
PARENTS,  90. 

PARISH  APPRENTICE,  476. 
PARROTS,  148. 

PARS  RATIONABILIS,  81,  389>  403. 
PARSNIPS,  160, 194. 
PARSON,  201. 

PARTNER— K>n  the  death  of  one,  his  interest  at  law  vests  in  his  re- 
presentatives, ib. 
but  the  remedy  at  law  survives,  ib, 
surviving,  regarded  in  equity  as  a  trustee  for  the  repre- 
sentatives of  the  deceased,  Uf, 
interest  of  the  executor  of  a  deceased^  in  choses  in  action, 

163. 
how  the  action  in  such  case  brought,  ib, 
executor  of  a  deceased,  and  the  survivor,  cannot  be 
jointly  sued  for  a  debt  due  from  the  partnership,  475. 
PARTNERS  in  trade,  454. 

N    N 
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PARTNERSHIP  in  trade,  156,  166. 
PARTRIDGES,  147, 148, 192. 
PATENT—granted  to  testator,  152. 

grant  by  letters,  of  effects  of  a  bastard  dying  intestate  and 
without  issue,  107,  108,  386,  387. 
PAWN— goods  in,  154,  164. 

execuUnr's  power  to  redeem  them,  257. 
executor  redeeming  goods  with  his  own  money  in, 
shall  be  indemnified  out  of  the  effects,  164,  165. 

executor  so  redeeming  goods  in,  to  the  amount  of 
their  value  is  regarded  as  a  purchaser  of  them  in 
his  own  right,  165. 
effect  of  such  redemption  of  goods  in,  where  the  time 

specified  for  redemption  is  past,  ib. 
wife's  paraphernalia  in,  231,  232. 
writings  of  an  estate  in,  192. 
PEARLS,  229. 
PECULIAR,  60,  51,  52. 
PEWS,  199,  200. 
PHEASANTS,  147, 148, 192. 
PICTURES,  160, 197. 
PIGEONS,  141, 147, 149, 192. 
PIN-MONEY,  228. 

arrears  of,  at  husband's  death,  ib. 
PLANTATIONS,  judge  of  probate  in  the,  71,  72. 

how  bound  by  grant  of 
probate  here,  ib. 
estate  in  fee  in,  416. 
PLANTS,  149. 
PLEA  puis  darrein  continuance,  368. 

false,  pleaded  by  executor,  289,  463, 467. 
PLEAS,  distinct,  pleaded  by  co-executors,  472. 
PLENE  ADMINISTRAVIT'-^leSL  of,  267.  279,  280,  365,  367,  470. 

evidence  thereof,  267,  282,  298,  367* 
POLICY  of  insurance,  re-assurance  by  executor,  453. 
PORTION,  172, 329,  371, 376. 

infuturo,  an  advancement,  377. 

contingent,  an  advancement,  377,  378. 

charged  on  land,  when  vested,  when  not,  172,  173. 

may  be  vested,  but  not  raisable  imme- 
diately, 173. 
devise  for  raising,  pursuant  to  an  agreement  before  mar- 
riage, 411. 
filial,  by  the  custom  of  York,  401 . 
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PORTRAITS  ancient,  199. 
POSSIBILITY,  170,  212,  213,  214. 

tenant  after,  of  issue  extinct,  207. 
POST-OFFICE,  money  due  for  letters  to  the,  262. 
POSTand  RAILS,  197. 
POULTRY,  147. 

POWER  of  executor  to  sell  land,  412, 413,  416. 
PRESENTATION  to  a  church,  139,  144,  189,  190. 

when  the  grantee  of  the  next,  dies 
after  the   church   becomes   void, 
and  befoiB  pi-esentation,  190. 
PRESENTS  by  a  father  to  his  child,  380,  396. 
PRIORITY  of  date,  when  not  material,  263,  265, 275. 
PRISONER,  10,  93,  151. 
PROBATE— acts  of  an  executor  before,  46,  245,  312. 

what  actions  he  may  commence  before,  46,  445, 446. 
what  actions  he  may  maintain  before,  47. 
executors  liable  to  be  sued  before,  48, 49. 
relation  of,  46,  47. 

shall  not  prejudice  a  third  person,  47. 
death  of  executor  before,  49,  115. 

after  taking  the  oath,  but  before  the  pass- 
ing of  the  grant,  49. 
effect  of,  by  limited  executor  in  regard  to  subsequent 
executor,  49,  457,  458. 
>  '     jurisdiction  of  granting,  49. 

by  courts-baron,  50. 
by  mayors  of  boroughs,  ib. 
by  the  ordinary  or  metropolitala,  ib, 
bona  notabiUa,  what  shall  be,  51,  et  seq, 
of  the  amount  of,  53. 
debts,  bona  notabiUa^  54. 
how  considered  when  by  specialty,  55. 
when  by  simple  contract,  ib, 
bona  notabiUa  in  England  and  Ireland,  53. 
what  shall  not  be  bona  notabiUa^  52,  56. 
privilege  of  granting,  personal,  66 
when  void,  when  voidable,  53,  73. 
of  will,  when  proved  in  the  common  form,  and  when 

per  testes,  and  how,  56,  57. 
how  will  and  codicil  in  testator's  hand-writing  proved,  57. 

in  another's  hand-writing,  58. 
oath  on  taking,  ib, 
what  is  styled  8o,  ib 

N  n2 
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PROBATE— con^uerf. 

of  nuncupative  wills,  59. 

of  the  wills  of  seamen  and  marines,  60. 

where  executor  is  infirm,  or  at  a  distance  in  England  or 

foreign  parts,  65. 
of  citing  executor  to  prove,  ib, 
effect  of  his  failure  to  appear,  Uf. 
penalty  for  his  acting  and  neglecting  to  prove  wiUiin 

six  months,  43, 66, 
ordinary  bound  to  grant,  66. 
compellable  by  mandamus,  ib. 
what  he  may  return,  ib, 
may  act  by  his  official,  ib. 
when  granted  by  the  dean  and  chapter,  67. 
of  a  bishop's  will,  53, 67. 

double,  67, 
where  several  executors  with  distinct  powers,  ib. 
of  will  of  a  married  woman,  68. 
when  limited,  68,  69. 

new,  by  executor  of  executor  not  necessary,  ib. 
by  surviving  executor  having  refused  during  the  lives  of 

his  co-executors,  86. 
of  wills  of  personal  estate  only,  69. 

of  a  mixed  nature,  70. 
not  to  be  granted  of  wills  respecting  lands  merely,  69, 

70. 
of  a  will  with  reservation  as  to  a  legacy,  70. 
of  a  will  of  a  party  long  absent,  ib. 
of  willlost,7l. 

of  will  illegible  by  accident,  ib. 
how  a  will  proved  in  Scotland  is  proved  here,  7l. 
how  if  in  Ireland,  tb. 
how  if  in  East  or  West  Indies,  ib. 
grant  of,  by  judge  of  probate  in  the  plantations  after 

such  grant  here,  71 »  72. 
of  a  will  made  abroad  disposing  of  effects  here,  72. 
of  effects  abroad  according  to  the  custom  of  the  country 

sufficient,  ib, 
of  will  in  a  foreign  language,  ib. 
of  will  annexed  to  an  administration,  98. 
revocation  of,  73»  75,  78. 

revoked  for  fraud,  73. 

on  proof  of  revocation  of  the  wilL 


r 


INDEX.  607 

PROBATE,  revocatiou  oi^-cotttinued. 

of  making  a  subsequent 
will,  73. 
of  appeals  in  regard  to,  73,  75. 
when  affirmed  on  appeal,  cause  sent  back,  75. 
granted  de  novo  by  court  of  appeal  when  sentence  re- 
versed, ib, 

effect  of,  75,  115. 
death  of  executor  before,  115,  140. 

effect  of,  ib. 
death  of  executor  residuary  legatee  intestate  before,  118. 

effect  of,  ib. 
death  of  executor  residuary  legatee  leaving  a  will  be* 
fore,  ib. 
effect  of,  ib. 
death  of  executor  residuary  legatee  intestate  after,  effect 

of,ib. 
within  what  time  will  be  proved  in  the  common  form, 
may  be  disputed,  76. 

within  what  time  a  will  formally  proved,  ib. 
unrevoked,  not  to  be  contradicted,  ib. 
seal  of  ordinary  may  be  shewn  to  be  forged,  ib. 

or  that  there  were  bona  notabilia,  ib. 
payment  of  debt  to  an  executor  under,  of  a  forged  will, 

good,  76,  77, 
practice  not  to  try  forgery  of  a  will  while  litigating  in 

the  spiritual  court,  77 * 
payment  of  money  under,  of  will  of  a  living  person, 

void,  ib, 
loss  of,  ib. 

how  probate  may  be  proved,  77,  78. 
issue  taken  on,  triable  by  a  jury,  78. 
effect  of  revocation  of,  ib. 
of  registering  at  the  bank,  255,  256. 
PROHIBITION,  70,  127, 318,  491,  494. 
PROMISE — memorandum  in  writing  of,  464. 
consideration  of,  ib. 

what  is  sufficient,  ib. 
PROMISSORY  NOTE,  157.  235,  286. 

interest  on,  287. 
PUMPS,  197. 

PUR  AUTER  VIE  tenant,  208. 
estate,  410,  411. 
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Q. 


QUAKER,  43. 

QUARE  IMPEDIT,  158,  161,  240,  434,  437. 

QUEEN,  12. 


R. 

RABBITS,  141,  147. 
RAILS,  197. 
RECEIVER,  102, 103. 

pendente  lite,  103. 

may  be  appointed  by  Chancery  in  case  an  executor  be- 
comes  bankrupt,  488. 
when  husband  of  executrix  is  abroad, 
358. 
RECEIPT— for  a  legacy,  329>  and  vid.  Append. 
executors  joining  in  a,  483,  484. 
effect  of,  484. 
RECOGNIZANCE,  56,  263,  432. 

definition,  271,  272. 
distinction  between,  and  a  bond,  ib. 
how  authenticated,  272. 
in  the  nature  of  a  statute  staple,  272,  274,  275. 
description  of,  274,  275. 
recognizance  and  statutes  payable  in  the  same  order, 

275. 
not  yet  due,  275,  276. 
contingent,  276. 

not  enrolled,  how  considered,  277- 
RECTORY,  lease  of,  146. 
REFUNDING  of  legacies,  341. 
REFUSAL  of  the  office  of  executor,  43,  92,  93,  120,  121,  128. 

of  administrator,  120. 
REGISTRY  of  the  spiritual  court,  58,  96,  97,  119,  492. 
REGISTER'S  book  in  the  spiritual  court,  78,  95. 
REGISTERING  probate  at  the  bank,  255,  256. 

seamens'  wills,  60. 
REGISTRY  of  wills  affecting  lands  in  Yorkshire  or  Middlesex,  246. 
RELATIONS— description  of,  under  a  Mill,  300,  386. 
RELEASE  of  debts  by  will,  308. 

of  debts  by  executor,  424. 
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RELEASE  of  debts— ccm/tftved. 

by  basband  of  executrix,  or  administratrix,  242. 
by  one  executor,  359»  360. 
by  one  executor  of  his  interest  to  his  co-executor, 
360. 
RELIEF— due  to  testator,  action  for,  433. 

due  from  testator,  action  for,  469- 
REMAINDER,  165,  214. 

interest  vested  in  executor  by,  165,  166. 
when  not,  166. 
REMAINDER.MAN— what  chattels  go  to,  203,  et  seq. 

not  entitled  to  emblements,  204,  et  seq^ 
right  of,  to  heir-looms,  211. 
REMEDIES— for  executor  or  administrator  at  law,  254,  255,  256, 
431. 

action  by,  where  cause  of,  arose  in  testator's 
lifetime,  157,  431. 
in  what  cases  not  maintainable,  160, 436. 
where  cause  of,  ^rose  after  testator's 
death,  162,  437. 
executor  may  sue  in  a  court  of  consience,  436. 

may  hold  to  bail,  on  what  affidavit,  438. 
legal  remedy  of  creditor  executor  refusing  to  act  not 

extinguished,  298. 
action  not  maintainable  by  infant  executor,  445. 
formerly  maintainable  by  infant  executor  after  the  age 

of  seventeen,  ib, 
husband  of  executrix  cannot  sue  without  her,  ib, 
action  by  executor  durante  minoritate,  ib. 
co-executors  must  all  join  in  an  action,  445, 446. 

of  their  joining  where  infant  is  co-executor, 
446. 
in  action  by  co-executor  of  summons  and  severance,  ib. 
when  on  judgment  recovered  by  two  executors  they 

pray  different  writs  of  execution,  447. 
action  by  executor  of  executor,  ib. 
action  by  administrator,  ib, 

by  special  administrator,  ib, 
by  joint  administrators,  448. 
where  either  party  dies  between  verdict  and  judgment, 
442. 

after  the  assizes  commenced,  but 
before  the  trial,  ib. 
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REMEDIES  where  either  party  dies — eoiUhmed. 

judf(ment  in  such  cases  how  and 

when  entered,  443. 
revived  by  scire  facioi  in  what 
form,  ib. 

where  either  party  dies  before  the  assises,  the  suit  is 
abated,  442. 

scire  facias  by  executor  on  his  coming  of  age  on  judg- 
ment recovered  by  administrator  dtarante  mmoritate, 
447,  448. 

scire  facias  by  administrator  in  such  case  against  the 
bail,  448. 

execution  in  such  case  on  the  judgment,  ib, 

scire  facias  by  administrator  de  bonis  non,  on  judgment 
recovered  by  executor,  ib, 

if  executor  or  administrator  die  after  suing  out  execu- 
tion, but  before  the  return  of  it,  administrator  de 
bonis  Hon  may  perfect  the  same,  448,  449. 

and  where  the  execution  was  on  a  judgment  by  default, 
450. 

where  in  such  case  sheriff  returns  a  seizure  of  goods, 
but  that  they  remain  in  his  hands  pro  dtfectu  emp^ 
torum,  449. 

where  at  the  time  of  the  executor's  or  administrator's 
death  the  money  is  levied,  ib. 

if  executor  bring  a  scire  facias  on  a  judgment  or  recog- 
nizance, and  after  judgment  die,  administrator  de 
bonis  non  must  bring  a  scire  facias  on  the  final  judg* 
ment,  ib. 

on  judgment  by  default  for  goods  taken  out  of  the  exe- 
cutor's or  administrator's  own  possession,  his  ad- 
ministrator shall  have  a  scire  facias  on  it,  and  account 
to  administrator  de  bonis  non,  450. 

right  of  executor  to  distrain,  in  what  cases,  450,  e^  seq, 

right  of  executor  of  executor  to  distrain,  452. 

executor  as  such  may  prove  a  debt  under  a  commission 
of  bankruptcy,  ib. 

when  executor  may  take  out  a  commission  for  a  debt 
due  to  the  testator,  when  not,  ib. 

executor  may  sign  bankrupt's  certiflcate,.t6. 

but  not  both  as  executor  and  in  his  own  right,  453. 

executor  before  probate  may  commence  an  action,  46. 

may  arrest  a  debtor,  47. 
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party  before  grant  of  administration  cannot  commence 
an  action,  95. 

may  file  a  bill  in  eqnity^  ib, 

for  executor  or  administrator  in  equity,  160, 454,  et  seq. 

for  executors  of  a  deceased  partner,  454. 

for  executors  in  regard  to  testator's  letters,  455. 

wben  executor  may  institute  a  suit  against  creditors  to 
bave  tbeir  claims  ascertamed  by  a  decree  of  the 
court,  ib. 

when  executor  is  entitled  to  an  injunction  to  restrain  a 
creditor  from  proceeding  against  him  at  law,  455, 456. 

entitled  in  general  to  no  allowance  for  his  trouble,  456. 

when  entitled  to  conmiission,  457. 

when  fraudulent  assignment  of  a  term  by  a  former  ad- 
ministrator, shall  be  avoided  in  equity  by  a  subse- 
quent, 458. 

bUl  of  revivor  by  executor,  455. 

by  subsequent  administrator,  458. 

where  one  of  two  executors  plaintiffs  in  equity  may  be 
severed,  457. 

suit  not  abated  by  the  death  of  a  co-executor,  ib. 

after  executorship  of  temporary  executor,  a  subsequent 
one  may  maintain  a  suit  without  another  probate, 
457,  458. 

executor  come  of  age  may  continue  the  suit^f  admini- 
strator durante  minoriiate,  by  a  supplemental  bill,  458. 

at  law  against  executor  or  administrator  where  cause 
of  action  arose  before  testator's  death,  459. 

where  exist,  where  not,  285,  460,  et  seq. 

against  executor  or  administrator  where  cause  of  action 
arose  subsequent  to  testator's  death,  462. 

for  rent  due  before,  and  after  that  event,  278,  281. 

to  what  action  executor  not  liable  on  account  of  the 
cause,  460,  461,  462. 

on  account  of  the  form,  461. 

by  scire  facias,  265,  266,  267,  277. 

against  an  executor  come  of  age,  by  scire  facias  on 
judgment  recovered  against  the  administrator  (ftiraiUe 
minoritate,  407. 

scire  facias  against  executor,  when  defendant  dies  after 
final  judgment,  and  before  execution,  469. 

when  writ  of  fieri  facias  is  tested  before  defendant's 
death,  but  not  delivered  to  sheriff  till  after  it,  ib. 
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scire  faciat  on  a  judgment  against  an  executor  or  ad- 
ministrator, ib. 
return  nuUa  bona,  or  nvUa  bona  and  a  devastavit,  469> 

470. 
proceeding  on  either  of  such  returns,  470. 
judgment  of  assets  quando  acciderint,  479' 
scire  facias,  on  ajudgment  of  assets  quando  acciderint, 

ib. 
action  of  debt  on  a  judgment  of  assets  (fnando  accide- 
rint suggesting  a  devastavit,  ib, 
against  administrator  on  administration-bond,  495, 496. 
how  executor  may  make  himself  personally  responsible, 
463,  464. 
cannot  be  sued  at  law  for  a  legacy,  465, 

466. 
not  liable  to  be  sued  in  a  court  of  con- 
science, 466,  467. 
not  in  general  held  to  bail,  467. 
in  what  case  he  may  be,  ib, 
infant  executor  not  liable  to  be  sued,  471. 
limited  executor  may  be  sued,  ib. 
in  action  against  wife  executrix,  husband 
must  be  joined,  ib. 
on  judgment  against  husband  and  wife  exe- 
cutrix, if  she  survive,  not  liable  to  action 
of  debt  suggesting  a  devastavit  by  the 
husband,  ib. 
where  co-executors  are  defendants,  471»  472. 

where  some  of  them  are  infuts, 
472. 
how  they  must  appear,  ib. 
one  executor  not  liable  for  the  devastavit  of  co-execu- 
tor, ib. 
against  executor  of  executor  on  a  devastavit  by  the 

ktter,  473. 
actions  against  limited  administrator,  474,  475. 
administrator  durante  minoritate  having  wasted  the  as- 
sets, liable  to  the  executor  on  his  coming  of  age,  but 
not  after  that  period  to  a  creditor,  475. 
executor  of  a  deceased  partner  and  the  survivor  cannot 
be  jointly  sued  for  a  debt  due  from  the  partnership, 
ib. 
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distress  against  executor  of  tenant  for  life,  or  for  years, 

476. 
remedy  for  the  assets  in  case  of  a  bankrupt  executor, 

488. 
by  apprentice  against  executor  of  the  master  for  a  debt 
where  destroyed  by  the  act  of  the  party,  348. 

where  suspended  only  by  the  act  of  the  party, 
349. 
where  obligor  of  bond  administers  to  obligee  and  dies, 
creditor  and  administrator  d«&ont9fioi»  of  obligee  may 
sue  executor  of  obligor,  ib. 
foreign  attachment,  executors  and  administrators  within 
the  custom  of,  in  what  cases,  478. 
in  what  not,  478,  479- 
against  executor  or  administrator  in  equity,  479. 
bill  of  revivor  against  executor,  ib. 
bill  by  legatees  or  parties  in  distribution,  479»  480. 
executor  liable  for  interest,  in  what  cases,  480,  481. 

if  he  compound  debts  due  from  testator,  shall 

not  be  entitled  to  the  benefit,  481. 
in  what  cases  not  liable  in  consequence  of  lend- 
ing or  paying  money,  ib, 
generally  liable  for  compounding  or  releksing 

a  debt,  when  not,  481,  482. 
may  be  called  upon  in  equity  to  secure  a  legacy 
payable  at  a  future  time,  482. 
to  secure  an  annuity,  ib, 
against  executor  joining  in  a  receipt,  483,  484. 
an  executor  not  admitting  assets  liable  to  account, 

though  co-executor  admit  them,  486. 
when  co-executor  not  liable  for  the  administration  of 

the  property,  ib. 
against  executor  or  administrator  in  the  ecclesiastical 
court,  489. 
at  the  suit  of  legatees,  or  parties  in  distribution, 

489,  et  seq, 
at  the  promotion  of  a  creditor,  495. 
when  legatees  may  sue  executor  in  Chancery 
and    in  the  prerogative  court  at  the  same 
time,  496. 
if  temporal  matter  be  pleaded,  spiritual  court 
must  proceed  according  to  common  law,  494. 
specialty  creditor  may  resort  against  heir  and 
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devisee,  without  suing  the  executor  of  debtor, 
411. 
against  executor  de  son  tort,  473. 

may  be  sued  with  a  lawful  executor,  but  not  with 

a  lawful  administrator,  ib, 
how  far  liable,  473,  474. 
executor  of,  liable  for  the  devastavit  of  the  latter, 

474. 
executor  ds  soh  tort  of  not  liable  for  the  devas- 
tavit of  the  latter,  ib. 
may  be  sued  for  a  legacy  in  the  ecdesiasti- 
cal  court,  496. 
RENT,  140,  143,  144, 145,  157,  159,  217,  224,  236,  239. 
service,  450. 
charge,  t6. 
seek,  ib. 
fee-farm,  ib. 
due  to  the  crown,  261. 
to  what,  heir  is  entitled,  176,  177,  178. 

where  heir  is  entitled  to,  138. 
to  what,  executor  is  entitled,  136. 

where  executor  is  entitled,  179. 
apportionment  of,  in  favour  of  executor  of  tenant  for  life,  208, 
209,  436. 
.    a  debt  due  by  specialty,  278,  281,  469. 
reserved  by  parol  lease,  279,  460. 
after  determination  of  the  lease,  279. 
left  in  arrear  by  testator,  ib, 
accruing  after  his  death,  Uf. 

when  the  profits  of  the  land  exceed  the  amount  of,  279,  280. 
when  the  profits  are  less  than  the,  280. 
avowry  for,  48,  424. 

as  incident  to  a  reversion  for  years,  437. 
reserved  on  a  lease  for  years,  query  whether  executor  can  dis- 
train for,  461,462. 
RENT-CHARGE — executor  of  grantee  of,  for  term  of  years,  if  he  so 
long  live,  cannot  distndn  for  the  same,  452. 
an  advancement,  377. 
REPLEVIN,  action  of,  169,  161, 437. 

REPRESENTATION,  not  admitted  among  callaterals  after  intes- 

tate's  brothers'  and  sisters'  children, 
372,  382,  383. 
REPUBLICATION  of  a  former  will,  28. 
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REQUISITION— in  regard  to  seamen's  wills,  63. 

in  re^rd  to  administration  to  seamen,  112. 
to  bishop  or  archbishop  in  England,  65,  94. 
to  the  magistrates  in  Scotland,  65. 

in  the  West  Indies,  Uf, 
RESIDUE,  342. 

undisposed  of,  351. 

parol  evidence  respecting,  365. 
interest  upon,  324. 
interest  of  executor  in,  351,  ^  seq, 
of  widow  executrix  in,  353. 
of  limited  executor  in,  354. 
where  husband  and  wife  executors  shall  be  excluded  from, 

359. 
when  co-executors  shall  be  entitled  to,  when  not,  359* 

363. 
co-executors  take  as  joint-tenants,  363. 
RESIDUARY  LEGATEE,  342. 

where  there  is  no  present  residue,  100,  117,  122. 
death  of,  before  the  surplus  is  ascertained,  342. 
shall  not  compel  the  other  legatees  to  abate,  344. 
shall  not  suffer  alone  in  case  of  a  devastavit,  tft. 
infant  executor,  124. 
bankrupt  executor,  488. 
RETAINER— by  executor  of  a  debt  due  to  him,  295,  et  seq, 
by  husband  of  executrix,  359. 
by  one  of  two  executors  how  far  allowable,  361. 
for  his  debt  not  in  general  allowed  to  executor  de  son 

tort,  366. 
when  entitled  thereto  under  the  statute,  ib, 
for  debt  by  limited  administrator,  405. 
REVERSION,  377. 

legacy  charged  on,  324. 
REVERSIONER,  206,  211. 
REVIEW— commission  of,  74,  75. 
REVOCATION  of  will,  14,  et  seq. 
ROMAN  CATHOLICS,  35. 


SAFFRON,  150,  194. 
SAINTFOIN,  150. 


()16  INDEX. 

SALE  of  the  deceased's  effects,  40. 

by  grantee  of  letters  ad  colligendum, 

107. 
by  executor,  256,  257. 
though  specifically  bequeathed,256. 
in  satisfaction  of  his  own  debt,  296. 
by  administrator  where  administra- 
tion is  void,  128. 

where  voidable,  96,  129. 
to  executor  by  sheriff  under  ^Jleri  facias,  239. 
of  perishable  articles,  40,  247,  404,  428. 
of  leases  by  limited  administrator,  405. 
of  goods  at  an  undervalue,  427. 
of  land,  364. 

of  land  devised  to  executor  for  that  purpose,  413. 
SATISFACTION,  336. 
SCIRE  FACIAS,  220,  266,  266,  267. 

on  a  judgment,  202,  265,  407. 

on  a  recognizance,  277* 

execution  by,  where  testator  plaintiff  died  after 

final  judgment,  and  before  execution,  441,  442. 
effect  of  testator's  or  intestate's  death  after  s^  fieri 
facias  sued  out,  442. 

after  the  goods  are  seized,  ib, 
where  either  party  dies  after  interlocutory  judgment, 
and  before  execution  of  the  writ  of  inquiry,  443, 
444. 
the  form  of  the  scire  facias  in  such  case,  444. 
judgment  in  such  case,  how  entered,  ib, 
by  executor  on  his  coming  of  age  on  a  judgment 
recovered  by  administrator  durante  minoritate, 
447,  448. 
by  administrator  in  such  case  against  the  bail,  448. 
by  administrator  de  bonis  non,  480. 
when  it  lies,  ib, 
when  not,  449. 
on  judgment  recovered  by  executor  or  administra- 
tor, ib> 
by  administrator  of  executor  or  administrator  on  a 
judgment  by  default  for  goods  taken  out  of  the 
possession  of  the  latter,  450. 
where  defendant  dies  after  interlocutory  and  before 
final  judgment,  two  writs  of  scire  facias  must  be 
sued  out,  444. 
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when  respectively,  444. 
against  ezecntor  where  defendant  dies  after  final 

judgment,  and  before  execution,  469. 
on  a  judgment  against  executor  or  administrator,  ib, 
t  return  nulla  bona;  or  nulia  bona  and  a  devastavit, 

469,  470. 
proceeding  on  either  of  such  returns,  470. 
on  a  judgment  of  assets  quando  acciderint,  ib, 
against  executor  of  an  executor  on  a  judgment 
against  the  latter,  in  an  action  of  debt  suggesting 
a  devastavit  on  a  judgment  committed  by  him  in 
the  lifetime  of  plaintiff's  testator,  473. 
on  a  judgment  where  necessary  against  an  executor 
of  an  executor,  ib, 
SCIRE  FIERI,  inquiry,  470. 
SCOTLAND,  leasehold  estate  in,  144. 
SCRIPTURES,  denial  of,  36. 
SEAL  of  the  ordinary,  46,  58,  76. 
SEAMAN,  4,  5. 
SEAMEN'S  WAGES,  60. 
will  of,  ib, 

administration  to,  109. 
SEE,  vacancy  of,  67,  94. 

SEQUESTRATION  of  the  deceased's  effects,  65. 
SERVANT,  151,  152. 
SETTLEMENT  gained  by  executor,  146. 

SETTLEMENT  on  a  child,  either  voluntary,  or  for  a  good  considera- 
tion, on  advancement  |>ro  tanto,  377. 
SHERIFF,  action  against,  159,  161,  435,  437,  438. 

action  against  executor  for  money  levied  by  testator  as,  460. 
SHEEP,  wool  of,  166. 
SHIP  at  sea,  153. 

delivery  of,  by  bill  of  sale,  234. 
SIGNATURE  of  a  will,  2,  15. 
of  a  codicil,  6. 
SIMPLE  CONTRACi;  debts  by,  167,  219,  261,  267,  285,  286,  433, 
437,  459,  460,  462,  463. 
bills,  286,  460. 
notes,  ib. 

verbal  promises,  ib, 
promises  express,  ib, 
implied,  ib. 
collateral,  460. 
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due  to  the  king,  259,  286. 

wages  of  senrants,  286. 

of  labourers,  ib. 

apprentice  fee  received  by  testator, 

ib. 
where  by  the  custom  of  London 
equal  to  a  debt  by  specialty,  282. 
judgment  not  docquetted  on  a  level 

with,  268. 
interest  on,  286. 
SISTER  of  the  half-blood,  91 . 
SKIRRETS,  194. 

SLAVE— his  right  to  a  legacy,  233. 
SOLDIERS  in  actual  service,  will  of,  4. 
SON,  87. 

of  intestate's  sister,  383. 
of  intestate's  aunt,  384. 
SPECIAL  occupant,  140, 179. 

plea  by  executor,  267,  280,  281,  282,  283,  298. 
when  necessary,  267,  280,  281. 
SPECIALTY— debts  by,  278,  et  teq,  469. 
not  yet  due,  281. 
contingent,  282. 

where  the  contingency  has  taken 
place,  ib. 
interest  on,  286,  287. 
SQUIRRELS,  248. 
STATUTE  20  Hen.  3,  c.  2,  206. 
13  Ed.  1,  c.  19,  82. 
13  Ed.  1,  Westminster  2,  c.  23,  433. 
de  mereatoribus,  13  Ed.  1,  272, 
4  Ed.  3,  c.  7,  433. 

26  Ed.  3,  c.  6,  447. 

27  Ed.  3,  273. 

21  Hen.  ^,  c..5,  20,  41,  65,  73,  83,  84,  97,  123,  247,  249, 
253,412. 

23  Hen.  8,  c.  6,  274. 

24  Hen.  8,  c.  12,  73. 

25  Hen.  8,  c.  19,  74. 

26  Hen.  8,  c.  1,  75. 

28  Hen.  8,  c.  11,  208. 
32  Hen.  8,  c.  1,  2. 

32  Hen.  8,  c.  6,  13. 
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32  Hen.  8,  c.  37,  217,  224,  450. 

33  Hen.  8,  c.  39,  259. 

34  &  35  Hen.  8,  c.  6,  9,  10. 

2  &  3  Ed.  6,  c.  13,  434. 
1  Eliz.  c.  1,  75. 

43  Eliz.  c.  8,  39. 

92  canon,  Jac.  1,  51,  52. 

3  Jac.  1,  c.  5,  33. 
3  Car.  1,  c.  2,  ib. 

17  Car.  2,  c.  8,  265,  442,  448. 

22  &  23  Car.  2,  c.  10,  85,  97,  247,  370. 

25  Car.  2,  c.  2,  33. 

29  Car.  2,  c.  3,  2,  4,  38,  59,  86,  140,  143,  169,  373,  410, 
415,  464. 

30  Car.  2,  stat.  2,  c.  1,  33. 
30  Car.  2,  c.  3,  262. 

30  Car.  2,  c.  7,  474. 

1  Jac.  2,  c.  17,  370,  382,  390,  493. 

3  W.  &M.,  c.  14,411. 

4  &  5  W.  &  M.,  c.  2,  388. 
4  &  5  W.  &  M.,  c.  20,  268. 

4  &  5  W.  &  M.,  c.  24,  430,  473,  474. 

5  W.  &M.,C.  20,256. 
5W.  3,c.  21,4. 

7&  8  W.  3,c.  38,388,403. 
8&9W.  3,  c.  11,265,443. 
9  &  10  W.  3,  c.  32,  33. 

13  W.  3,  c.  6,  ib. 

2  &  3  Ann,  c.  5,  388. 

4  &  5  Ann,  c.  16,  4,  54,  56. 

8  Ann,  c.  14,  475. 

9  Ann,  c.  10,  262. 

I  Geo.  1  Stat.  2,  c.  13,  33. 

5  Geo.  1,  c.  27,  13, 34. 

II  Geo.  1,  c.  18,  388,400. 
2Geo.  2,0.23,  441. 

5  Geo.  2,  c.  r,  417. 

5  Geo.  2,  c.  30,  221. 

11  Geo.  2,  c.  19,208,436. 

14  Geo.  2,  c.  20,  140. 
17  Geo.  2,  c.  38,262. 
19  Geo.  2,  c.  37,  453. 
19  Geo.  3,c.  70,264. 

o  o 
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26  Geo.  3,  c.  63,  5,  60. 

31  Geo.  3,  c.  32,  33. 

32  (Qeo.  3,  c.  34,  5,  60,  109- 
32  Geo.  3,  c.  67,  64,  113. 

36  Geo.  3,  c.  52,  318,  and  App. 

37  Geo.  3,  c.  90,  43,  66,  96,  246. 

38  Geo.  3,  c.  87,  31,  100,   101,  104,  121,  312,  356,  406, 
408,445,471. 

44  Geo.  3,  c.  98,  App. 

45  Geo.  3,  c  28,  56,  263,  432,  App 
47  Geo.  3,  c.  74,  417. 

55  Geo.  3,  c.  60, 6, 60,  109. 

1  W.  4,c.  40,  351. 

1  W.4,c.  47,416. 

3  &  4  W.  4,  C.  42,  440. 

3  &  4  W.  4,  c.  104,  416. 

4  &  5  W.  4,  c.  22,  208. 
1  Vict.  c.  26,  App. 

STATUTE  MERCHANT,  134,  260,  272. 

description  of,  272. 
estate  by,  139,  212. 
STATUTE  STAPLE,  134,  260, 273. 

description  of,  273. 
estate  by,  139,  212. 
not  yet  due,  275. 
contingent,  275,  276. 
SUCCESSOR— what  chattels  go  to,  201. 

what  not,  ib, 
SUMMONS  and  severance  in  an  actictp  in  the  names  of  co-executors, 
446. 
writ  not  abated  by  the  death  of  die  party  severed^ 
ib. 
nor  if  he  lire  till  judgment  can  he  ftue  out  exe- 
cution, ib. 
SUPPLEMENTAL  BILL  by  executor  come  of  age  after  adminis- 
tration  committed  dmrantenunoriiaie,  358. 
SURRENDER  of  lease  by  executor,  142. 

by  husband  of  executrix  or  administratrix, 
342. 
SURVIVORSHIP,  right  of,  155, 163,  454. 

exists  not  in  regard  to  partners  in  trade, 
or  husbandry,  155, 163, 454. 
SURVIVING  executor,  114,  363. 

administrator,  114,  408. 
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SUSPENSION  of  bishop  or  archbishop,  67,  94. 

SWANS,  192. 

SYNDICS,  where  a  corporation  is  executor,  33. 


TABLES  and  benches  long  fixed,  197- 

modem,  and  fixed,  198. 
TAPESTRY,  ib. 

TENANCY  from  year  to  year,  141. 
TENANT  for  life,  executor  of,  206. 
TERM  FOR  YEARS,  140,  179,410. 

vested  in  executor  by  his  entry  before  probate, 

140. 
cannot  be  waived  by  executor,  143,  279. 

unless  where  there  are  not  assets  to  pay 

the  rent,  143,  144. 
what  he  is  to  do  where  there  are  assets  to 
pay  rent,  but  not  for  the  whole  term, 
144. 
in  an  advowson,  161. 
in  trust  to  pay  debts,  and  then  to  attend  the 

inheritance,  178. 
vested  in  a  trustee  to  attend  the  inheritance, 

410,  427. 
grant  or  surrender  of,  by  one  of  several  exe- 
cutors, 360. 
reversion  of,  141. 
TIMBER,  193. 
TITHES,  168,  190. 

where  executor  is  considered  as  possessed  of,  145,  146. 
action  for  not  setting  out,  158,  434. 
TOMBSTONE,  199. 

TRADE — ^not  generally  transmissible  to  executor,  166. 
where  he  may  carry  it  on,  166,  486. 
where  the  testator  directs  the  residue  of  his  estate  to  be 

employed  in  carrying  on  his,  166,  486. 
where  the  testator  directs  part  of  his  assets  to  be  so  em« 
ployed,  166,  487. 
TRADER— what  acts  an  executor  of,  may  perform  without  making 
himself  one,  487,  488. 
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real  estate  liable  to  debts,  417. 
TRAITOR.  12,  35,  93. 
TRANSMUTATION  of  the  property  in  favour  of  the  executor,  238, 

240. 
TREES,  149, 160, 193,  194,  195,  196,  206,  207,  436. 
branches  of,  lopped,  149. 
timber,  145,  193,  195,  196,  207. 
not  timber,  145, 193,  206. 
TRESPASS,  action  of,  158, 433,  437. 

by  executor  lies  not  for  injury  to  testator's 

person,  or  freehold,  160,  436. 
distinction  between,  and  that  of  trorer  brought 
against  executor  de  son  tort^  365,  366. 
TRINITY,  denial  of,  36. 
TROVER,  action  of,  365,434. 
TRUST--8hali  never  fail  for  want  of  a  trustee,  363. 

whether  executor  of  an  executor  may  or  not  execute  at 
law  a  power  of  selling  land  given  to  the  first  executor, 
he  is  bound  in  equity  to  execute  it,  ib, 
bond  given  to  testator  in,  153,  154. 
TRUST-TERM,  218. 
TRUST  ESTATE  descended  to  heir,  415. 
TRUSTEE— where  executor  is,  of  the  residue,  351,  352. 
where  co-executor  shall  be,  361,  et  seq, 
where  wife's  repiesentative  is,  for  husband's  represen- 
tative, 116. 
and  executor,  devisees  to  sell  land,  former  distinction 

between,  412,  413,  414. 
or  guardian  shall  not  change  the  nature  of  the  estate, 
182,  183. 
may  by  a  decree  in  equity,  183. 
TURNIPS,  150, 194. 


V. 

VATS  for  dyers,  198. 

VENDITIONI  EXPONAS,  writ  of,  sued  out  by  administrator  de 

bonis  non,  449- 
VENTRE  SA  MERE,  child  in,  34,  300. 
VICAR,  201. 
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u. 


UNCLE,  90. 

of  intestate,  334. 
USURER,  13. 


W. 


WAGES  of  servants,  286. 
of  labourers,  ib. 
WAINSCOTS,  197. 
WALES,  custom  of,  403. 

WASTE — ^tenant  for  life,  or  years  without  impeachment  of,  207. 
no  action  lies  for,  either  by  heir  or  executor,  432,  433. 
WIDOW — ^grant  of  administration  to,  83, 86. 

when  not  one  of  the  next  of  kin  under  a  will,  386. 
WIDOW'S  CHAMBER— by  the  custom  of  London,  391. 

compensation  for,  to  what  amount,  ib, 
analogous  to  her  right  in  paraphernalia,  ifr. 
cannot  be  claimed  to  the  prejudice  of  cre- 
ditors, ib. 
and  ornaments  by  the  custom  of  York, 
400«  401. 
WILL--definition  of,  1. 

of  lands  freehold,  1,  2,  28,  69,  70. 
of  lands  copyhold,  31. 
of  customary  freehold,  7* 
of  persona]  property,  2,  3,  69. 

of  terms  for  years,  7. 
in  gross,  ib. 

in  trust  to  attend  the  inheritance,  ib, 
of  transmitting  terms  by,  ib, 
of  creating  terms  by,  ib, 
of  money  out  of  land,  ib, 
of  money  covenanted  to  be  laid  out  in  land,  ib. 
of  a  mixed  nature,  70. 
written,  2. 
nuncupative,  3,  4,  59. 

of  soldiers  in  actual  service,  4. 
not  permitted  to  sailors  or  marines,  5. 
of  English  seamen  and  marines,  5,  60. 
of  Irish  seamen  and  marines,  64. 
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WILLS— coii/titti^. 

avoided  by  incapacity  of  the  party,  9* 
mental  disability,  ib, 
uduicj,  within  what  age  in  males,  ib. 
in  females,  ib. 
in  madness,  ib. 
idiocy,  ib. 
age,f&. 
distemper,  ib, 
drunkenness,  ib, 

having  been  bom  blind  and  deaf,  ib. 
imprisonment  or  captivity,  how  £ur,  ib, 
coverture,  9, 10,  242. 

where  partially  avoided  by,  242,  243. 
crimes,  12. 
treason  from  conviction  and  attainder,  or  out- 

lawij,  ib, 
febnyfrom  conviction  and  attainder  or  outlawry, 
ib, 

crimes  as  it  respects  personal  estate  only,  ib.  -,  -« 

treason  after  conviction,  ib, 
felony  after  conviction,  ib. 
felo  de  se,  ib. 
felony  not  capital,  12. 
outlawry  in  civil  cases,  ib. 
by  cancelling,  14.  • 

by  revocation,  ib. 
by  another  will,  15,  17* 
by  a  codicil,  15. 
where  either  relates  to  real  property,  ib. 
by  other  writing,  ib, 
relative  to  real  property,  ib. 

express,  ib,  \ 

implied,  18.  k 

marriage  of  man,  and  birth  of  a  child,  ib, 
marriage  alone  of  woman,  19- 
not  by  the  birth  of  a  child  merely,  ib, 
such  presumption  may  be  rebutted,  18. 
in  the  nature  of  ademption,  19>  e'  ^* 
revocation  in  equity,  26. 
not  avoided  by  the  testator's  subsequent  insanity,  9. 

by  coverture,  if  made  with  the  husband's  li- 
cence, and  such  license  extends  to  the  produce, 
as  well  as  the  principal,  8,  10. 
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WILL — not  avoided  by — continMed, 

how  it  operates,  10,  85,  86. 
if  he  be  banished,  10. 
if  property,  to  the  wife's  separate  use,  11. 
as  executrix,  11,  242. 
of  the  queen,  11. 
in  respect  to  garelkind  land  by  felony,  12. 
persons  capable  of  making, 
usurers,  ib, 
libellers,  ib, 
persons  excommunicated,  semb,  ib. 
alien  friend  of  chattels  personal,  and  of  cer- 
tain chattels,  ih. 
alien  enemy  of  the  same,  if  resident  here  with 
the  king's  license,  ib. 
express,  ib, 
implied,  ib. 
incapable  of  making, 

British  artificers  going  out  of  the  realm  to  exer- 
cise or  teach  their  trades  abroad,  or  so  trading 
who  shall  not  return  within  six  months  after 
warning,  13. 
alien  enemy,  12. 
cannot  be  repealed  or  altered  by  parol,  or  will  nuncupative, 

16,  59. 
omission  in  a,  may  be  supplied  by  nuncupative  codicil,  6. 
cannot  be  made  irrevocable,  13,  14. 
republication  of  a  former,  shall  re-establish  it,  28. 

what  shall  be,  28,  29. 
of  a  woman  afterwards  marrying,  not  revived  by  husband's 

death,  21. 
lost,  71,  77. 

illegible  by  accident,  71. 
suppressed,  120,  128. 
unknown,  120. 

of  a  party  who  has  been  long  absent,  70. 
transmission  of  a  copy  of,  from  Scotland,  ib. 
from  Ireland,  71- 
from  East  or  West  Indies,  ib, 
of  property  in  the  plantations,  71,  72. 
made  in  a  foreign  country,  72. 

in  a  foreign  language,  ib, 
memorial  and  registry  of,  affecting  lands  in  Yorkshire  or 
Middlesex,  246. 
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WINDOWS,  197. 

WINDOW  SHUTTERS,  fft. 

WOOLLEN,  forfeiture  for  not  burying  in,  261,  262. 


Y. 

YORK,  custom  of  the  province  of,  400,  et  seq. 

where  it  shall  be  controlled  by  that  of  London,  402. 
custom  of,  and  of  London  in  the  main  agree,  402, 
403. 


THE  END. 
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